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— No. 1. 

PROPOSED ACT FOR AMENDING TUG LAW MGAKDING 
THE LIMITATION OF SUITS. 

(No. 319.) ' ' , ^ 

From r. J. HaUtduy, Esq. Secretary to the Government of Bengal, to T. H. 
M^dock^ F.3q. Secretary tu the Government of India, Legti||(ative D^rtment. 


No. i. ' 

Act tW amcn^ 
tbe t4Nr n-eai# 
tbv IJtnitiiUMiA 


Lcais. 

5 All 

' w 


rt A|>ril 1841 
Uo. 11. 


Sir, > , 

I AM directed by the iiii^ht honourable the Governor of Bengal to forward, for tbe Judteial D«f>. 

consideration and orders of the Right hononrdbib the Governor-general in 
Council, a letter from the register of the Sudder Dewany Adawlut, No. 4 j 6 , of the 
22d January last, with enclosures, on the subject of the law ofliinitation of time 111 • 

respect to the bringing of suits fur real and pi'tsouai pi operty, and in reniMSCtto the 
cxocuitou oi decrees. With these papers is also fur w aided an extract* froi%the * f’liras. 3^ ii)4i 
Resolution o< the Governor of Bengal on the same subject, which is alluded to in 
the enclosuies above noted. . 

2. The Governor of Bengal is of opinion that the existing laws on this subject 
rtquiic amendment of the kind now pruposeil, and further, tliat the draft Acts 
submitted by the Cuuit may be made the basis of useful legislation. 

3. His Lordship directs me, however, to remark, that he is disjKised to doubt 
the necessity for any distinction, or at all events so wide a distiuctioii as is now 
observed, in respect to limitation of time, between suits for real ami suits for per- 
sonal piopcrty, and that ho docs not see any reason for allowing, as is done in 
Mr. Smyth's draft, two sorts of terms, the first general and the second spi^cial. 

4. For instance, in suits for iiersonul jiropurty, Mr. Smyth's i>ro|)Ositton is, to fix 
six years as the limit in tbe fir»t place, but afterwards, on cause shown, to grant 
four years more; after 10 years he proposes to bar them altogether. 

5. The Governor tfudlis that the term, wliatever it be, should be Axed once fur 
all, and that after tbe ei^traliun of the term fixed, no cause shown should avail to 
procure admission for a suit. 

I have, &c. 

(signed) y. J. llathdatfi . 

Fort Willianj, Sccretaiy to the Government of Bengal. 

2 March 1041. 


EjfTEAcrfrom a Resolution of the GoverntnenI of Bengal in tfie Judicial 
' Department, under date tiie islof Dcaember 1840. 

« 9 

39. Thk Oovemiir is tbatJdie cansilant attgiifiion ^ th« Court is given to 
this subject, and it ia doubtless one which fully deserves all thg attention they can 
ipve it. His Lordship is, however, of opinion tliat some improvement mig^nt be 
obtained from tiontmg the period within which execution m^y be afipiied fw. 
TWe is,4i{iperentiy,no reason Av allowing, as is now done, many years to elg^e ^ 
heiiseen «n award sad the' ap^tcatibo for m ^ihseutioti, espeeialty as every di^'s * 

300, > ^ ^ detey 



SPECIAL REPORTS OF THE 


' ig i deltty is sbre to. maice execution more 4il&euit, by removing prooR and wifncsses, 
■clin^^tim^^dmguo cmnpltcatioh of icircaiqataaces. One yair from the date of the 
o *** iappWra amply sufficieot for all purpoaea for whi(% delay can be needed p- 

andlt may be surmised that a man who doea not me out execntion within that 
tdfm has .usually no such good reason for bis delay as would, in ordinary cases, 
countervail the evil it occasions. At the expiration of a year he who had not sned 
out execution might be refused it, unless after a suit to revive execution, and after a 
fuither term even greater diflScultiot might he opposed to him. Bveutually/a time 
should be fixed, inOr which the courts should presume the decree sattsfr^mad 
refuse to interfere. At present, not to speak of land cases, avhicb may be delayed 
59 years, a creditor may leave his debt 1 2 years unsued for, and after suing 
and obtaining a tardy decree, may sue out execution after the expiration of more 
.U more. • 

40. It is no wonder his Lordsiiip thinks that under such a law execntion of 
decrees should be proverbially difficult, and so often indeed impossible. 

41. In reporting their opinion, upon this point, the Chart are requeste^at the 
same' time to state their view of the general law of limitation, which is in -many 
respects ojicn to objection. 

42. In some districts, where the quantity of work of that description admitted 
of such a measure, it might he found advantageous to employ a principal sudder 
ameen entirely in executing decrees, until at leasf the existing arrear were brought 
down. Upoy this suggestion also the Court's opinion is requested. 

, * (A true Extract.) 

^ (signed), F. J. HaMdayt 

^ ^ ► Secretary to the Government of Bengal. 


Lsgia. Conn. 
April 1841. 

No. 12. 
Encloture. 

drier Dewanny 
AdnwluU 

H. Kat- 
, C. Tucker, 
i-ee Warner, 

D. C. Smyth, 
re. Jurigoa ; iinri 
. M. Hciil, Kt«tj. 
iporary Jurigt'. 


(No. 436 ) 

From cf. Haxi’kinst E»q. Register, Fort Williann, to F. J. Hailidaift Esq. Secretary 
10 Government in the Judicial Department. 

Sir, 

With reference to the observations of the Right honourable the Governor (in 
his Resolution on the Civil Report lor 1839) regarding the tardy Execution of 
decrees, I am directed by the Court to request you will lay before his Lordship 

S of a Minute by Mr. 1). C. Smyth, and drafts of two Acts, intended respec- 
y to limit the period within which claims to property should be preferred and 
execution of decrees sued out, which appear to them calculated to remedy the 
inconveniences noticed. 

2. The Court have communicated to the ci^il judges (in a circular, dated the 
i5tli instant,) the sentiments of the Governor regarding the disposal of old suits. 

3. The other suggestions of his Lordship contained in that Resolution will 
receive due attention from the Court. 

1 have, Sec. 

ij^ort William, (signed) J, HmtsAuts, 

23 January 1841. Register 


Note by Mr. Carmichael Smytii. 

I BEQ leave to lay before the Court two draft Acts, prepared by roe, with refer-, 
ence to the suggestion contained in the Government Resolution of tiie 1st Decemlper 
lust. » • ■ 

The first relates to the law of limitation s a subject that 1 brought beforeRds Court 
more than 10 years ago, when judge of the district of Hooghly. I then adlbcated 
the necessity of reducing the ^ri(^ within which suits should be instituted lor tb^ 
recovery of ‘money and other personal property fr> six years, and my vaxutt taatkre 
judgment and experience satisfies me that this alteration of the law is indispen« 
sably necessary. 1 am also perfectly satisfied that some further limitation touht 
be placed on the period within which suits for land’^ or other immoveable pmpicnty 
may be iastituted. At present, as very truly stated in the Government Resolution, i 
suit for land toay be delayed for 59 years, it mUyalsobe pending in the coons 

< four, 




tlie'te'iii 






, .... 

'Mb' ly^pWKMIia . to W 

to' bi»;|D«tititt6d f^ttlilil ti li^ tiio'Mt#' 
ilioi^s«fltei^ web Witt ttiy btf bttutf Mblik Um 



■ V. 4»m^, ao jjrwrs no mitf bwr imaioMdblo nioomtjr to be Mt^eUiOed* on iway 
.fiw wbateMK"' ’" /, •' 

' Ibb^eecfiAbi 4 ttA Aet refabee to the esecttUon dMieesi'tad 1 wonldliltoirthe 
1Bii|ba)d <w thn wl^ 

1 ivotild not allow execoboo. to be taken POt nAer n you, mileM upott «. iuit ** to 
retiire edw^tk».” After the exjMbubip oif la inoBt 4 ia»^ deciee rnddem ibooUl 
thertdbte'W dbt^d to pioceed>ibgtiln 4 y, not winmardy f we sluNdd thM 
kiiow what busihew the courta kadbofoire them. At orewntt. UMet of die greasett 
interest to the jpOrties Ore either disposed of with ail uie haste and expedition of a 
sammary huroitigatioo, or else they lie dormant in the decree,* (juree ^e^sta) 
with a mass of oAer ondispoaed o& cases, and are never brought lb a satisfiictory 
terminatiop. Believing, thewfore, as I dio most uncerely, that an alteration of 
the law on this suh^ is urgently called for, and weeing entirely^nithe remarks 
contaitted in the Gorernmwt ResoUition, 1 woula send these two drafts up and 
press an early consideration of this subject. • ' , » 

(signed) i>. V. Sf^th, 


Draft of Act relating to Law of Limitation. 


1. it exacted, that the severd courts of judicature are prohibited from 
hearing, tryit%, or determining the merits of any suit for the recovery of money 
or other perswal propeity, against any person or persons, if the cause of action 
shall bate arisen' six years berore any suit shall have been commenced on account 
of ii^ ntdess the complainant can show, b}rclear and positive proof, diat he had 
demanded the money or matter in question, and that the defendant had admitted 
the truth of the demand, or promised to pay the money, or that he directly pre> 
ferrM hb claim within that ^eribd to a court of competent jurisdiction to try the 
demand, and shall assign satisftictary reasons to the court why he did not proceed 
in the suit, or shall prove that, either from minority or other good and sufficient 
cause, he lud been precluded from obtaining redress. 

2. And be it enacted, that ho suit for the recovery of money or other per* 
wnal property shall be cognizable in any. court of justice, on any plea whauAer, 
if the cause ot action shall have arisen lo years before the institution of such suit. 

3. Add be it enacted, that the provisions of Section 14, Regulation 111. 1793, 
an declared applicable solely to private claims of right to lands, houses, or other 


pen^aaent property. 

4 - AM he it enacted, that no suit for the recovery of lands, bouses, or other 
smmoMi^ .'property^ shall be, cognmable in any court- of justice if the cause of 
actum "Mill .have arisen 90 yesers Im^otc the institution of such suit; nor shaii 
any plea <m part of the plaintiff, fer the noa-pro|ecution of bis claim a^r the 
laj^ pf such he deemed a. suffident. grot^ for .taking judicial cogaheaiice 

ofpi^Spj^^sopleforred.- . 

g^^f^ided ttWays, nad JMJ|.anadwl, that alt suits ^at may be now pending, 
0r'd^..|nny he hiliq|i^'iiid^^ vears'ftom foe ■ , ■» -'of 

; 1 841, M in the^mne way that tlmy 

been wi ttir-liaM pasuiig ^ this Acty anything therein 






No. 1. 

A«t for iiiiieii4i^ 
tbe'Law regarding 
the Limitation of 
Suits. 


6 SPUCiAl. REPORTS OF THE 

Deait of Act reUiting to Exocotkn of Decrees; 

It Be it eo^ted, flist no decree of ft civil court of jodicalBre st^ be^xecuted 
sumemrily, in the manner now pnrecritred by Uie ’’RegolatioDSy iiiileit,< icp[)Iication 
(or tfie same shall be prefeiml within the period of one year from me date on 
which the decree may have been passed. 

2* And be it enacted, that everyapplicatioa for the execution of a decree of a 
civil court of judic^ore, preferreamwr the expintdon of die period above men- 
tioned, shall be considered as a suit instituted to revil^ execution^of the same, iwd 
shall be subject to the rules eimcted by Beguliduon and dm other Rq^^ 

ladon.s in force for receiving, tmo& and deciding suitf or coo^phunts ^loi^ 
cognizable ^ the dvA courts of jodicatom$ and to the treveral stamp duties pi^ 
scribed by Oause 8, Schedule (B.), Regulation X. 1829, on the institution of suits 
and appeals in those courts. 

3. And be it dnacted, that, in the trial of such suit, the defendant shdl not 
be at liberty to impugn the merits of the orij^nd judgipeot ; but hr may show 
tliat the matter in dispute has been adjusted suorequeiU to the date of the original 
judgment or dwrec. 

4. And be it enacted, that the civil courts of judicature are prohibited from 

hearing, trying or determining any suit institut(4>^to revive execubpn of a decree, 
unless ^e same shall be preferred within the period of six years frem the date on 
whicit the decree may have been passed ; nor sheil any plea whatever on the part 
of thf decree holder, for the non-execudoa of the decree idler the llqpse of seefat 
period, 'be dammed a sufficient ground for Jaking cognisance of any suit so 
instituted. ' . 

5. Prosided'lslways, and be it enacted, that all applica|ioDsfor foe execution of 

decrees that may bo now pending, w that may be preferred within foe period of 
one year from the of 1841, shalb be executed summarily, and 

in the same way that they unght have been at any time before the passing of 
this Act, anytliing therein contained to the <mntrary notwithstanding. 

(signed) J. Hawkim, Register. 


CoiiD. 
5 Ajiril 1841. 
No. 13. 

Limitations of 
Suit*' 


Minute by the Honourable A. AtnoSf Esq. dated foe 23d March 1841. 

1 HAVE prepared this draft Act for the limitation of suits,” which comprises 
the subject of Mr. Smyth’s two drafts but it is more extensive in its operation, 
and is inore enlarged, and it pfe.sent8 considerable modification of Mr. Smyth’s 
Itroposed clauses. I offer this, however, chiefly as a scheme for a general Act on 
the subject, which, after publioation, will uo doubt elicit various suggestions from 
the supreme and mofussil courts and foe LaWsComixussion. I foought it moi« 
desirable to take these means for obtaining such suggestions at foe earliest 
moment, rather than to consume time in elaborating the details of tlie Act according 
to my own notions. 

llhe supreme courts are considerably behind the modern amendments $n the 
English statutes of liraitatious. T liave eadeavouicd to ^ve thdm foe Ei^lisb law 
of the present day in the fu'st section of foe draft. The judge# of the supremo 
courts may prviperly be requested to ofl'er suggestions upon this subject, if any 
occur to them. 

I was very desirous, in furtherance of the design of foe Le^slature in foe 
Charter Act, to have taken this opportunity for propqsing one ^general law of 
limitations for alt persons and places in India. But the judges here tlunk that 
tiiis would be very iucxpedieitt, unless we were prepared to make very extdhsive 
alterations in the substantive law as administered by foe supreme courts. MPe 
are certainly not in a condition to make very organic changes at thft presaoit 
moment in the substantive law as administered in foe supreme courted though, as 
will be seen in the Report of the Law Comitflasion on foe sit^ct of. foe 
some essential chau^s in the En^isb substaiiUve law are proposed as concerns 
Briti.sh subjects ana others resident in the mofossil. I am avaid we must Just 
uow admit our {wesent inability to rectify foe aodlaaly, that a mail shall be sais iifc 
the possession of immoveable property against private claims after 1.2 years in foe 
tnofus.sii, wMst in Calcutta it must contioue to, require tio at liaiL 

^ Notwifostandms 
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iNDiiiN^ 

Notwitbstajidiiig tins want of wviiMtnhj, the dmft 4^t aoecttci{dMhihi a ooasi- Atji 
dereUe object in fbe wfgr ei mifytmky^ by enhdbg oqe^inde for the. thiee 


No. I. 


usereoy atMmimg’nmra s«M»« irtnn loe {Mocemoi cQoaenoasKin. f 

I bare mtroisKseii) ‘ sev^ dsnaee horroved from pvotilAHM ef Engfo^ boi 
aonoetinaes mtb laodiheatlons, wbidh utey tend to nnkd foe syatems 
aj^roxioiiite inoi^ hearty to each ot]»», and foe same fokn^ giye Speter eer> 
tainty 'to foe ^fvttdiee in foiKAOfosrtl eow^.< These elauim 1 trust, be 
cnre^Iy exmiaed by the ji^ges of those^courta. 

I in^ veofoftad to ^ter selbral of the provisions eoatelned tn foe 

Beguhfoom of fob difoneiit {Mrartdehdes. This 1 ms done, wiUi regard to foe 
ISmgid Cdde^' iki^a €ioi»|idenihia extent by Mr; Smyfo, but 1 have gone further. 
It would In^e fob Minute tnconvemently Itmg, w«a I to discuss the reasons for 
eadi alteratioii fo^it 1 Imve nuide in the Regabtions or in Mr. S|nyth*s draft. Btit 
I may (diserfo venerdiy, that foe Regulations upon fob subject contain several 
very lax. jhOvmon^ aid are smnetimeB rapresiM not in very precise teifos.* 
I nuay observe fortber, that foe sudder courts appear, in many Instances, to have 
almost annihilated the efficacy of several rules in regard to hmitations, by giving 
a very wide interpretadon to the exce|dons to those rules, availing tbemsrtves ot' 
foe loose phrifoCHOgy of the RegMationa.t 

I have tdren fob opportunity Of imposing a limit of time for conviettons before 
magistrate pfakit acems to be wVMled.’ 

I have delwed great asrtstance iirom the iu^ttestions of Mr. Milieu wifo regard 
to thb drafts and 1 send herewith hb Koto on Madras and BofobCy Regulations. 
He exfdaind to me verbally foe course of foe Bengd Begubtioi^ and construes 
dons, together whh hb own views on the fubject. Thus foils draft may be consi* 
dered, in some measure, an aotidptform of the iaftourt of foe Law Commission, 
and composed out of materida collected by them. The draft is, 'however, by no 
means in that finished state in Which, after nmeb more matnre conidderation than 
has been given to it, it wooid have bedi presented by the Law Commbsion. 

■t|^ 

(signed) Attm. 


As Act for amending the Law with respect to the Limitation of Suits. 

1 . Wh£r£as it is expedient to extend to Her Majesty’s supreme courts within the 
terrifories of the East India Company various amendments recently made in the 
English statnteTaw respecting the limitation of suits : and whereas it is also cx[>c> 
dient to modii^ the |aw wlfo respect to the limitation of suits as administered in 
the courts of foe East India Company, and to consolidate various enactments upon 
that subject applicable to dilforent ^iresidencies : and whereas it is abo expedient 
to c^act some pvbvbious for limiting the period of certain legal proceedings, with 
rCforence as well to the taw of England as to the Regulations of the dift’ereht presi- 
dencies : It is hereby enacted, tlliat so much of the statutes 2 Sc 3 Will. 4, c. 71, 
3 & 4^ Will. 4, c. 42, 3 & 4 Will 4, c. 27, as relates to tiie limitation of suits, 
and so mudi m the same as relates to forms of action abolished by those statutes, 
or any of them, aball be extended to Her Majesty's courts within the territories of 
the East India Company : provided always, that wherever in those statutes any 
period is limited with reference to the time of passing the same, the corresponding 
).)enod in the present Act shall be six months worn the time of passing thereof. 

•2. ^4 it is hereby enacted, that foe several couits of the East India Company 

uro 


Lcgis. Con*.^ 
r, April 1 841 . 
No. 14. 
Kni'lniurc. 


* Ex.gr. R«g:. Iff. of 1793, ** nnlew the eoinplainabt caa show that the defendant admitted liie 
trnfo of the demaiad, w {womitod to i>ajr the mmiey, or that lio |>refern»d hit dohn to a court of 
coa pWoa li. jorisdkdeiis lie «hatt piuvo that ohher Craia aaneniy* or other good and sufficient ««u«c," 
he had boon Dwcludadlmu (^tnwg redrgn, ** 

Rag. 1I.'« 1805, a.g|pfo unfitatiDh of is years fosQ not be applicable if the pexsou in possession 
shaft mure aeqainri pw l M a il twi hv ** violence, fhiud, or by any other tgijust, dishonest means 
Whatever.'*' -■ • t’ " ' 

:t JEe. go. HoU to Saddte Ce«a% thp.iirafarriny claim to a com, whiob chum » oonsqited. takes 
a caaa oat wT the Aegnlation. 

Dffafotag a ide^aant ro a odurt hdU a ** aaffiewnt eanae*’ for hat anfordax a dalro ttedw it in 
aooaerooatt. ' ■ -v- '<■- - 

-Wnh.. 


W ft 



No. 1, , 

AetforiuMB#^ itre prdnliiM fran tiynig ao^ «iik fep^the twpjww ily itf mbi^ 

01' 6f Boine Hgbt domed (Wj^ef^ or w^ vaoit for revisiog 

Sttitt. ' * decree, as hereinafter mentioned, if the cao^ of atukm slidS have juiseo ^ ^ean 

before'diecomiiwnceinciittff'Mteb’''i^ i:- ■;,, ,.- 

$> And it is boreby enaoted, .lliat‘'die 'Hie Beat Iiidlr 4 [!ki«i^^ afore* 

,oaid ai^s prohibited from trying any tuH ^^r v^ieran^ny ef SinBwveablepro 
or for any Mht derived out of such If: the^eanse of a^ioft ahali have 

arisen 13 yearn bdbre the connnencement of aoclt .i^.. ^ 

4. And it is hereby enacted, thirt no decree <S tmy oivfl court of t&e JBast India 
Conqrany shall be executed suminarily in tke mamier now prescribed by the 
li^ulations, unless application for the saoiee^t have 'been p rrfennd within the 
period of one year from the date on which ^ decree linajrhaTe been passed.' 

5. And it is hereby enacted, that every application for' the execution of a decree 

of any such civil court as aforesaid, preferred after the expiration of ooe year 
drom the time of passing thereof, xfa^ be co n s ider e d asnauit instituted to revive the 
exMution of the same, and shall be subject to the rules enacted by Remlation IV. 
1793, and the other Reflations in force for recewiog, trying, and d^nding suits 
declared cognizable by civil courts of judicature, and to dbe several stamp duties 
prescribed by Clause 8, Sdiedule (B.), R^ls^on X. of ;i839, institution 

of suits and appeals in those courts : provided always, that no stamp' duty or foes 
payable by the plaintiff in any sueb^suit |pr rmdiiag a depree shall m any case be 
recoverable from the defendant; and provided also, that In any such suit the 
defendant shall not be allowed to impuj^ the . merits of -the c^^nal decree. 

5. And it is hereby enacted, that if any person shall at the time of the cause of 
.action first ttc’bruing be under any of the dnabiiities of infancy, idiotcy, lunacy, or 
/tbsence beyond seas, then suc^ person, mr the person daimi^'thBeagh him, may 
commence suit m anv such civil court as aforesaid,Ktwkl& three years after 
foe person to whom the right sbalt have' forat acevn^ as. aforesaid foall have 
ceased to be under any such disainfoy, or riiail have died (whichever shall have 
first happened) : provided always that the disibili^ 4 >y reason of absence beyond 
seas shall in no case be admissible beyond the period of 30 years. 

6. And it is hereby enacted, in regard to suits in such civil courts as aforesaid, 
that when any person shall be under any of the disabilities aforesaid at the time 
when the cause of action first accrues, and such disability may have been removed, 
or tbo party may have died under such disability no further period for com- 
mencing a suit shall be allowed by reason of any disability of any other person. 

7. dmd it is hereby enacted, in regard to suite in such civil cowrte as aforesaid, 
lhat in every case of a conceal^ fraud, the right to bring a suit shall be deemed 
to have first accrued at and not before the time at yvfaich such fraud shall, or with 
reasonable diligence might have been first known or discovered. 

8 . And it is hereby enacted, in regard to suits in such civil courts as aforesaid, 

that the cause of action for the recovery of imnxweable property or rights derived 
therefrom shall be deemed to have first accrued when the claimant shall, in 
respect of the estate or interest claimed, have been in possession or in receipt 
of the profits or of rent, and shall while entitled thereto have been dispossess^ 
or have discontinued such possession or receipt, then sudi cause action shall 
be deemed to have first accrued at the time of such ditpomesaioa or discontinu- 
ance of possession, or at the last time at which any such prUtfiteor rentwere or 
M as so received ; in otiier cases the cause Of actioa#ball be deemed to have first 
accrued when the claimant was first entitled to the possession 0# the estate or 
interest claimed* provided always, that no possessiem 1^ a mortgagor depositary, 
or any person claiming under them, sb)U be deemed adverse, solar as to bar the 
remedy of any claimant by reason of length of time, unleM H^itere foe person 
claiming under any such mortgagee or deporitary foall faa^ hdd poasession for 
the space of 1 2 years without recogpsising the title of the okumant, and; shall 
have obtained possession under a title bonAjide bdieved to-Ifoye conveyed an abso- 
lute right of property, , ' 

9. .^nd it is hereby provided, in regard to suite in such mil ooiteti as pforesaid, 

that any acknowledgmenf'in writing, and sijg^kedj'Sfaofi pFcdode^foo person aigiuag 
the same from pleading the aforesaid fimitatipns whosefomur 

such acknowledgdient may have been givCn, ewoept so for as fwfos to the;|^pse 
of time after the date of such aeknowl^gmonl^ or the foMi of such aekn^- 
ledgments. “ > 

10. Aa#ft b hereby enacted, foat all suite for pepid damagas broogU in any 

jura 
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11. Aftd it i» ht0^ thftl nojieeiiviciiM pt 
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13. And it itf llitfel:^ m fuit^lQir 

tlie recowiy 
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Fort Wiluaiiv Legislative Defivtment^ ;1.:AfH‘ii ib 4 i« 


The blowing DwH of a ploposed Act! was read in Council fcr the firat. timo OP 
the 5th of April 1841 

,""' :■ . »:' AClf^'No.:iL_0f,84t.; ■ '•• 


An Act fot Amending the Lilr wi^ respect to the Limitatton ' of Sokt and 
_ "^y ’•' ' Sttttimuy'Ihoeee^ngs'. '<' '' ' ^ ■ 

- 1. WaKRRjai'it tt expedimit^to extend to Hec:Ms^'Stoi^ SK^Nmne courts within 
tim temtoriea of tlw Bast lmtip.Coinpmy<iNUROttS amenoBieiktS /iece*^ made m 

tte Elfish siMtatelaw reapectmg ‘tlie Umtadon suits : and - whereas it is also 
expedient to modify the lawtwidi laspeet to ffhe limitation*of stdts as administemd 
in the courts of the Bast India Companyt and to coosolidata various enactmenta 
upon that subject applicaliJe to- dimnoot presidonoMS ; and whereas it is also 
expedient to enact some provwtons for Witira ihe period of certaiD legal 
proceedings* with reference aa wtdl to the law of ^ die l^guletions of 

the different presidencies; . ^ 

It is hereby enacted, that $0 much of the statutes 3 & 3 WUh 4. c» 71, 3 & 4 
Win. 4, c. 43; 3 & 4 WilL 4, c. a?, as relates to tlie^ limitation of suits, and so 
modi of the same as relates to forms of action aboitsbed by tlwse statutes, or any 
•of them, shall be extended to Her Mi^esty's courts within the tjsrritories df the 
Bast India Company : Froidded. always, that wherever in those statutes any 
period is limited with reference to the tune; of passing tite same, the corresponding 
period in the present Act slmU bo six months from the, time of pa^iog thereof. 

3. Aud itiis hereby, enacted, thel; the several courts of the G^t India CoB^iaoy 
are probiUted, except iw' special,^ sufficient reasons, to be stated <m the face 
of the decree, from Uying any suit other .than for |be Koovery of, immoveable 
(MY^ierty, or til some ri^t derived from such profietty, or .anv suit for reviving a 
decree, as hereinafter ntenUonpd, if the cause of action shall have arisen igg years 
befmre die commeoewnent of such suit. 

3. And it is baddiy. enacted, that the courts til the Bast India Company aibre> 
aaid are probilnted ’froai trying any Suit for the recoveiy of immoveable property, 
or for any; T^t derived out of. such property, if the cause of action shall have 
arisen la years .befone the countteneemeiit of such suit . . ' 

■ 4. And it is hereby enweted, .that no ij|peree til any civil court of the Bast India 
Company diaUfba executed sumsMiiljf in the muoner how. prescribed by the 
^<Segolatiomi^ utalaas s^iptimsdon for the same sbaH.hava been preferred within the. 
period of coi&jNMrAfnim the date en isiuch the d<^ae may have been passed. * 

5. And it is hen^ meted,, that, every t^jdfoati(^1lor the execution of a decr^of 
any such civil court as ^^iresaid, preferred after tb^ expiration of jUheyeaj^ from the 
tunonf 4 NMsii^<|i 9 mte shaU he emmden^as a suit instituted to revive the execu- 
iXiosy^xha aam ^l py tiiibaj j l hii|u>nh|flistAo the tples euactifd by mcumtion IV. 1793, 
/■wnA'^^eiher IlMroa^^eo^Ing, trying^ and 4e^ng smts declared 

epjj^ftiaalik by .and totha tfeyeml staoiijp duties prescribed 

byChmiw 8» Schedhfo<jpl4» i8 a^ oh the iustfiutioo of suits and > 
af^Hrils in tWe courts : provided always, that no stamp duty or fees pimbJe in 
'OBjpaa^ anil bp. recoven|^e from the 

' 300; " »3 ^ 'defendant; 


Legit. Oe^ia' 
5 April 1841 . 
no. 15 . 
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Act fin aaiending defendant ; and provided also, tkat in any .such suit the defendant shall not be 
tilt Law regarding allowed to imjiugn the merits of the original decree. 

HoitN , C). And it is here by enacted, that if any person shall at the time of the cause 

of action first accruiiig be under any of the di-sabililies of infancy, idiotcy, lunacy, 
or absence lie^ond seas, then such person, or the person claiming Rirough him, 
may cdhiracncf' a .suit in any such civil court as aforesaid, within three yeais after, 
the person wiioni the right shall have first accrued as aforesaid shall have ceased 
to he under any such di.sability, or shall have died (whichever shall have first hop- 
pened): provided always, that the disability by reason of absence beyond seas 
.shall in no ease be admissible beyond the period of 20 years. 

7. And it is hereby enacted, in regard to suits in such civil courts as afore- 
said, that when any person shall be under any of the disabilities aforesaid at the 
time when tin; cause of action first aeciUes, and -such disability may have been 
removed, or the jiarly may have died under .«;uch disability, no further period 
for commencing a suit shall be allowed by reason of any disability of any other 
pewon. 

*. Aitd it ift hereby enacted, in regard to suits in such civil codfts as afore- 
said, tbut in every cii.se of a concealed fraud, the right to bring a suit shall he 
dfiuned to hai'c first accnied at and not before the time at which such fraud shall, 
or w'ith reu.sonoh!e tiiligence might, have been first known or discovered. 

<). And it i.s hereby enacted, in regard to suits in such givil courts as aforesaid, 
that the cause of action for the lecovery of immoveable property, or rights derived 
therpfroro, shall he deemed to have first accrued when the claimant shall, in 
respect of the ('slule or interest claimed, have been in posses-sion or in receipt of 
.V the jtrofila ftr'of rent, and shall while entitled thereto have beeh dispossessed or ' 
Jiuve di.scontiriped in .such possession or rccclt>t, then such cause of action shall be 
deemed tb have first accrued at the time of such dispossession or discontinuance 
of ])Cssc.ssion, or at the last time at which any such profits or rent were or was .so 
received ; in otho*- eases, tlie cause , of action shall be deemed to have first accrued 
when the claimanf whs first entitled to the pdssessioii of the estate or interest 
claimctl ; provided always, that no posses.sion by u mortgagee or depositary, or 
any person claiming under them, shall be deemed adverse so as to bur the remedy 
of any claimant l»y reason of length of time, unless where the person claiming 
tiiuler any such mortgagee or depositary shall have held possession for the space of 
12 years, without recognising the title of the claimant, and shall have obtained 
jiosse.ssion under a title believed to have conveyed an absolute right of 

property. 

10. And it is hereby provided, in regard to suits in such civil courts a.s aforC' 
said, that any acknowledgement in writing, and .signed, shall preclude the person 
signing the same from pleading the aforesaid limitations against the party in whose 
favour such arknowleilgnient may have been given, except so far as relates to the 
lapse of time after the date of such acknowledgment, or the last of such acknow- 
ledgments, 

^ ft- And it is liereby enacted, that all suits for penal damages brought in any 
such civil courts as aforcsaiil, shall be preferred within one year after the cause 
of action shall have arisen, and that no period be allowed for disabilitic.s in such 
eases. 

12. Anri it is hereby enacted, that no conviction before any magistrate or 
justice of the peace for any oft'ence punishable by fine, or by fine and imprison- 
ment, shall he deenuKl valid, unless the oft'ence shall have been committed within 
one year from the date of such conviction. 

13. And it is hereby provided, that this Act shall not extend to any suits for 
the recovery of the public revenue, or for any public right or claim whatever. 

1.^. And it is herelty provided, that nil suits that may lie now pending, or that 
nuiv ho instituted within the period of six month? firom the date of the passing of 
this Act, .'<hall be tried and determined in the same way that they might have been 
at any tune before the passir^ of this Act. 

Ordered, that the drafyiow read be publislied for general information. 

Ordered, tbut the said draft be reconsidered at the first acting of the Legisla- 
tive Council of Irjdia after the 5th day of .luly next. ' ►' "f 

(signed) T, H. Maddock^ 

Secretary to Government of India. 
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From the Supreme Govoniment to ilie Honourable the Judges of the Supreme 
Courts at Fort WiUmnip Madras, and Bombay, dated the 5th April 1841. > 


No. t. 

Act for aaieodia^ 
U&0 Caw 

the Limiuuoti of 
MitB. 


Honourable Sirs, ' * mgi». Ctm*. 

We have the hom^or to forward to you, for any observations or remarks which 5 ‘® 4 J- 

you may desire to offer, the aa:oinpanyi&g priuted copy of Ute dr^A ol a proinwed 
Act lor atnewling the law with respect to the limitation of suits and summary Legislative, 

proceedings, which has been read iu Council for tbe hrst time on this date, and 
will be published for general informlition in ttic Calcutta Gas».'tte. 

• We liuve, &c. 

(tigned) Aucklami. IV. Vasetmnt. 

Fort William, 5 April 1841. W. IF. Jhn/. IJ.S. Prhtacp. 


From T. 11 . Maddockt Esq. Secretary to the Government of India, to Secretaries Legit. Cans. 

Governments of Bengal, Madras, Bombay, and North AVest Provinces. 

Sir, 

I AM directed by ttfe Right honoufable the Govcrnov-gencral in Council to Legislative, 
transmit to you, for submission to tiie , the accompanying printed 

copy of the draft of a proposed Act for amending the law with respect tw the 
limitation of suits and summary proccedihg.s, this day read in Council*fp,r the 
first tinte, and published for general information, for any observation on its provi- 
sions which his Lordship in Council may be desirous to olfer prevkms^to its final iionur. 
enactment into law. 

1 liavm kc. 

, * (signed) 7 *. //T Miuhhck, 

Fort William, April 1841. See' to the (iov* (*f India. 


(No. 65.) 

From F. J. Hallidaii, Esq. Junior Seilretary to die Government ot India, to 
J:C. C. Sutherland, Esq. Secretary to the Indian Law ('ummissioii. 

Sir, 

i)Y direction of the Right honourable the Governor-general in Council, 
1 transmit to you, for submission to the Luw Commissioners, the uceompanying 
copies of papers noted in the margin, on the subject of the draft Act (also for- 
warded licrewitli) this day read in ( ouucil for the first time, for amending tbe law 
with respect to the limitation of suits and summary proceedings, and have to 
icrjuest that if any suggestions or randjlications should occur to the ConimiHsionerK 
on its provisions, they may be communicated for the information ol his Lotdshi|> in 
Council, before the expiration of, the period fixed for its rcconsiiicnition. 

■ 1 have, &c. 

Council Ciiamber, (signed) F. J. llaUiday, 

5 April 1841, Jun' Sec^ to (iov’ of India. 


lA’gift. Cons. 
Afiiril 1841. 
No. 17 A. 


Li'Urr liom 

tiiry Ciovernmttnl uf’ 

hcD^'u^ (Jiitctl 
/ Mai lb 1841;, 

No. wiW 
KncloBuir, 

Aiinitu* by tin* rtoii. 
A. A!»u)H,F<sq, lialoU 
Maicli 1 ^ 41 , 
vriib Cnt:lo»ur(. 


from the Honourable tbe Judges of the Supreme (/ourt at Madras to the Right Leeij. 
honourable the l^arl qf Auckland, o. c. n. Governor-general of India in Council, ‘-i ''“ly 1^41* 
&c. &c. &c., dated the 27th April 1841. « 

My Lord, 

W e have the honour to acknowledge the receipt of your Lordship's letter of the 
',th instant, enclosing a printed copy of the draft of ajiroposed Act with respect 
to the limitation of |jpitsand anmmary proceedings, fw ’which we beg to return our 
thanks to your LoKUiliip^ and at tbe same time to state that we have no observa- 
tions to offer thereupon. 

We have, kc. 

(signed) llokrt Vouvpn. 

Edicd. J. Oamhii'f. 

n 4 


■>00. 
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Act for amending W ' 

tbo 1.^ riej^rding Fral|t'1&e Honourable Sir £. Perry, Knt., Piiiane Jod^i Bombay, to the R^hi 
* honourable the 6ovariior<general in CouncU, &c. Ac. 

%• , , 

tep. Cons. ^My Lord and HonouraUe Sira, 

la July 1841. I bayz the honour to aefcnovrledge the recmpt of your letter of the 5th of April 
No. 31. enclosing a printed copy of the draft of a proposed Act for the itmitadon of 

suits, and I am requested by bis Lord^iptfae Chief Justice of this prendency to 
state that we concur in the expediency of sut^ a measure being passed, and that 
we have no remarks to oiler on the terms of tie Act proposed. 

" « I have, See. 

Bombay, 4 May 1841. f , (signed) E. Parry. 


(No. 1514, of 1 841. '-'Judicial Departnient.) « 

i^juiV^iT* From J. P, Willoughby, Esq. Secretaiy to Government of Bombay, to T. ff. 
No. 3a.** ^oddoch, Esq. Secretary to the Government of India, in the Legislative 

Department. 

Sir, 

I AM directed by the Honourable the Governor in Council to acknowledge the 
receipt ,of your letter, dated the 5th of April last. No. 43, with its enclosure, and 
to transmit to you, for the purpose of being laid before the Right honourable the 
Governor-general of India in Council, the accompanying copy of a letter from the 
deputy-regietef'orthe Sudder Foujdaree Adalut, dated 28th ultimo, comnmnicat- 
ing the opinion of the judges of that court in regard to the proposed Act for 
amending the law.with Yespect to the limitation of suits and summary proceedings. 

I have, Ac. 

(signed) J. P. Willoughby, 

Bombay Castle, 2 June 1841. Secretary to Government. 




Lcsi^. ('oi)s. 
13 July 1841 . 
No. 3.% 

I'lnclosiiic. 


Measnt. Marriott, 
Bell, and Gibcnic, 


(No. 903, of 1841,) 

From W. H. Han'mn, Esq. Deputy -Register, Bombay, to J. P. Ji'Uloughby, Esq- 
Secretary to Government, Judicial Department. 

Sir, 

I ASi directed to acknowledge the receipt of your letter, dated 24th ultimo, 
transmitting copy of a letter from the Secretary to Government of India in the 
Legislative Department, and of a draft Act tlfsrein referred to, for amending the 
law in respect to tlic limitation of suits and summary proceedings, and requesting 
the Judges to submit their opinions apd suggestions upon the provisions of the 
latter, and in reply to forward., to you the accompanying observations of the court 
on the several clauses of the Act. 

Clause 2, the judges observe, does not except actions for penal damages which, 
by danse 1 1 of this Act, shall be preferred within one year; nor does it except the 
provisions of clause 10. Tliese points are all more clearly provided for in the 
Bouiliay»Code. Hereditary offices, such as those of patells coolkurnies, district 
zemindars, &c., and w hich are regarded in this country as even more valuable, 
and are more highly prized than immoveable property, are not excepted from the 
provisions of clause 2. Tbis^tbe judges consider particularly objectionable, and as 
contrary to the peculiar habits and feelings cf the native community. Sections 
I, 2, 3, 4, of Regulation V. of 1S27, of the Bombay Code, are in uieir opinion 
far preferable to the provisiDps of both this and the next or 3d clause of thp pro- 
posed Act. *, 

Clause 4, Mr. Marriott considers to be a iudtdous law, an^on 5 that gentleman 
observes, tliat to ,make this section apj^able to the Bombay' Code, the following 
should be added after the word ** ruies,*^ in the sixth line* for ,tbe trial of the 
** original suits," and the remaining part of the section should he omitted as % as 

defendant " in the last line bot two. 

Mr. Giberne, on clause 4 and 5, considers the practice of our. courts .preferable 

to 
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to the provisioas of these two clauses. By a circular from the Suder De^anee (or awendU^ 

Adawlut it was ruled Riat no decision should be summarily executed alUr the 

expiration of one year from its date, without first calling upon the oppOMte party ^ 

to state his objections^ if he had any to offer ; it then rested with the jud^ to , 

admit or reject UuMe objections, refefrmg in tlm latter caae, the applicant tb pro* 

cedure by action ; or if no ohjection existed, directing the execution of the decree, 

by which procedure the parties are spared additional expense and trouble, and the 

debtor is^ often less liable to be pretted for immediate payment, most probably 

saved from the claim of further interest, which is limited by Regulation to the date 

of the decree in the first instua^e, but which would doubtiess be demanded 

beyond that date. It must be allowed, in the event of a fi-csh action, moreover, 

a decree is now declared, subj^t to t^e provisions of Sect. 4 oi Regulation of 

1827, of the Bombay Code. 

Clause fi. Mr Gibcrne considers tire provisions of the llombay Regulations in 
Clauses 3 and 4 of Sect. 8 of Regulation V, of 1827, more equitable; the term 
“ beyond seas,” can hardly appfy in the present day to natives of this country, 
who, nevertlieless, are frequently obliged to absent themselves for many years in 
distant lands of this peninsula ; and the 7tl) clause of this Act is, that geutlenian 
thinks, unjust to the heirs of the person referred to : the provisions in the above 
quotctl section are nioiejust. 

Clause 8, Mr. Gibernc remarks, appears sufficiently provided for in Clause 2 
of Sect. 1 of Regulation V. of 1827. 

The judges arc of opinion, on clause 9, that the provisions of this claiBc are 
far inferior to the law of the Bombay Code, and particularly on the subject*ol[, mdrt- 
gage, which is herein rather obscure. If understood correctly, it is intended that 
no length of time shall be u bar to the rightful owner claiming Ids prtyierty frofti 
bis mortgage, but he cannot claim it from a party bolding the property under such 
mortgage ; that is, after a purchaser has held possession fur 1 2 years, believing 
his right and title thereunto absolute and undoubted. It ap^lbars to the comi 
tliut tills clause and clause 8 may often run counter to each other in the Miine 
case ; by way of illustration : suppose J mortgages his property (hou.se and luiids) 
to li, and goes to a distant country, ii immediately sells it to C; C holds it for 
upwards of 12 years, recoj»nising no other claimant, and believing that he had * 
obtained an absolute right of property, returns after 1 2 years’ absence, and sues 
l)oth ]i and C for Ids property ; by clause 9 of the Act, A must be uonsuileil, C 
having held possession under the mortgage for the space of 12 years without recog- 
nizing liic title of A, having obtained possession under a title ootid Jidc believed to 
have conveyed to him an absolute right of property. But by Clause Sol'this Act, 
the law i» in A’s favour, for li bad no right to sell the property mortgaged tf) hiin 
by A ; and as he concealed this part of die transaction when selling the propertv 
to C, he committed a concealed fraud ; henco the latter clause provides for uii 
award in favour of A. .Judges would be puzzled which clause to adopt. 

Clause 10. The judges arc of rf|[)inion that this is provided for in a prefbrnide 
manner in Sect. 7 of Regulation V, of 1827, and the provisions of clause 2 of the 
above section arc not provided fur in tliia.^ct. 

Clause 1 1. It appears to the judges that the provisions of this clause, but eer- 
tirinly those of the foregoing one, should be excepted in clause 2 of this Act. 
otherwise thej- run counter to each otbar. 

Clause 1 -2. By the provisions of this clause, as they now stand, in reference to 
our laws, I am desired to observe, that magistrates will be obliged to haiid up for 
trial of the session courts all offences, however trilling, if committed sdmve one 
year from the date of the appearance of the offender, as magistratc-s have not tiie 
power by our Regulations to pardon offenders. This is so evidently objectionahh;, 
that it cannot certainly'be intended, and it may lie presumed that tlie u^ect is to 
remit the prosecution of offenders coming within tho jurisdiction of the nuigistraies, 
unless the offenders are brought up within the year after the ^date on which the 
offence was committed; this, however, is cunsideued very objectionable in man v 
points of view ; the court would rather allow a diseret(pn to llie magistrates, w hiclt 
the^ now do not ptjiteess by la a*, either toprosecute or disiniss sudi cases. 

'riie judges obsenre the greater dlwbcr of tiie provisions of this Act re&!i 
to points already governed by tlfd laws of the Bombay Code, but to which no allu- 
^n has been made ; if this or any similar Act is to be passed, the diff erent sectiuir. 
of the Boinay Regulations referring to the same points, should be repealed, 
otherwise considenabie conlositHi may be anticipated in the ejqilication of the 
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different laws. In clause 5 of this Act, some Regalations are referred to inappli- 
cable to this presidency, and the code is not specified. 

I have, &c. 

Ihiinbay, Sudden Dewanee Adalut, (signed) W. It, Harrison, 

28 May 1841. Deputy Roister. 


(True copy.) 

(signed) 


J, P. Willmghby, ♦ 
Secretary to GovcrnincDt. 


Ivfgib. Conis. 
J2 July 1841. 
N( . rj4- 


(No. 1131.) 

From J. T}tomasonp-^A(\. Secretary to the Governineot of the North West Pro- 
vinces, to T. li. Maddock, Esq. Secretary to Government of India;,LegislaUve 
Department, Fort William. 


Sir, 

.i-Kiicial Dcp. I AM directed by the Lieutenant-governor to forward the accon^panying copy 
of a letter from the register to the Allahabad Court of Sudder Dewaoy Adawtut, 
dated 21st ultimo, expressing the sentiments of the judges on the draft of a 
proposed Act received with your letter. No. 44, of the 5th April. 

2. With .some slight exceptions, the Court seem generally to approve of tlie 
projectetl law, an opinion in which, as his Honor cannot concur, he has requested 
me to detail the' following grounds of his dissatisfaction with provisions. 

3- Section i seems to bear upon matters cognizable by Her Majesty's Courts, 
and being of general application to all the presidencies, had better be kept 
separate from provisions like those in the .sequel, to have effect only within the 
territory under tlie Com puny ’.s couits, within the presidency of Fort Williriin. It 
IS true, that tiiere is no limitation in words to the above effect, hut the Regulations 
citi'd in iho following sections are those of Bengal only, and this shows that 
•» prt'siilency to be alotic therein intended.* 

4. Sections 2 and 3 fix a term of six and of twelve years, for the entertain- 
ment of suits for moveable and immoveable property respectively ; but, in the 
former, an exception, “ for .s{>ecial and sufficient reasons,” is iu.serted, not in the 
latter. In his Honor’s opinion, there can be no argument for the exception in 
the one case that will not hold good in thn other ; fbr, wliatevcr description of 
property a suit may be, a peremptory order of rejection after so brief a time as 
even r2 yours, will sometimes operate very harshly. The best provision against 
the abuse of any discretion in such a matter, is to direct, as is done in cases of 
revision of judgment, the inferior court to obtain the sanction of its immediate 
superior for acting on the exception. ' 

3. Section 4 would, in the opinion of the Lieu tenant-governor, be improved 
!»y.,jnuking live years instead of one, fieriod within whicii a decree may be 
summarily, executed. Men in trade, or in service, may often be prevented suing 
out execution for a year, with no fault of theirs. 

(i. Section 3 is one tluit the people will be slow to apprehend ; that afte 
gaining a decrou tliey are to go the whole process over again, is what, in his 
Honor's opinion, tliey will account a gratuitous grievance, especially if the term 
of the piwceding section be not prolonged. 

7. The provisions of sections (>, 7, and 8 seem to the Lieutenant-goveruor to be 
unexceptionable, though he is not quite aware of the defect in the existing law, 
which they are required to supply. 

8. In section 9, it appears 4 o his Honor that the first part mi^ht be rendered 
mure clear, by leaving out the passage from the 10th line, beginning widt, '‘then 
.Mtch cause of action,” &c. Ac,; or at least, detaching it from what precedes and 
making of it a distinct sentence, beginning, ^ In these cases, such csu% of 
action,” &c. 

9. The latter potf-tion of this section seems to the Lieutenant-governor open to 
the objection of mutilating the exisdng law regarding mortgages. Section 8, 
Uegulation XV 11. of 1806, distinctly provides, Utat no morigage can foreclosn, 
and no conditional become an absolute side, excepting by the inoitgagee iq>plyit^ 
to a court of justice to issue a notice to the mor^agor, or seUer, to pay wdthin a 

year; 
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year ; a most salutary enactment; dueete^ to the protectmu of the weak and the Act for amending 
improvident, against the tmwerfnl and the crafty. ' dia U» r«ganlmg 

n). But, by tlic vrordmg of the passage under consideration, it seems to be dw Limitation of 
meant that a ptpty having *' obfotin^ possession, from a mortgagee, under a title 
btmA JvAc believed mijave conveyed an absolute right of property,” may not/ if he 
has held for 12 yaars, be ousted, provitled he has not, during that time, recog- 
nised the right of the claimant 

1 1 . His Honor conceives that (heUprohable working of such a rule may bt 

thus employed : A ihortgages his bouse, iteid, or ganien, to By and departs to 
trade, or in quest of service, to a distant land; us souti as A is gone, B goes 
through the form of giving a dqed of abstdule sale to his servant, friend, or 
creature, C ; A thrives,' makqi money, aOd returns to redeem his properly. He 
fhids it in the real or ostensible possession of C, who, on the strength of the deed 
from By asserts that he has Itad possession under a title believed to convoy an 
absolute right, and sets, him at defiance. >4 

12. In^this manner, the olyect of One of the best laws in our statute book, 

Regulation XVII. of 1806, will, in his Honor’s opinion, be defeated, and the 
protection which it afforded to the needy, the absent, or the simple; will ho 
transferred to thO wealthy, the settled, and the designing. 

13. Beeti|B 12, rehtting to the administration of enminai justice, appears to 

the Lieutenant-governor, however expedient in itself, to be out of place where 
it is. ■■■ • '* 

i<t}. Section 13 is, tliC LicutcDanl-govcrnor doubts not, iudispcnsaldc : but the 
necessity for its insertion presents a strong argument against the wliole oralt. 

1.5. iScetion i4 is, jn bis Honor’s ojmiinn, a most advisable rule to enact, if, 
what he .still hopelhhaay nut happen, the divifi: to winch lie sees su.muny ohjectioas 
should ever fiess into a law. * * 

1 Iiavc, 4'C. 

Agra, 21 June 1841. , (signed) J. Thatmmif 

Socrelarv' to the fJovernnient of the' N. W. l^ 


Ai^ltract. 


f’orward.s copy of letter from the Sudder Dewanny Adawlut, containing the 
sentiments of tlic judge.s on the draft of proposed Act for umeoditig the Lu\i 
rtgarding the limitation of suits and summary prot'eedings. 

(No. 914.) 

From J/. Smith, Esq. Jlcgisler, Allaliabad, to ; 7 . Thomasov, Esq. Secretary to the 
Honourable the Lieulcnant-gof ornor in the Judicial Department, NortIi-wc.stern 
Provinces, Agra. 

Sir, . # 

I .AM directed to acknowledge the receipt of Mr. Edwards’ letter, No. 75H, 
dated 27th ult., asking the opinion oj ilic court on the draft of a proposed Act 
for amending the law regarding the limitation of hulls and hummary piocecding.s, 
and to request that you will submit for tlie consideration of the Honourable the 
Lieiitenant-govcnior, the few remarks that suggest themselves to the court as 
follou.s ; * 

2. The object of the proposed Iuav and the generality of its provisions appear to 
the court wise and excellent. 

3. The sjd and following sections (in the word.i of the preamble in section 1 ) 
modify the Ifiiv with respect lo the limitation of suits, as adrniiifotered in the courts 

of the East India Company;” and it seems lo the* court that greater clearness 
w(^d be attain^ by the modified ^hgulutions, or *pait» of Regulations, alluded to 
being specified in flie Act. ^ *’ 

4- Rjggiacding ,61^ exqi^tion (in scdlou 2) allowing of ** special aiul auilicient 
reasou.h” being stated on the, face of the decree, the codft observe, that the 
ljprdii|g appears too indafidite, and that a more precise statement of what siiould 
held to con^ittitfe 8u^ retails would tend to the nAoidooce of confasioa, and 
thej^ufibg of uoiformity of in the courts. Hie court see no objection 

300. c 2 _ to 
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Act for ameadmg to its beio^ declared that tlie disabilities tpectfted is section 6 f hall eoostitute the 
the linritatwn^ sufficwnt reason for delay in the institution of wits und^ this section, 
suiu. -^5* Taylor is disposed to dohbt wbetiter the provisbn us section 5, regerding 

executton of decrees, ought to extend to decrees passed in es parte decisions. 

6. The wording of section 8, in respect to the detinitioo of the tune when the 
right to bring a suit in oeses of concealed fraud, shall be deemed to have first 
accrued, seems to Mr. Thompson too inddinite» and the provision of section 12 
is deemed by the court open to objection,^s appearing to hold out a temptation 
to resist or evade the megistrates' process. 

1 have, &c. 

Allahabad, 21 May 1841. , (signed) M. Smih^ Roister, 

(True copy*) 

(signed) ‘X Thomason, ^ 

Seer to the Gov* of the N. W. P. 

'¥ 


Cons. 
12 SuJy i84|. 
Nu. 35. 


^ (No. 988.) 

From F. J. Hallidap, Esq. Secretary to the Government of, Bengal, to 
T. II. Maddock, Esq. Secretary to the Government of India, Jumciul Depart 
ment. ** 


Sir, 

Jiiii.ciiil Dcp.' I am directed by the Right hon. the Governor of Bengal to request that you 
will submit for <• the consideration and orders of the Suprcile Government the 
accoinpan^ihg original letter, No. 2028, from the register of the Sudder Dewanny 
Adawhit, dated the 4th, instant, submitting the court’s remarks and suggestions 
on the provisions of the proposed “ Act for amending the law with respect to the 
limitation of nuitu and summary proceedings,” the' draft of which accompanied 
your letter. No. 45, dated the 5tb April last, together witli a revised draft framed 
by tlie court in accordance with tliose suggestions. 

have, &c. * 

(signed) F. J. Hallidatf, 

Fort William, 22 June 18^11. See’ to Gov' of Bengal. 


F.S . — Please to return the original enclosures. 


Legi*. Con*. 
12 .hily 1841. 
No. :»C, 
Kilt Insure. 


Siiddt r Desvanny 
Adawlut. 

Present ; It. H. ttat- 
tray, C. Tucker, 

K. Lee Warner, 
iiiK) D. C. Smyth, 
Bstirs. Judges, and 
J. F. M. Ileid, Ksq. 
Tenipornry Judgr. 


(No. 2028.) 

From J. Hawkins, Esq. Register, Fort William, to F. J. Holliday, Esq. Secretary to 
its Government of Bengal, in the Judicial Department, Fort William. 


Sir, 




I AM directed to acknowledge the receipt of the orders of the Right hon, the 
Governor of Bengal, No. 645, dated 20th April, forwarding a letter (No. 45, 
dated 5tii January,) from the Secretary to the govemlncut of India in the Legis- 
lative Department, together with the draft of a proposed Act for amending the law 
with respect to the limitation of suits and summary proceedings which accom- 
panied it, and to request that you will submit the following observations for his 
Lordship’s consideration. 

2. The court suggest that iirsection 2 of the proposed Act, the words “ to be 

written in the decree ” be substituted for “ stated on the face of the decree,” as 
being more easily rendered iftto the native languages. . 4 

3. In section's the court suggest the insertion, after the word *' prohibroid,” 
of '* except for special and sufiloent reasons, I0 be inserted in the decree.” 

4. The court observe that by section 2 provision is friade for the period within 
which suits for personal property are to be instituted; and in manner by ' 
section 3, in suits for real property ; section 5 provides for the period witWn which 
e.xecution of a decree may be sued out, but no btovisioo is inade regarding the 

'Tjcriod 
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be intend^ by the terms of sectbra S, ooted^in the tiwit m ^ 

for execution of a deefteaprefi^reed after tbe expimtion <^ayear«sbafi to ', 

the niles of limitation kiid ilo#n in st^ioiu 2 and 3, as the ctae. may b^ .ibr ♦ Shall be con«i* 
raovmible or itnmoveafde property. Thi% homvor, is by no meimt cleijv^ especially bb a suit ht. 
as section 9 no mentiott m the period when, in sncb a com, the cause of to revive 
action sbidl be Held to bare arisen. XM court are of opintoti ^t this point ^ 

.should !:« specially provided for ; and tW as tiie merits t£ the oci^nal demoe 
cannot be impaipiro^tbe institution of a suit for reviving execution of a decree 
should be limke^ui^ cases to six years from the date on which the decree ceased 
to be susceptible of execution under section 4 of the Act. 

5. The court are of opioiou chat section 6 is unnecessary, as the term “ special 
and sufficient reasons” in sections 2 and 3 appears to tliem fully to provide for 
the cases of disi^lity contemplated by its provisions. The wdi||bng of the section 
is, moreovei^ rather obscure ; as the effect of it may be, in some instances of dis* 
ability, to. curtail the periods'of limitations by sections 2 and 3. Thus, 

for instance, in the event of the cause of action having arisen one year before the 
disability ceased to have effect, the whole term allowed to bring the action inigiit 
be held ns only four years instead of six or f2, as already provided. The court 
are folly ifivar^that die terms of the section, taken in consideration with tiie rest 
of the Act, do not necessarily require such a construction, the object beine to 
grant, in cases of disability, an extension of three years beyond the neneral qxed 
limitation ; but as the law would apply to the courts of the native judges, i|:ho, in 
their interpretation of the section, would probably confine themselves to its express 
terms, tlie court consider it desirable tliat, if enacted, the phcaseologiy sliould be so , 
clear as not to leave a doubt of its meaning. • • 

(i. I'he court are not able to fwm any opinioa of the provisions of section 7, as 
they do not clearly understand the kind of cases which would lie affected by it. 

Tliay would suggest that the section be omitted. 

7. They would also suggest that section 9 be omitted. Tliey consider any 
definition ‘^of the term cause of action” to bo unnecessary, and that. cases of 
niortg^e should come under the general law. of limitation. 

8. f^tion 1 2 being wholly foreign to tlie general subject of the Act, should, in 
the Opinion of the court, be al.so omitted. 

9. In the 1 4th section the court recommend that 1 2 months he sabstituted for 
six months. 

10. A draft, containing all the alterations suggested by die court, is herewith 
submitted for the consideration of his Lordship. 


» • A • ' 

i» which a suit is to be hrou^ for reviving exscotioo of n dem^ sup* Aet^am^ian; 

nosino thatilie nAritwl ImtI <)A«ifik in aeelifia ^ .hoft hM>n Meanded. It mow indcM the JLaw nnriAiiW 


Fort William, 4 June 1841. 


” I have, &r. 

(signed) Hawkins, Register. 


% 

Dhavt of an Act for amending the Law with respett to the LiinitatiQtf.of Suits 

and Summary Proceedings. 

I. Wii&msAa it fooxpelBent to extend to Jler ^Majesty’s Supreme Courts within 
the territories of ^e East India Company various aiueiidments recently made in 
the £og|isjh Bfotota law respecting the limitation of suits: and whereas it tit also 
expedient^to modify the law with respect to the limitation of suits as admintsUved 
in the courts of tlW Ea.st India Company, and to consolidate various enactments 
upon that subject applicable to different presidenefes : and wheraias It is also 
expedieoi to somq provisions for limiting the period of certain lejpil pro- 
ceedings with i^eforence as well to the law of England 8j| to the Regulations of the 
diffo^ presidency : ^ 

It is hrtreby miacted, that so much of the Statutes fifes Will. 4, c. 71, 
3 fe 4 Wti]..4, c. 42, 3 fe 4>WilL 4, c. 27, as relates to the limitation of suits, and 
so.mucb of ,the same as. relide9 fo forms of action abolished by^those statutes, or 
ao^ of th^D, shall be extended to Her Majesty’s Courts within the ttrrivories of 
the )Sast rodia Company: provid^ always, that wherever in those statutes any 
period if lirtiitcd with reference to the time of pa^sing^ the same, tlfe corresoond- 
300, c 3 ' 
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Act Tot amending ing period in the present Act shall be six mouths from the time of passing 
the Law regarding thereof. 
thaXimitttoon-or ^ 

Suita. ‘ 2. And it is h^breby enacted;, that the several of* cotirts the East India Company 

'■ are prohibited, except for dfSlHsial and sufRcient reason*, tO be inserted in the 
decree, from trying any suit other than for the recovery of immoveable property, 
or of some rignt derived from such property, or any suit for revivii^ a decree as 
hereinafter mentioned, if tiie cause of action sliail have arisen six years before tbe- 
commcncement of such suit. 

3. And it is hereby enacted, that the courts of the East India Company afore^ 
said are prohibited, except for'Ipecial and sufficient reasons, to be inserted hi the 
decree, from trying any soit for the recovery of immoveable property, or for any 
right derived out of such property, if thft cause of action shaa have arisen 1 2 
years before the comnieneement of such suit. 

4. And it is hereby enacted, that no decree of any civil conrt of. the East 
India CJompany shall be executed summarily in the numner now pret^rib«l by the 
Regulations, unless application for the same shall hare been preferred within the 
period of one year from the date on which the decree may have been passed. 

5. And it is hereby enacted, that ^very application for the execution of a decree 
of any such civil court as aforesaid, preferred after the expiration of one^ear from 
the time of passing thereof, shall be considered, as a suit inttituted to revive tlie 
execution of ttie same, and shall be subject to the rules enacted Ijy Regulation IV. 
1793, and the other Regulations in force for receiving, trying, and deciding suits 
declar(‘d cognizable by civil courts of judicature, and to the several stamp duties 
prescribed !)y,.CIausc 8, Schedule (B.), Regulation X. of 1839, 00 the institution of 
suits and appeals in those courts : provided always, that the several courts of the 
East India Conjpany are prohibited, except for special and sufficient reasons, to he 
insertiid in the tlccrce, from trying any suit for reviving execution of a decree, 
unless the .same be lirought within six years from the expiration of the pdriod 
allowed for suing out execution under section 4 of this Act, and provided that no 
stamp duty or fees, payable by the plaintiff, in any such suit for reviving a decree, 
shall in any case he recoverable from the defen»lant ; and provided also, Jlmt in 
any such .suit the defendaut shall not be allowed to impugn the merits^ of the 
original decree. 

6 . And it is hereby enacted, in regard to suits in such civil courts as aforesaid, 
that in every ca.se of a concealed frauds the right to bring a .suit .shall be deemed 
to have first arisen ut and not befort* the time at which such fraud shall, or with 
Kjasoiiable diligence might have been first known or discovered. 

7. And it i.'i hereby provided, in regard to suits in .such civil courts as afoies.iitl, 
that anv acknowledgment in writing, and signed, shall preclude the person signing 
the saino from pleading the aforesaid limilation.s against the party in v\hose favour 
such ackuow ledgmenl may have been given, except stAifar as relates to the lapse of 
lime jUUt the dale of sueli acknowledgment or the last of such acknowledgment.^. 

8. And it is hereby eiuictcd, that all suits for penal damages, brought in any 
such cii’Il courts us afoic.said, sliall be preferred within one year after the cause of 
action shall have arisen, and that no period be allowed tor disabilities in such 
cases. 

t). And it is hereby provided, that this Act shall not extend to any suits for the. 
recovery of the public revenue, or for any public right or claim whatever, 

1 0. And it i.s hereby provided, that all suits thit may be now pending, dr that 
tuny be instituted witldo the period of 12 months from the date of the passing of 
this Act, shall be tried aud determined in the same way that they might Ita^ been 
at any time b«fbrc the fiassing of this Act. ! 

■' ^ 

.. ’ (signed)^ -f: tte^afer. 
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(Ko. 8S.) 

From F. J. CW&iart«ttg S«cretury to <7ovoi|i«ii&t4af loAk^ l;o ' * H Wy 

J. C. C. Sutk^ie^ ksq< Secretary Jto Law CominitM<>Q* - 


Sir, 

Lw coQtiooation of my letter, No. 64, 
of the 5tb la$t, 1 am tjireoted by toe 
Goveroor-geneml id’ Councit to traoemit to 
you, for subiumdpn to the Law Coiumis* 


Lt^Modve Dep. 

• Lwter froft H«jDWrdMlG dw of Ae l^upriHQO Cwiitt ( 

M«dnt*,dia«4 37 Apru i^t. 
w from ditto of OomMy, dtted 4 Mw 1841 . 

„ from Soorotory OowwAniotit of Boniboy, doted 1 'Suo 
1841, wrili flaobMiira. 

„ from S^rotik^ OovonMMUit of Kordi West Provinces, date 

«#■ at June 184;. with Eaisloeure. 

. n from Secretary Crowrumeia of Bengal, doted aa Jan 
184^ will) Enclosure. 


f siotten^ the aocofopdyipg ec^s of ^peis 
noted In |he n^rgju^,^ epntainit^ o^m* 
tlons on the ^gj^aed draft Act for amending 
the law with respect to the limitation of suits and summary proceedings. 

.1 have, &c. 

Fort Wi£iiaro, (signed) F. J. HttlUday, 

12 July 1841. Officiating Secretary to Govei'ninent of India. 


^ (No. 490-) 

From H.Chamkr^ Esq. ChiclSccrelary to Government, Fort St George, to iMis. Cons. 

T* U. MaMock, Esq. Secretary to the Government of Xodia. . July, 1841. 

No. )7. 

Sir, • . 

With referonce to your letter of the 5tlr of April last, No. 42, jn the Legiala-^ Judina! Dep. 
live Department, 1 am directed by tire Bight hou. tlie Governor in CuuneiV to tranS'* 
mil, for the information of the Government of India, the accompanying copy of 
one from the judges of the Sudder Udalut, dated the 2Sth lilt,, ^0. 78, contain- 
ing,4heir uliaervations on tlie provisions of the proposed Act for uinuudtng the law 
with respr'Ct to the limitation of suits and summary proceedings. 

2 . The judges suj^jest, that- a.s the draft Act appears intended to apply to the 
districts under the three presidencies, all allusion to the local Code oi’ Bengal, 
hich^s inapplicable to the territories under Madras and Bombay, be omitted ; 
and they also observe that the expression “absence beyond seas," seems objection* 
able, as it would scarcely ever include pilgrimages of Hindoos, which are the most 
frequent causes of prolonged absence from home. 

I have, Ac. 

Fort St. George, (signed) If. Chamicr, Chief Secretary. 

;) July 1 841 . , , 


.(No. 78.) 

From W. Douglas, Esq. Register Sudder and Foujdaree Udalut, Fort Si. George, 
to the Chief Secretary to Government. 

Sir, " ■% 

Para. i. With reference to the draft Act in the Gazette of the 27th April 
last, respecting flic limitation of suits, I am directed by the Court of Sudder and 
Fomdarce Udalut to su^fleH timt, as it appears intended to apply tp the di-stricts 
under all the three pras^eoctes, all alluuion to tlic local Code of Bengal, which in 
inapplicable to the territories under Midras and Bombay, be omitted, by leaving 
out in section 5 the following words: “The rules enacted by Ilcgulation IV. 1793, 
and,” and by insorting the words “ existing law,” instead of Clause 8, Section B., 
Regulation A. “ 1810.” 

3. The cxprtmjion ahwnce beyond seas,** .strikes the court ^ objcctiouable, 
because it would scarcely ever iiM:lude pilgrim&ms of Hindoos, which arc perhaps 
the most frequent ^futes prolooged absence from hoin^^. 

(signed) fV. Douglas, 

Sudder and Foujdaree Udafol |legister*s Office, Register. ' 

28 June 1841. 

(A true copy.) 

^ (signed) ^f. CStfinier, Chief Secretary. 

300. c A ^ 
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No. 1. 

Act flitt: almerniing 
i|)e rcgtrdi^ 
LiniitftCioo 

Leg is. Cona# 
if) July 1841. 
IJJo. uj. 

legislative Oep. 


Cona. 

•21 Mttpch^84a. 
No» aG. 

Frooi Mr. Sccrc'* 
lary l^t^iddoclc, 
dated April and 
aGlh Jply 1841. 


prcbcrip 

tMil, 




. (No. lOi.) 

Fh)m F, J. HalMaif, Esq. Qfficialaog Secretary to Odveraaient of lodia, to 
J,. C. C. SutherlBnd 0 &»e{;. I^cretary Indian Law CooEliBitsion. ^ 

Wixrf reference to my letter, No. 65, of the 6^1 April last, and subsequent date«» 
1 have the honour, direction of the Rij^tbmi. the Governor-general in Coun- 
cil, to transmit to you, for submission to ^ Law Commission, tu acconqHmyiiig 
copy of a communication from the Chief Secretary tO the Government of Fort 
St. George, No. 490, dated tlw 3d instant, contaiuiog o^rvatioosof the judges 
of the Sudder Adawlut at that presidency pn tlie propos^ Act for amending the 
law with respect to thqjimitation of suits sumtoary proceedings. 

1 have, &c. 


Fort William, 
^ July 1841. 


(signed) F. J. llaHiday. 

Officiating l^oretary to Government of India. 


To the Right honourable the Earl of Auckland, g.c.b. Gov^nor-goneral of 

India, in Council. 

In pursuance of the mstruclions of your Lordship in CoOncil we have considered 
the* proposed Act for amending the law with respect to the limitation of. suits, and 
having been led to examine the subject generally, we have now the lionour to 
report thereupon, and to submit the rules which, with a few formal alterations, 
we design to introduce in the codes, the preparation of which is entrusted to the 
Law Commission. We have put those rules in the shape of an Act, with a view to 
their being brought into early operatipn, if your Loidship in Council sliall approve 
of the principles' and provisions we recommend. 

Your Lordsiiip in Council will {lerccive that we propose to introduce positive as 
well as negative prescription. By tlip former a title is acquired by long posses- 
sion ; by the latter, sometimes only the right to bring an action is barred, some- 
times also the title is extinguished, by long tli.spossc8sion. Positive prescription is 
not recognised by the Codes of Bengal and* Madras ; negative prescription is recog- 
nised, .but only as precluding the institution of suits. By the Bombay Code, pre- 
scription is recognised as conveying “ a sufficient right of property.” 

By the English law positive prescription is allowed only in respect of incorporeal 
hereditaments, but long possession or enjoyment is protected by the rules for the 
limitation of actions ; and by a lute .statute it i.s provided, in respect of real pro- 
perty, that at tlie determination of the period limited for bringing an action the 
right and title of the owner shall be extinguished. 

Although the negative prescription created by rules of limitation, by preventing 
actions for the ix-covcry of property from persons who have had adverse possession 
for a certain time, secures the occupants in their possession, it yet leaves the pro- 
perty in ail anomalous and undetermined state. The law takes away the remedy 
of the party whose right it still admit.**, and protects the intere.st of the party in 
possesion, while it refuses to acknowledge any right in him. Hence a variety of 
diOicult and jierplcxing (piestions may arise. » Witli a view to impart a more uniform 
and simple character to the law, and to obviate the uncertainties which are*upt to 
proceed Iron* separating rights from remedies^ we propose to allow , a positive 
j)rc6criptiou in respect of all corporeal pri^rty, moveable as well as immoveable,'^ 
and incorporeal rights derived out of or alftcting immoveable property and heredi- 
tary oiVice.s, by which a title shall be acquired by uninterrupted possession or 
ciijoyineiit for a certain time, provided that in tbe^case of property and. offices, 
pusstssiun shall have been held, mediately or immediately, as by virtue of u pro- 
prietory right,iit being explained that violent dispossession remedied by the inter- 
])ositioii of authority shallmet be deemed an interruption within the meaning of die 
Act. Aqd lurther, witb«cspect to ri|hts derived ou) pf or adbeting ifaffioveable 
property, we propose, in favour of the owner of such property, that they shalM^ 
extinguished by pisuse tor a certain time. A special provision to this effect appeals 
to be necessary from the nature of the case. For^S the rights in question ate 
rights bt re aliend, the owner of the property affected could not tiimself acquire them 
by possession or enjoyment, and the object is<^ realty to exonerate the property 
from the charges or servitudes to which it was ilubject under such rightss emstbg to 
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another party. For instance, a r^lht of iivay or a right to Ught over the land to B 
might be acquired by A under the general rule of positive presci|ii])ttoiiy#e propose, 
bet if each a right ritould he disosed by A for tlie period of jmeMriptiiutt it eodld 
not be said to Ut tmosicereid to It is necesss^, iherelibre, to eathiguyt tlio 
right of A in order to exonerate foe land of B. 

Ilie framera of foe statute g & 3 Will. 4, c. 71, have apparendy not footijpfht it 
right to deviate so. for foom the English tmtion cd title by prescription as considera'- 
tions of convenience, seem to us to recommend. 

According to the English notion in its purity,, the possession or enjoyment which 
gives title hy prescription ought to have no assignable beginning, and no end ; that 
is to say, it should occt^y, or be heh} to oecupy^ foe whole of time dovm to foe 
present moment This notion is so for modihed by the statute, that now the pos- 
session or enjoyment may have a beginning, but even now it must not have an 
end ; for by the fourth section, ” each of the rcsi>cctive periods of years herein- 
before mentioned shall be deemed and taken to be the period next liefore iipme 
suit or action wherein tiie claim or matter to which such period may relate foall 
have been or shall be brought into question.” The section then provides that 
nothing shall be deemed an interruption unless it shall have been acquiesceddn fur 
one year. 

So that even now no length of enjoyment will give a title to a way, (for example,) 
as indefeasible as a title by grant, for every title to a way by prescription founded 
upon uninterrupted enjoyment for any length of time, may always ^ defoatetl by 
an iuterru|>tion of one ycAv; whereas foe principle suggested by a regard to eon- 
venience seems to u$ to be that a title once gafoed* ly^rescription should not be 
lost, until in the case of corporeal hereditaments, a title by Inscription to the same 
subject matter is gained by some other person, or in tlic case of ineorporeal here- * 
ditamenits, until the rime provided in general for exonerating the propei^jf aU'eeted 
thereby shall have elapsed. In other words, that a title by, prescription should be 
as indefeasible as any other title. • 

Since no rigiit other than a right to an incorimrcal hereditament can be acquired 
by prcscri{>tion according to English law, this deviation from wiuit seems to us liu; 
principle recommended by conveuionce is comparatively uniro|>ortant ; but us we 
allow a title to land to be acquired by prescription, very altsurd consequenct'H 
would follow if we adopted the same doctrine. If a man who had accjuired a litle 
to land by 1 3 years’ possession could lose bis title by one- year's interruption, 
tiicrc would be reclaimed and cultivated land without any lawful owner. It is 
worth remarking, too, that foe principle for which we contend has been applied hy 
Lord Chief Justice Tindal to that presumption of a seisin in fee whicli arises, 
according to English Jaw, from 20 years' [Hisscssion, which presumptiq^i supplies iu 
some degri^e the place of pescription. 

In the cast* of /Joe deni. Hni’ding v. Cooke, 7 Bingham, 346, the Chief Jusiia* 
thus expresses himself — “In this case it was proved that the elder Harding and 
his son held the premises for 23 yedrs, and during that time received uiui increased 
the rent, |n unequivocal act of ownership from which the law presumes u scisen in 
fee. The father died seised, and the lessor of the plaintitf is the only son who i.s 
shown to have survived him. That would be enough, even in a writ, o||(, right, to 
call on the tenant to establish a stroller claim. It is aduiiticd on the part<af the 
defendant foat this would have been |u(ftcieiu if the ejectment had ticeu biouglit 
withiiTa year or two after the lessor of the plaintid' had been out of pos.-,e.ssion ; 
but if two years would not have preponderated against the lessor of the plaintiii, 

I cannot see why any period short of 20 years shouhl be supposed to raise a 
counter pesumption stifScient to outweigh the pi'csumption arising from the lirst 
20 yeans." In this case the defendant had been 10 years in jiossession. 

With respect to all matted to wbira positive pre&c/iption is not applicable, wc 
propose to allow a negative prescription by barring suits after the lapse of a certain ' 
time, and extinguifoing the right of the party who might have, brought a suit 
within foe time limited. • • 

The period of positive prescription for.;i||re ncquisiticia of a title whi§h we pro- 
pose Ktiih respect to itninoveable poperty and hereditary ofBces, viz., 1 2 years, is 1 
foeeatne as is now applicable by the rules of hmitatiou in the co^es of Bengal and 
^Madras to suits for such proptfirty, Ac.rand as is proposed to be applied to such suits 
generally by the draft Act read in Council, and published on foe 5th April 1841. 
The limttarioD epplicablq^ to suchr., suits by the Bombay Code is 30 years, it 
was fonueriy foe .same us tliat fixed by foe codes of Bengfal and Madra.s. The 
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Acti^ Aikicnding ,%^xten8ion from 12 to 30 years was made in i$23. We have n6 reasoti to thiok 
tovr rcj|ar<l% that the period of limitation which has been observed from the first establishment 
Ldt» ' ^ courts in the presidencies of Bengal and Madras has been found in prwtiee 

' to he too contracted, or that there are any peculiar circumstances which fender it 
# advisable to allow a longer period for the acquisition of rights of the ^tne kind in 
the presidency of Bombay. 

The jjerlod of positive prescription which we propose with respect to moveable 
property is six years, the same as the period of limitation proposed in ihe pub- 
lished draft Act, to be applied generally to suits other than for immoveable pro- 
perty, atul which wc recommend to be applied to the generality of suits for debts 
and damages. As the mere fact of }> 03 sc.ssi<m already gives a right in respect to 
moveable property until an adverse title .shall be proved, and sometimes against an 
adverse title, we have introduced a proviso that the proposed prescription shall not 
be construed to affect rights now arising from periods of negative prescription. 

By the existing codes of Bengal* and Madras, there is only one l>eriod of limi- 
tation, viz, 12 years, for all sorts of suits, with exception in the Bengal Regula- 
tions of suits for (>citalties and penal damages, and suits against the awards of the 
revenue authorities in matters of rent, which are limited to one year. By the 
B(jml)ay Code suits for damages on account of injury to the person and reputation, 
and for the recovery of tlic privileges of caste, are iiraitod to one year ; and suits 
fur debts nut fuimcled upon or supported by writings, and for damages other than 
those above specified, are limited to six years. All other suits, except suits for the 
recijvcry of irntnoveabli- propei’ty, are limited to 1 2 years. 

The" published draft Act, as we have remarked, reduces the limitation to be 
applied to nil suits other than for immoveable property to six year|^ except suits 
for j'enal (lamftges, which arc required to be prosecuted within one year. 

[.imifaiion of suits, propose three periods- of limitation for suits other than for property and 

•r IK Kiitive pn- rights, .subject to positive proscription, vi/, 1 2 years, six years, and one year. 

I’herc is only 'one class of suits, for the prosecutiem of which we propose to allow 
sf) long a period as ) 2 years, viz. suits for the recovery of legacies. It seems lo 
be advi.sahle to allow an extraordinary latitude in such cases, because legatees may 
often remain in ignorance of the bequests made to them without there being any 
reason to infer laches on their part, since executors arc under no obligation to seek 
them out and apprise them of the benefit they have become entitled to. We may 
observe that by the English statute 3 & 4 Will. 4, c. 27, .sect. 40, the longest period 
of limitation, 20 years, is allowed for suits for the recovery «)f legacies, as for the 
recovery of lands and for money charged upon lands. It will be remarked that the 
period ofiiniitation wc propose in the case of legacies is the same sis the period of 
positive prescription for immoveable proficrty. In case of legacies being withheld 
by means of concealed fraud, the general provision in regard to tlie remedy for 
wrongs done by such means will be applicable. 

We have adopted the limitation of .six years us the general rule for suits for debt 
and damages, conforming to the piiblislied draft, in making no difference between 
debts upon si)€cialiy and debts upon simple contract. But we think it^advisablo 
to contract the limitation t(j one year in regard to suits for wagcjj ami hire, and for 
the recovery of simple debts for supplies and accommodations furnished in the ex- 
pectation ol ijrompt payment, and usually discharged monthly or at shorter periods. 
Wo follow the Bombay Code in recommending that the limitation of one year be 
applied also to suits for (hunages on account of injuries to the person and repu- 
tation, including in the latter, defamation by libel as well as words spoken. The 
Englidi law makes a difference in the limitation for actions for libel, and for actions 
for words .spoken, but wc believe that the former are usbally brought within the 
tinier prescribed for the latter, and that the t^c U considered suspicious wJien the 
action is brought at a later pcriod.l '$ 

■fliere is no special limitation in the Regulations of Madras and Bombay, for 
suits for the recovery of penal damages and penalties. We follow the published 
draft in applying tlio limitatton of one year prescribed by the Bengal Code to all 
suits of thi?, nature, whicli-.cAu be brought in the ordinary civil courts uoder the 

4 existing 

An extfusion is ijlow. d Bpccialiy in r^speev oi tRuils for real property in cases of fraud or vioience, 
l>y liemral Ue^julaiiou 11. t»l 1805. 

" -f Suits in the ecdes^uisiical courts for defamaiory wortk must be cooimeuced srilbie six,motiths; 
and in the ernuiun) courts ink>rm.TtiOn< lor libel will nut he grunted unless appl^i||br wilfhm Oie next 
lerrn. 



INJOUJI U¥rC0MMI3»tON£itS. 

No I 

eyjstpig EegulaUooa of the sevml f^r^ideocies. Iti» to be obaetyed, howWrl ketfir uD^sdiwr 
tout the peneltkf e&fffeeily jwpeseribed io the Rcgulettoos aiys ehiedy for o^nom' ^ > Uw * 
egeiofit the reytnaue Htwi and lew* r^atieg to dictnijt^ whu^, giane'^jr* 
epeekiog, tffe not reeoyeieble in the civil courts, but efp e<|}udiceble by the 
etrtboritiM, or in the eriinioei dcfmrttneot, Ey the Bengal Bcguletioiut, 
in some caaes, the period limited for recovery of penalties eibudici^ by the * 
revenue autimrities is rontmed to six months. To prosecutsMs of penelties 
adiudicable by the magistrates aod^ revenne officers, the liwitaUon of one year 
will be applicable under the provisions which we have introduced in sect. 17, 
unless where a shorter period is specially prescribed by any existing law. 

Tbc summary decisions of the civil courts on claims arising incidentally in the 
execution of jirocess for the aatisfacti&n of decrees are open to the same course of 
appeal as dedsions in ri^ular suits—aud after all, the same claims may be brtmght 
before the courts for furtlier investigation and adjudication in regular suits. To 
these suits, there is at present no special limitation by Urc llegulatioim of any of 
the pr^degeies. We are inclined to think it advisable that some rule shoulv be 
prescribed to bring such cases to a final settlement without delay. \^at we 
would suggest for consideration is, that after a summary inquiry has been made, 
and a decision passed upon it, the party dissatisfied aliould be barred of his remedy 
if he does not institute a regular suit within the period of one year, to be reckoned 
from the date of the first decision, or of the decision in appeal, if an appeal has 
been preferred. Tiiis appears to be expedient in order that the suspense of tlie 
party in whose favour the court’s summary award has been given may be qarly 
terminated, and that he may be either assured in the possession which btj holds 
under that award, or warned to defend it against a definite claim. 

We rctalnShe provision of the Bengal Code which assigns tiie^arne period of jte g. Vitl.of 1831, 
limitation to regular suit.s brought to contest. the summary awards of ttie revenue 
authorities in matters connected with arrears or exactions of rent. By the Madras Rr g. V. oi'iSaa, 
Code im appeal is open to tire zillah judge by regular suit from tbe decision of the »' «• if' 
revenue authorities in such cases ; but the time allowed for instituting such suit is 
only JO days. By the Bombay Code the collector is vested with civil cognizance rug.Wll.orias;, 
in the first instance of all disputes regarding rent, and pmcccds in suw cases chap. 8. " 

according to the rules prescribetl for the ciyd courts In the trial of reiulnr suits. 

From the tiecisions of tbe collector a regular appeal lies to the zulah judge 
within <)0 days. The proposed provision will therefore not be applic.nble in the 
Bombay presidency. ISor do we intend to supersede tbe present rule in the 
Madras presidency. Wo mean that one year should be tljc maximum period of 
limitation for suits of this description ; but we would leave undisturbed for the 
present any shorter jjcriods of limitation tliat may be prescribed by existing 
Regulations. 

It will be observed tlmt we have introduced a provision to this eflect, having a -j. 

general reference to all tiie limitations pro^ioscd. tender its operation the special 
rule of the Madras Code just adverted to, will lie maintained ; us well us anollier 
which appears to be of sufficient inifiortance to be noticeri |)arlicularly, whereby 
persons confined by collectors for arrears of rewenue which they deny to be justly 
due, are at liberty to prosecute die collectors, but are required to institute tbcii 
action within three months. 

Lastly, wc have brought under the limitation of one year suits founded on the 
right of pre-emption. We think it "proper that a right of this kind should be 
aaaerted prompUy, or be considered as foregone. 

'i Under the proposed rules of prescription, in order to make a pro.scriptive title 
in opposition to any other title that may be proved, it will be necessary to .show 
that the possession was adverse thereto ; and in the ca^e of incorporeal right.s, 
prescription will not take j^fTect if *the enjoyment shall have been permitted by 
express consent or agreement in writing. ' 

As to what shall be aceounted adverse iKisscssion, and from what periods, in 
different cases, the commencement of it shall l>e reckoned, some directions ur« 
given, which perhaps will be sufficient for tlie general ^lidancc of the courts. 

To secure rights io itmainder, it will be observed, tliat wc have prt»\ydcd that 
prescription ^uil not be allowed on the ground of juisiwssion against a title wliich 
shall have accrued after the possession commenced, but from the lime at whicli 
^ tbe title accrued. 

In tbe case rf property piprchased bond Jide for valuable consideration from a 
trustee, or iroll'' a depositary, or mortgagee, or from a party who shall fiave 

30P. 0 2 acquired 
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Act for iimending 

Ih* it'^h*?**^***^ acijuifed it lay a concealed fraud, vtsff pt'opose to allow’ jOvv^ei^ioB in fa^^r of the 
Siiim *" ***** ** purchaser to run in the last case front the time of the first aci^uiaition, in the other 

oases from the time of the acquisitton by purchase. The8tat-3&4 Will. 4 , cl ay, 

Sec. 36 compared likewise makes a distinction in favour of the purchaser of property fcraired by a 
with section 35. etmcealed fraud, supposing him to have dealt in the matter bondJSde^ The ground 
of the distinction is the presumption, that under the circumstances soppoted, the 
purchaser had no reason to suspect any defect in the title of the seller, ^t’on the 
contrary, every reason to believe it to be good and sufficient, from possession having 
been taken without opposition, and held independently without challenge ; whereas 
the purchaser from a trustee, Ac. might by due diligence discover the nature of the 
interest under which the seller had occupied,^ and so learn that his possession had 
not lieen adverse. 

In the Case of trust property, we do not allow a prescriptive title to be acquired 
by possession for any length 01 time, except as above by a boM jide purchaser for 
valuable consideration. 

It will 6c observed that wc have provided, that a title prescripfiou shall be 
acquired by the uninterrupted possession of moveable profierty, for 30 years, and of 
immoveable property for (io years, by or through a mortgagee or depositary, unless 
a written acknowledgment 01 the tide of the mortgagor or defiositpr shall have 
bc(;n given in the meantime. After much deliberation we have come to the con- 
clusion that it U advisable to recognize possession for such lengthened periods as 
extinguishing the rights of the mort^gors or depositors, unless care shall have 
been taken to preserve them by obtaining an express acknowledgment from the 
parties io possession. The former owners having so loitg neglecmd to redeem 
their property, and^ having omitted to secure their right in this n^ner, may be 
' considered, to nave virtua% abandoned it, and we think it expedient that a new 
ownership should then be established of course in the actual pos.scssors. We may 
observe that sec^. 28 of the statute 3 & 4 Will. 4, c. 27, bars a mortgagor after 20 
years from the time the mortgagee took possession, when there has been no inter- 
mediate acktiowledgmetu in writing of the mortgagor’s title. We have gone upon 
the same principle, but we think the habits of the people in this country in respect 
to mortgsjges would be too violenUy interfered with by the time for redeeming 
them being contracted to so short a |>eriod. 

With respect to property of which possession has been acquired by a concealed 
fraud, we have followed the principle of section 8 of the published draft, which 
corresponds with that of sect. 26 of the statute 3 & 4 Will. 4, c. 27, in providing 
that the possession shall not be deemed adverse to tlie party having a lawful title 
until tlM time when the fraud might with reasonable diligence liave been dis- 
covered by him ; and we have conformed to the statute also in allowing exception 
from this rule, when the possession has passed from the fraudulent party to a bofid 
Jide purchaser. We have gone beyond the statute in allowing a further exception 
in favour of a party not privy to the fraud, who has succeeded to it by inheritance 
or devise. Tlte codes of Bengal and Bombay both admit the principle of pro- 
tecting a person in nasscssion of property under a title acquired bond notwith- 
standing fraud on the part of the [lerson from whom it was acquired. Tbe Bengal 
Code extends the privilege to any “ f|ir title believed to have conveyed a right of 
))Ossession and property,” besides title b}^' inheritance, purchase and fair dona- 
tion” which are particularly specified. Tne Bombay Code allows it to any " title 
believed to be good.’’ This code further allows a title by prescription to tbe fraudu- 
lent party, by possession for a period double the ordinary term. The Madras , 
Code has no special provision tor cases of fraud. We think that the protection we 
propose may pro()crly be allowed to the heir or devisee coming into possessipit by 
the death of the fraudulent party, but as properly denied to any one acquiring 
possession from him by donation, or in any way without valuable consideratioD 
(.luring his life. We are aware that donatioii among Hindoos is a common mode 
of disposing of property, in anticipation of death, but it would not be easy to dis- 
tinguish cases of this kiat(; tuid .the object may be effected, if the proposed dis 
position not contrary to’taw, by means of a testamentary paper, .v' - 

The |uovisions referred to in the statute, and also in the codeis ^ BenghI and 
Bombay, are conffued to immoveable property. We see no reason for this reatric- ^ 
tion, und the pmyisions we propose on this subject as well as. those regarding « 
trusts, (ieposits, and mortgages above noticed, are intended to be aj^lied to property 
of all kinds. ▼ 

The 
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The geo^rel rule laid down ia^ tbal' tlifi period of liiRiAttl^^OppilieaAde to every of Untieoiior 

case ^11 be redconed from tlite tiaia the cause of action 
With resist to suits for the recoveiy of legacies and dchna* we have provided , „ 
that where written acknowledgmnits* have been given,. ^I^vmetitst made <m 
account of principal or interest, a new pcpod of liniitatiott be reckoned llxHa 
the date o( the acknoa^ledgmwt or payment. With respect to saita foiMtialances 
upon account current between tnerchants and traders, it is directed that the iimi* 
tatioo shall be reckoned from the otose of the year in tiie acconnta of which tliere ^ 
is the last entry indicating a continuance of mutual dealings. 

in suits for damages for wrong done by a concealed fraud, it is provided that 
the cauae of action shall be deemed to have arisen at the time such fraud was or 
might have been discovered. 

We propose that in computing the periods of prescription, positive and nega> Exceptions fraw 
tivc, the time shall be excluded during which, in U»e former wise, any party entitled H'® rolo® oi pre- 
to interrupt the possession upon which a prescriptive title is claimed, in the latter 
case the pafty desiring to bring a suit, or any party through whom he<daims shall nrcount of di Jbil 
have been under the di^bilitv of infancy of uosoiindness of mind, or shall have ties, 
been absent, subject to the following restrictive conditions, viz. that the time ex- 
cluded by re.oson of infancy and unsoundness of mind shall not exceed i B years ; 
and that the time excluded by reason of absence shall not exceed five years, and 
that the absence shall be continuous from the time the title accrued or the cause of 
action arose ; and tvitli respect to suits of the kinds described in clause i, section g, 
excepting suits for penal damages, in which we think the limitation should ttever 
be relaxM, that the time excluded for any such cause shall not exceed five ^ears. 

By the published draft, an exception from the- prescribed Hmiiations is allowed 
^for disabil]iy%otn infancy, idiotcy, lunacy, or absence beyond leas„at the time the . 
cause of action arose, in the person then entitled to sue, but not for disability in 
nny person afterwards entitled to sue in succession to him.^ The period of three 
years is allowed for bringing a suit, after the j.»erson to wljora tho right sJiall have 
first accrued shall have ceased to be under any such disability, or shall have died, 
whichever shall have first happened, with a proviso that disability by reason of 
absence shall not be admissible beyond 20 years. 

By the codes of Bengal and Madras exception is allowed oh accoint of the 
minority of the claiiuant or “ other good and sufficient cause.’’ The Bombay ('ode 
makes such allowance only for minority, or continued insanity. 

We have thought it proper to specify the causes for w'hicli exception from the 
rules of prescription shall be allowed, and not to leave any discretion to the courts. 

We see no reason to provide for any other but those we have s[)ecified. The rules 
we propose, it wilt be ’observed, provide for natural disabilities occurring suc- 
cessively to parties successively interested, subject to tiie restriction of U maximum 
period beyond which no allowance is to be made. 

Absence ia allowed to bar prescription, positive and negative, but for no longer 
time than five years over the stated period, and only when the party first entitled 
to interrupt possession, or to bring a suit, was absent at the Ume the title accrued, 
or the cause of action arose, and continued absent for the whole time claimed. The 
absence must Ire out of the Compatiy’s territories, the territories contiguous, and 
the island of Cleylon, instead of beyond seal as it stands in the pubUsheid draft. 

It would not be expedient to allow abscjgce merely out of the Company’s territories 
to bar prescription, and we think it is not too strict to deny the proposed indul- 
gence to persons who have resided anywhere*' within the contiguous territories or 
s. the adjacent island of Ceylon, while they have been out of the limits of tlie 
Company’s donimion. Allowing five years for absence, the periods of prescrip- 
tion for the .acquisition of property will be extended to 17 end 1 years, and for 
barring suite to 37, 11, and 6 years ; and we do not think it reasonable that they 
should be longer protracted for such a cause, whiell generally depends more or 
less on the wUi. «> 

It will be ohstfVed, tliat we have provided that in computing the period of 
posirive prescription in regard to moveable property* and of negative (wescriptifin 
m regard to all softs, the 4 ime shall be excluded during which the party, claiming 
proscription, <]^r the defendant in a suit, shall have been absent out of tiie terri- 
, • tories 

* Accoidinuto sec. to of the pabiiihed draft Act. 

■} Act 3 & 4 Will. 4, c. 4a, sec. 5. 
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Act^ asicnding torie« of the £tst India Company. The absence of the peraoijl heaviiig adverse 
possession of immoveable property need not prevent a Pftity entitled to the 
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^cament for tlie recovery of moveable property in tlic possession of the absentee, 
of of debt* or damages for which be may be iial|}le : hence arises the necessity 
for the provision proposed. In such cases the diflBculty arises from the party 
being beyond the reach of process, and therefore allowance must be made for his 
absence when be lias been out of the Company's territories, although he may have 
been resirling within the cootiguous territories, or tlic island of Ceylon. 

Further, we propose that, in computing the (>enod for the ac<juisition of a title 
hy prescription, the time shall be excluded during which a suit brought bond Jide 
to interrupt tlie possession shall have been pending, and shall have l>een diligently 
prosecuted, in any court of judicature, which from detect of jurisdiction or other 
cause shall have been unable to decide upon it, or shall have passed a decision, 
whicli on j^ppeu) shall have f>ecn annulled for sudi cause ; and a coyesponding 
provision is proposed in icsficct to the computation of the (Msriod of limitation 
under such circuinstances. 

I’ollow ing the principle of section 34 of the Act 3 & 4 Will. 4, clause 27, we 
have introduced in section 15, a provision to extinguish the right when the legal 
remedy is barred l>y the limitations pro^msed to be enacted. 

We pnjpoBc to sul>s)itutc the provisions in section 23 for that contained in 
seclbn 1 2, of the published draft. It w ill be observed that we mean them to be 
applied to offences punishable by a magistrate or justice of the peace, by fine 
only, which will <^p»brace ])enalties for breacl»es of the revenue laws in cases 
crignisuhle by llic magistrates, and also offences of the same nature cognisable by , 
officers oV revenue, intending to include under this designation officers of the salt, 
opium, and abkarry departments. 

Wc liave not ’thought it advisalde to introduce into this draft a provision cor- 
responding with section 5 of the published draft, by which it is propo.sed “ that 
every ii))plication for the execution of a decree preferred utter the expiration of 
one. year from the time of passing thereof, shall be considered as a suit,” and 
subject to the rules for regular suits, and the stump duties chargeable thertion. 
Wc have no information to lead us to believe that laches often oceur» on the |>art 
of decree holders in respect to executi(»n, wficn there are visible means l)y wliicli 
to obtain satisfaction of the judgment in tiieir favour, and willioul such laches it 
may be deemed hard to sul^ect them indiscriminately to heavy costs, when upon 
the discovery of means after the lap.se of a year ti>ey come to the courts for 
assistance to make them available. It occurs to us, liowcver, that it may be 
proper to fi.x a certain period of years after which proco.ss of execution shall not 
he allowed by ilio court.s. 

Hut the consitlcrations upon which this scepis to be advisable belong properly 
to the subject of insolvency which wc awe now investigating, and in submitting our 
views on that subject vve siiull state them fully. 

It will be observed, that tJie draft Act now submitted is iw)t intended to have 
force in respect of fu’opcrty situated or being within the local limits of the juris- 
diction of any of Her Majesty’s Supreme Courts, or of suits or actions in those 
courts. It is tliought to be very desirablts^howevcr, that the periods of limitation 
or negative prescription, should be the same both for causes subject .to the juris- 
diction of Her Majesty’s courts, aiul for causes subject to the jurisdiction of the 
courts of the Fast India Company tbroughont the British territories in India, and 
that the rules should be assimilated os nearly as circurostaiices will admit, 
e.speoially in rL\spect of tlie uUuwance to be made for disabilities; and it appears 
to ns that the present oj>pbrtunity might be conveniently taken to elFect this 
important object. * 

M’iiU lespeet to actions in Her Majesty’s courts in which Hindoos or Maho- 
medaiKs arc pjwties, if tl^e case falls within the exception of 21 Geo. 3, c. 70, 
sect. 17, which provides ‘that question-s of ** inheritance and succession,” ond 
** matters of contract uud dealing,” shall be governed by Hindoo law* when the 
jvarticB arc Ilimidos, and hy Mnliomedan law m hen the parties are Mahomedans, 
it has been rt'cc,]utlY decided by the Supreme Courts at Calcutta ^d Madras 
the limitations of the Englisli law do not apply to tlicra. It aeomOo be expedient 
to apply a dcfmitc and common rule to such cases, and it ap^eWs to us that dm 
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inmt will iie tibat whi^'ia to 'govern tbfe like ckfu^ anti ike like partiev, m for Ji^^ng 
the cotms (rf the East lodfa Cmepan ' ^l*w re^«^ 

By thi& EngKah laws at present itt force in Her Majt^iy^a conits, and hy the 
new lairs proposed to be^lptteiided to them, die ordinary )ileriod. of limitation for • 

personal actions, or acdona npon contracts, and for avotiga, Irt which parties ire 
not Hindoos or MahOtned«i3,^s six year^ as proposed in our schemo for the 
majority of actions of the same description in the courts of the East India 
Company. 

I’he personal actions proposed by us to be brou^t under the limitatbri of six 
years, for which a longer period is specially allowed by English law, are 

■ 1 . Actions of covenant or debt uffon any bond or other specialty. 

2. Of debt or sdre/ac'm uiion any recognisance. 

3. Of debt for arrearages of rent uf»on ah indenture or tiemise. 

4. Por recovery of money* secured by any mortgage, judgment, or lien, or 
otherwise ^barged upon or payable out of any land, or rent, or Icgacieeit 

We have thought it advisable to avoid the distinction of debts upbn specialties 
not hitherto recognised by the laws adroinislcrcd in the Company's courts in the 
presidencies of Bengal and Madra.s, con.sidering the general provision in our draft, 
w hereby written acknowledgments will bar the Tiniitatioii, to be sufficient anti best 
suited to this country. We may here observe, that in l''n.^and, at the time when 
the distinction in favour of sjiecialtics aroto;, almost every written inatnimeut was 
under seal, and was a specialty. We are not aware that there is any serious 
objection to a|>fdying the liniitution of six years to Her Majesty’s courts, ’as well 
as to the Coni{mny’s courts, with respect to the special ctinacs of action above 
described, subject to the said general piovtsion by which the pcrlbd can be ex-’ 
tended from time to time by agreement between the parties. With regard to the 
bond.s which are in use among nativ(;s, it appears that 4 hc .Sapremo ( 'ourt at 
Calcutta does not regard tiiem as specialties, but as simple contraVts only, because 
ll»cy are not under seal. 

'I^'ith respect to the actions upon contracts, and for wrongs to which by our 
scheme the limitation of one year is proposed to be applied, the limitation of llie 
English law is vtuduus. With regard to the simple debts, which we |uopo8C to 
bring under this short limitation, the common limitation of .six years applies ; while 
for octions for assault, and other personal injurie.s, the periotl limited is four years, 
and for defanintory words, and for penalties or penal duinage.s, two years. 

Shorter periods of limitation are prescribed by particular statute# in re-spcci of 
particular wrongs, of which any that may be in force in Indiarmight reinniain force, 
undef a provision similar to seek 13 of our draft. 

For the recovery of legacies, the longest period of limitation is allowed by the 
English law*, as it is by our draft. If the maximum we have proposed is adopted, 
it will be 1 2 years instead of 20. 

With respect to actions and suits for real property, tlic peribd of limitation pre- 
scribed by the .stat. 3 ft 4 Will. 4, c.27, intended to be extended U» Her Majesty's 
courts in India, is 20 years. 

The stat. 2 & 3 W'ill. 4, c. 71, also intended to be extended, enacts that no 
claim to any right of common, or other profit, or licnclit from, or upon any land 
which has Ijeen enjoyed by the cloiinanit without interruption for 30 year^, .siiult 
be defeatc'd “by showing only that su?h right,- or profit, or benefit, was tir.si lakcti 
or enjoyed at any time prior to such period of 30 yetirs and that when .sucli right, 
profit, or benefit, shall have been enjoyed for Oo years, “ tlie right thereto shall he 
deemed absolute and indefeasible, " unless it W’as so enjoyed iiuder a written agree- * 
meat. This statute contains a similar provision regurdiiig ways and other t ase- 
inents, water-courses, and water, witii a dill'erence ip the periods of limitation, 

Avhicii are 20 and 4(j years respectively, * , 

\^'e think it would be convenient that the pcriotl of uninterrupted enjoyment, 
winch is to give a good title to these incorj[)ored hereditatnents, should be the satne 
as the period of adverse poasesusion of corporeal tiered Unmscn is which is to bar the 
actions and the rig^ita of ^1 persons out of po.s«es.sion. 

In regard to the Umifatibh to be applied to suits relating tp real property, it 
jjoes not ap|jear to us that the English law is recommended by any peculiar fitm ss 
to the state of such property in India; and when die law’ which is^ow observed in 
Her Majesty's wurts is about to b 4 modified, it seems to be deserving of conside- 
ralbn whether, instead of ^simply extending the late English statutes to them, it 
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Actforanicmiing would not be l:)ettcr to adopt the period of Umitation which has been in force 

the law regarding tlirougltout the greater part of India from the first establishment of the Company's 

Sud^'" *'”**” ' courts, if not to give a title by prescription, upon the ground of uninterrupted 
possession, for the .‘lame period, according to our schenu^ Of this alternative, the 
latter course uc think preferable^ and seeing that the Act 3 & 4 Will, 4, c. 27, 
has gone the length of extinguishing the free-existing right and title when a suit 
has not been brought against the party in possession within the period of limitation, 
by uliich, practically, the possessor acquires an indefeasible right, for most pur- 
poses equivalent to a proprietory title ; and Cdn.sidering that the reasons which led 
the Legislature to do so, must appear to require that a complete title should be 
created, w e ho{>c that Her Majesty’s judges, .whom your Lordship in Council will 
probably consult, will be disposed to concur with us, and if this principle be adopted 
with respect to immoveable property, ue do not apprehend that there will be any 
objection to applying it also to moveable property. ,, 

A considerable diiierencc Itctween the scheme we have proposed, and .the rules 
of the English lavr, will be found in the cxcef)tious fur disabilities. Tl(b period of 
20 years, limited by the 3 & 4 VVill. 4, c. 27, for actions relating to real properly, 
is capable of culargenient in case of disability in the person first entitled to bring 
the action, but not beyotKl 40 years, and no further time is allowed for a succession, 
of disabilities. The iimxiinum period to which the ordinary time of prescription 
may be extended by our scheme is 30 years, whlcli 'may include disabilities in 
successive parties. We lake 1 8 years, the longest period of minority ^specified in 
the existing Regulations, as a standard for the extreme extension, which is only two 
years short of the exlrenie extension allowed by the English law. By allowing 
for disabilities in successive parties within the maximum period of 30 years, we 
*tliink wc provide better against occasional injustice, than if wc allowed a maximum 
of 40 year’s in the case of a party being under a disability at the time when the 
cause of action arose,* or according to our view when the title first accrued,- but 
admitted of no lurthcr extension in the event of his being succeeded by a person 
also under a disability; as for example, a lunatic father succeeded by a minor or 
lunatic son. In such a case, under the English law, tiic limitation would run from 
the death of the father, and if that event occurred immediately after the right 
accrued to him, the right of the sun, notwithstanding his disahjdity, might be for 
ever lost by an adverse possession of little more than 20 years, whereas by our rule 
it could not be lust under such cireumstauces by an adverse possession of less than 
30 years. 

Another dilTeicncc is, that we do not admit coverture as a disalnlity ; it appears 
to us to be. iinnecessafy. 

A further difference will be found in the c.\ceptian on account of ab.scnce, ^hich 
we pul upon a ili.stinct footing as a disability, depeudmg more ‘Or less upon the 
will. We think we have made a sufficient allowance (or this disability, under all 
ordinary circuinstames, in perntitting the periods of prescription to be extended 
for five years. W e do not think it necessary to provide for successive disabilities 
by reason of absence. 

According to our sciJtme, the same rule.s will govern the exceptions to be admitted 
in .suits other than for immoveable property, but by the Engli-sh law tiiere apjamrs 
to be no ma.\imunt period of limitation in respect of persouul actions in cases of 
disai)ility. It would seeiii that, however long the disability may have continued, 
the party who may have been prevented by it from briogiug his action, is at liberty 
to sue at any time within the period of limitation after the cessation of such dis- 
ability. W e tlo not sec reason for tins distinction between actions for real property 
and utlicr actions. 

W’o arc of opinion, that if the periotls of limitation be made the .same for suits 
in Her Majesty’s courts ami tiiose of the East India Company, the rules regarding 
dLsabtiitics should be also assimilated ; otherwise the desired object will be partly 
fVustraleil, and there will remain a discrepancy, which will be inconvenient. For 
instance, a party entitled to .^states within and without the limits of any of Her 
^Majesty’s courts, migl^;, ss’itli respect to tlie portion of bis property situated 
witiiout such limits, find bis title extinct, while with respect to that sibiated witbin 
them it remained >aiid. Such incongruities we tiiink it highly expedient to put 
an end to. " « 

If after consulting Her Majesty's judges, your Lordship in Ctmncii should be 
of opiuion that it is advisable to make the provisions of th»<dra» Act herewith 
submitted, applicable to Her Majestv's courts, so far aspire hare recommended, ^ 
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shall be prepared to modify and extend the draft accordmgiy, or to frame a separate 
Act for* that purpose, as may appear to be most convenient. 

We sobmit this our Report tor the consecration of your Lordship in Council. 

(signed) J. Amos. JD. Eliott. 

India Law Commissbn, ^ C. //. Cameron. H. Borradaile. 

26 February 184a. F, Milktt. 
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AN ACT concerning the Acquiremqit and Extinction of Rights by Prescription, 
in the Territories subject to the Government of the East India Company, with* 
out the Local Jurisdiction of Her Majesty's Courts at Calcutta, Madras, and 
Rombay, and in the Straits Settlements ; and for the Limitation of Suits in the 
Coorla^f the East India Company. 


Logis. Cann. 
SI March 1844. 
No. 37. 
Enclusunt. 


Sect. 1. It is hereby enacted, that, subject to the exceptions hereinafter men* Prescription, 
tioned, a title by prescription shall be acquired in respect of property, n mveable 
and immoveable, and hereditary offices, by uninterrupted [lossession, mediate or~ 
immediate, as proprietor, ^he case of moveable nrony rtv. and for 

1 2 years i^he case of (RffiSvSil 3 e* pryierty and hereditary offices j provided 
that if any niter title be proved, the posses-sion shall have been adverse thereto; 
and provided that nothing herein contained shall be construed to affect any right 
arising from possession of moveable properly now recognised by law. • 

Sect. 2. And it is hereby enacted, that in the case of any lienefils, libortios, or 
privileges derived out of, or aftecting any immoveable property wliich^ shall have * 
been enjoyed without interruption for 12 years, a right to the enjoyment thereof 
against the owner of the property shall be acquired by prescription, subject to the 
exceptions hereinafter mentioned, unless such benefits, liberties, dr privileges shall 
have been enjoyed by some consent or agreement expre.<isly given or made for 
that purpose by some deed or writing. 

Sect. 3. And it is hereby enacted, that when a right to any such benefits, liber* 
ties, or privikges fis aforewid, whether acquired by prescription or otherwise, *4*^11 
have been disused for 12 years, the right shall be extinguished. 

Sect. 4. And it is hereby enacted, that when a party shall have been forcibly 
dispossessed of iminovcuble property, or shall have been prevented from enjoying 
some benefit, liberty, or privilege derived out of, or affecting immoveable pro- 
perty, and shall have applied within the time limited by aify law now in force, or 
within one month, to tlic proper authority for assistance to recover the possession 
or the use theroofii and sha|| have recovered the same, the period during whidi his 
possc8.sion or enjoyment was interrupted in such manner shall nut Iw considered an 
interruption within the meaning of tjiis Act. 

Sect. 5. And it is hereby enacted, that when the possession upon which a title b v 
prescription is claimed shall have been acquired by the deprivation of another 
party who was previously in po.s.scssion, or in opposition to a title which had 
accrued, but upon which possession had not ticeii taken, or having been taken 
had been previously interrupted, it shall lie deemed adverse in respect of the party 
so deprived of possession, and of any one claiming in the same right, or in respect 
of the parties interested io the said title, as the case may be, from the time at winch 
the possession actually commenced ; and that when an adverse title shall have ac- 
crued after the possession was acquired, the possession shall be deemed adverse to 
the parties interested therein from the time at which such title accrued. 

Sect. 6. And it is hereby enacted, that possession acquired by a bond fide pur- 
chaser for valuable consideration from a trustee, or from a depositary or mortgagee, 
shall be deemed adverse to the mortgagor or depositor, or beoclieial owner under ' 
the trust, from the time of the acquisition by purchase. 

Sect. 7. And it is hereby enacted, tliat a title by presrTiption shall be acquired 
by iwssession by or throt^b a depositary or mortgagee which shall have continued 
without interniption for 30 years in the case of moveable property, and fio years 
in Uie case of immoveable property, unless in the meantime an acknowledgement 
of the title of the mortgagor or depositor, or of his right of redemption, shall have 
been given to 1^ or some person claiming bis interest, in writii^, signed by the 
mortjgagec or d^ositaiy, or the person claiming through him, in which case pre* 
sci^qilKm shall not take effect until possession shall have been bad without inter* 
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ruption for 30 or 60 years, as the property may be moveable or immoveable, from 
the date of such acknowledgment. 

Sect. 8. And it is hereby enacted, that in the case of a concealed fraud by wliich 
a party shall have been deprived of any property, the possession thereof shall not 
be dcemcfl adverse to the party entitled' until the time at which such fraud shall, 
or with reasonable diligence might, have been first known by him, except when it 
sliall have been acquired by a don/i Jidt purchaser for a valuable consideration, or 
u hen a party shall have succeeded to it by inheritance or devise ; in the former 
case, adverse po.s.session shall be deemed to have commenced from the time 
that the jiarty entitled was deprivefi of the property by means of such fraud ; in 
the latter, from the time of the sucecs-sion v provided it shall nut appear that the 
jiarty to whom the possession devolved assisted in tiie commi-ssion of the fraud, or 
at the time he entered into possession knew, or had reason to believe, tluitthe fraud 
iiad been committed. . 

Sect. 9. And it is hereby enacted, that when a party having a riglw to any 
estate or interest in reversion or remainder shall have become entitled lb the same 
in possession by reason of any forfeiture or breach of condition, but shall have 
waiv ed (h*** action to recover thercufion, possession shall not be deemed adverse to 
him, or any {>urty claiming in the same right, until the determination ol the pre- 
vious right. 

Sect. 1 o. And it is hereby enacted, th at suits other than for propertit, and righ ts 
to which the above rules are applicable snail not be otiinitted in thec^rls of judi- 
catufe of the East India Company, except as hereinafter provided, unless tlicy are 
instilutdd respectively within the periods specified in the following section; 

, Sect. 1 1. — igt. Within one year from the time the cause of action arose : 

Suits, for penal damages or pecuniary penalties or forfeitures, for the breach 
of any law or regulation: 

.Suits for (iHBpugcs'for injury to the person and personal property, or to the re- 
putuliou : 

.Suits for debt for wages of servants, artii^aas, and labounirs ; /or liire of ani- 
mals and vehicles ; for retail supplies of victuals and articles of daily con- 
stimption ; for tavern bilks and bills for board and lodging, and for iuiiging 
only ; lor the rent of buildings ; and on any other account subject by 
establislicd custom to settlement by the month, or n .shorter period: 

Suits to alter or .set a.side summary decisions or orders of the ordinary courts 
of jndicaturc : 

Suits to uIUt or set aside summary awaixks by collectors and other officer.^ of 
revenue in disputes regarding arrears and exactions of rent: 

Suits founded on the right of firo-einption in cases to be governed by a law 
or iisiigr which recognises such right. » 

:,’d. Within six years from the time the cause of action arose : 

All suits for (Jeliis and damages upon coiKracts, or for wrong.s, other than arc 
described iu clause 1 of this section, and for the cuforccmcnt of contracts. 

3d. Within i-> ycarsdrorn the time the cause of action arose: ^ 

Suits for the recovery of legacies. 

Sect. i;.:. Provided, that suits against trustees shall not be barred by any length 
ol time. 

Sect. 13. And provided, that where by any law a shorter period is specially pre- 
scvibeci for the institution of 11 particular suit, the limitation so prescribed shall 
.''till he observed, notwithstandiutt this action. 

Sect. 14. — isi. And it is hereby enacteil, with respect to suits for the recoveiy 
of legacies and for debts, that if an acknowledgement shall have been made 
by the party liable wUhin the jieriod of limitation applicable to the case, 
either by writing, signed by him, or by part payment or part satisfaction on 
account of principal or interest due thereon, then a uew period of limitation 
shall be reckoned, according to the nature of tlie case, from the date of such 
.acknowledgment or.|>aynieut or satisfaction. 

:2d. Provided, that if there be two or more parties liable, no one of them shall 
be cUarge^blti liy reason only of a written acknowledgment made or signed 
by any other. 

Sect. 13. And it is hereby enacted, that iu suits for balances uimn accounts cur- 
rent between merchants and traders who have had mutual dealing* the period of 
limitation siiall be computed from the close of the year in the accounts of which 
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thert; b the last entr}' mdicatiug the continuance of mutual dealings, reckoning the Act for aMMndiit; 
year as it is reckoned in the accounts. Sl» 

Sect. i6. And it is hereby ojacted, that in suits for damages for wrong done by Suita”"***** * 

a concealed fraud, the cause of action shall be deemed to have first arisen at the , 

time at which such fraud shall, or with reasonable diligence might, have been first 
known by the party wronged. 

Sect. 17. And it is hereby enacted, that in computing the periods of prescription 
specified in sections 1 and 2, the time shall be excluded during which some phrty 
entitled to interrupt the possession or enjoyment shall liave been under the dis* 
ability of infhncy, or unsoundness of mind, or shall have been absent out of the 
territories of the East India Company and the contiguous territories, and the 
Island of Ceylon, provided that no lonw time than 1 8 years shall be excluded on 
account of any such disability, and no longer time than five years on account of 
such absence, and provided that the absence shall have been continuous from the 
time ll^ title accrued. 

Sect And it is hereby enacted, that in computing the period ofiprescriptioii 
specified in section 1 in the case of moveable propm'ty, the time shall be excluded 
during which the party in possession shall have al^nt out of the territories of 
the East India Company. 

Sect 10. And it is hereby enacted, that in coin()uting the periods of prescrifKion 
specified in sections i and 2, the time shall be excluded during which any suit 
brought bond Jide to interrupt the possession shall have been pending, and shall 
have been diligently prosecuted in any court of judicature, which, from defect of 
jurisdiction, or other cause, .shall have been unable to decide upon it, or shall have 
passed a decision which shall have been annulled on appeal for such cause. 

Sect. 20. And it is hereby enacted, that the provision of section,3 shall not have, 
effect when tt»c party entitled to use tlie benefits, liberties, or privilog^s tht.'reiii 
referred to shall have been under any of the disabilities specified in section 17, 
except as subject to the provisions contained in that seetiofi. , 

Sect. 2 1 . And it i.'i hereby enacted, that in computing tin,* periods of liniitiUion 
spcf.ified in section 11. the. time shall bo cxcludotf during w'liicli the claimant, or any 
person through whom he claims, shall have been under the tlihubdily of infancy or 
unsountlness of mind ; provided, in respect of the suits described in clauses 2 and 3 " 
of the said section, that no longer time than 18 years shall be so excluded ; and itt 
resia ct of tlie suits specified in clause 1 of the same section, excepting suits loi 
penal danmgc.s, that no longer time than five years shall Ijc so excluded ; provided 
further, that .suits for penal daiuagcs sliull never be admitted after the expiration of 
one year. « 

Sen. 22. And it is herelty enacted, that in all .suits described in section 11, excepi 
suits for penni damages, vvhenthe claimant, or thc person through whom heclaiinv. 
shall have been absent out of the territories of the East India Company and tlje 
contiguous territories, and the Lslaiid of Ceylon, at the lime the cause of actiem 
arose, and shall have continued .so Absent, the time of .such coiiLiuned uiiscnce shall 
bo excluded in computing the prescribed period of limitation, provided that no 
lo^er time than five years .shall be so excluded. ^ 

Weet. 23. And it i.s hereby enacted, that in all .suits dciscjibed in .section 1 «, tin 
time during which the defendant shall have been absent out of the territories ol 
the East India Company shall he excluded in computing tlie pre.scrihed period of 
limitation. 

Sect. 24. And it is hereby enacted, that in computing the jKriod of liinitatioii 
applicable to a««y case, the time shall be excluded during which the claimant, or 
the person through whom be claitn-s, shall have been engaged in prosecuting a .suit 
upon the same cause of action against the same party, or some party whom he ir- 
presents, bond Jide and with due diligence, in any court of judi<-ature, %vhic h from 
defect of jurisdiction, or other cause, .shall have bcefi unable to decide upon it, or 
shall have passed a decision which, on appeal, .shall have been annulled for anv 
such cause. 

Sect, 2,5. And it is hereby enacted, that when by the provisious of this Act a 
person is barred from bringing a suit for the recovery of any legacy, debt, or 
daniages, his right to the legacy, debt, or damages, for which a suit miglit have hci ir 
brought by him but for tho.se provisions, shall be extinguished unless such right is 
secured by some mortgage, pledge, or lien. 

Sect. 20. A«d it is hereby enacted, that no complaint or information shall he 
proceeded upon by any magistrate or justice of tfic peace against any person for 
300. E 2 ^ jny 
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Act forMMwIing aoy oifence punisbable by 6ire only, or by any officer of revenue against any per> 
Sbe son liable to any penalty or forfeiture, unless such complaint or information shall 

® have been received within one year from the commission of the act charged, or 
- - within any shorter period that may be proscribed by any existing law for preferring 
such complaint or information. 

Sect. 27. And it is hereby provided, that this Act shall not be construed to 
aflect the j)rovjsions of Section 10, Regulation XIX. 1793, extended to Cuttack 
by Section 24, Regulation XU. 1805, Section 10, Regulation XLI. 1795, and 
Section (>, Regulation XXXI. 1 803 ; extended to tl»c territories ceded by Dowlut 
Kao Scindiah and the Peishwab by Section 21, Regulation VIII. 1805, of the 
Rengal Code. 

S(;ct. 28. And it is hereby provided, that tlrfs Act shall not extend to any public 
j)roperty or right, nor to any suits for the recovery of the public revenue, or for 
any public claim whatever. 

Sect, 29. And it is hereby enacted, that all suits that may he now pent^ing, or 
that may be^instituted within tlu; period of six months from the date of tp’i passing 
of this Act, shall be tried and determined as if this Act had not been passed. 

Sect. 30. And it is hereby enacted, that the provisions of this Act concerning the 
acquisition and extinction of rights sliall not be of force in respect of any property 
situated or being within the local jurisdiction of Her Majesty’s supreme courts at 
Calcutta, Madras, and Roinbay, and of the Recorder’s court in the Straits of 
Malacca, and that tlie rules of limitation contained in this Act sliall not be applied 
to any suits or actions in those courts. 


I.rgis. CiKiM. 
2» .Miiffh 1842. 
No, 28, 


I'ri’srriptiOM. 


Fort William, Legislative Department, the 21st March 1842, 

Tiik following Dfaft of a inoposed Act u’as read in Council for the first time on 

the 2 1st Marcii 1842. 

act, No. of 1 842. 

Av Act concerning the Acriuiremeot and Kxtiuction of Rights by Prescription in 
the Territories subject to the Government of the East India Company, without 
the Local .lurisdiction of Her Majesty’s Courts at Calcutta, Madras, and 
Romhuy, and in the Straits Settlements; and for the I.imitation of Suits in the 
Courts of the East India Company. 

Sect. i. It is hereby jjnucled, that, subject to the exceptions hereinafter men- 
tioned, tt title by prescription shall jbe acquired in respect of property, moveable 
and immoveable, and hereditary offices, by uninlerrupted possession, mediate or 
inimediatc, as [iroprietor, for six years, in the case of moveable property, and for 
1 2 years in the case of immoveable property ai^ hereditary offices ; provided that 
if any other title be proved, the possession shall have been adverse thereto ; and 
provhled that nothing herein contained shall bcrconstrued to affect any right arising 
from possession of niovltoble property now recognised by law. ;jl|, 

•Sect. 2. And it is hereby enacted, that in the case of any benefits, liberties, or 
privileges, derived out of, or affecting any immoveable property which shall have 
been enjoyed without interruption for 1 2 years, a right to the enjoyment thereof 
iiguinsl the owner of the property shall be acquired by prescription, subject to the 
exceptions hereinafter mentioned, unless such benefits, liberties, or privileges, 
shall have been enjoyed by .some consent or agreement expressly given or made 
for that purpose by some deed or writing. 

Sect. 3. And it is hereby enacted, that when a right to any such benefits, liber- 
ties, or privileges as aforesaid, whether acquired by prescription or otherwise, 
shall have been disused for I2*ycars, the right shall be extinguished. 

Sect. And it is hereby enacted, tliat when u party shall have been forcibly 
di.spo.sse^8cd of immoveable property, or shall have been prevented from enjoying 
some benefit, liberty, or privilege derived out of or afiecting immoveable property, 
and shall have applied within the time limited by any law now in force, or within 
one month, to the proper authority for assistance to recover the possession or the 
use thereof, and shall have recovered the 'Same, the period during which his pos- 
session or enjoymeut was interrupted in such manner shall not be considered an 
interruption within the meaning of this Act. 

Sect. 5. 
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SiCCt. 5. And it is hereby enected, tiiat when the possession upon which e title 
by prescription is claimed . k»ll Imve been acquired by the deprivatkxi of anotlier 
party who was previously in possession, or in opposition to a title which had 
accrued, but upon which ^ssession had not been taken, or having been taken had 
been previously interrupt^, it shall be deemed adverse in respect of die party so 
deprived of possession, and of any one claitning in the same right,_or In respect of 
the parties interested in the said title, as the case may be. from tlie time at which 
the possession actually commenced ; and tliat when an adverse title shall have 
accrued after the possession was acquired, the possession shall be deemed adverse 
to the parties interested therein fix)m the time at which such title accrued. 

Sect. (». And it i.s hereby enacted, that po,*8ession acrpiired by a hm^fidc pur- 
ciiaser for valuable consideration fronr a tnrslee,or from a depositary or mortgagee, 
shall be deemed adverse to the nmrlgagor or depositor, or beneficial owner under 
the trust, I'rom the lime of the acquisition by purchase. 

Seel. 7. And it is hereby enacted, that a title by prescription shall be acquired 
by pusso.sejpn by or through a depositary or mortgagee, which shall havb coutinund 
witiiout interruption for 30 years in the case of moveable properly, and lio years 
in the case of immoveable property, unless in the meantime an acknowledgment 
of the title of the mortgagor or depositor, or of his right of redemption, .shall Iwvc 
been given to him, or some peraon claiming his interest, in writing, signed by tim 
mortgagee or depositary, or the person claiming through him, in which case pre- 
.sCription shall not take cilect until possession shall have been had without inter- 
ruption for 30 or l»o years, as the property may be moveable or immoveable, l^'om 
the date of .such acknowledgment. ^ 

Sect. 8. And it is hereby enacted, that in the case of a concealed fraud by which 
a party shall have been deprived of any property, the iiossession tlvsreof shall not 
be deemed adverse to the party entitled until the time at ivhich such Iraud shall, 
or with reasonable diligence might, have been first known by him, except when it 
shall have been acquired by a hmd Jidc purcliaser for a valuable uqnsidcratiou, or 
when a party shall have succeeded to it by inberitanre or devi.se ; in the former 
case, ailvcrse possession .shall be deemed to have commenced from the time that 
the party entitled was deprived of the properly by means of such fraud ; in the 
latter, from the time of the succession ; provided it shall not appear that the party 
to whom the possession devolved assist^ in the commission of the fraud, or at 
the time he entered into possession knew', or had reason to believe, that the fraud 
had been committed. * 

Sect. 9. And it is hereby enacted, that when a party having a right to any 
estate or interest in reversion or remainder shall have become entitled to the same 
in possession by reason of any forfeiture or breach of condition, but shall have 
waived his action to recover thcreujion, pos.sesrion shall not be deemed adverse to 
him, or any party claiming in the same right, until the determination of the 
previous right. 

Sect. 10. And it is hereby enactei^^ that suits other tlian for property and rights 
to which the above rules arc applicable shall not be admitted in tbe courts of 
jud^ture of the East India Company, except as hercinaftef provided, unless they 
are instituted respectively within fhe period specified in the following section. 

Sect. 11. — 1st. Within one year from the lime the cause of action arose : 

Suits for penal damages .or pecuniary [icnalties or forfeitures, for the breach 
of any law or regulation ; 

Suits for damage lor injui^ to l|^e person and pprsonal property,, or to the 
reputation 

Suits for debt, on account of wagc.s of seryant^ arti/ans.jand lahoiirew ; for 
hire of aniiQ^s and vehicles ; for retail supp]ic.s of victuals and articles of 
daily consumption ; for tavern bills bills for hojud and lodgu^g, and 
for lodging ouly^ for the rept of building ;*and on any other account 
subject, by established custoqo to settlemcni by *^he month, or <a. sljprtcr 
period: * , • * 

Suits to diter or set aside summary decisions or orders of the ordinary courts 
of judicature : 

Suits to alter or set aside summaiy awards by collectors and other officers of 
revenue in disputes rc^rding arrears and exactions 'of rent : 

Suits founded on tbe right of pre-emption in cases to be governed by a law 
or usige which recognises such right. 
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2(J. Within .six years from the time the cause of action arose : 

All suits for debts and damages upon contracts, or for wrongs, other than 
arc described in clause i of this section, and for the enforceinent of 
contracts. ^ 

3d. Within 12 years from the time the cause of action arose ; 

Suits for the recovery of legacies. 

Sect. 12. Provided, that suits against trustees shall not be l*arred by any length 
of time. 

Sect. 13. And provided, that where by any law a shorter period is specialty 
prescribed for the institution of u particular suit, the limitation so prescribe shall 
still he okserved, notwithstanding this Act. * 

f?ect. 14. — 1st. And it is hereby enacted, with respect to suits for the recovery 
of legacies and for debts, that if an acknowledgment shall have been made 
by the party liable within the period of limitation applicable to the case, 
<;itheT by writing signed by him, or by part payment or part sutv^action on 
accojjnt of principal or interest due thereon, then a new period of limita- 
tion shall l»f; reckoned, according to the nature of the case, from the date of 
such acknowledgment or payment or satisfaction. 

2 < 1 . Provided, that if there be two or more parties liable, no one of them 
slmll be chnrgcuble by reason only of a written acknow'ledgment made or 
signed l)y any other. 

Sect. And it is hereby enacted, that in suits for balances upon accounts 
curniiit.hetwcen merchants and traders who iiavc had mutual dealings, the period 
of limitation shall he computed from the close of the year in the accounts of which 
, there i.s the la.st entry indicating the continuance of mutual dealings, reckoning 
the year c» it i.s reckoned in the accounts. 

Sect. lb. And it is jiert;hy enacted, that in suits for damages for wrong donc- 
by a concealed fraud, the cau.se of action .shall be deemed to have hrst arisen at 
the lime at which such fraud .shall, or with reasonable diligence might. hav(' been 
first known f»y the party wronged. 

Sect. 17. And it is hereby enacted, that in computing the periods of prescription 
.specifu'tl in sections i and 2, the time shall be excluded during w hich some party 
entitled to interrupt tlw possession or enjoyment slrall have been under the disability 
of infancy, or unsonn«lTic.ss of mind, or Bliall have been absent but of the terri- 
tories of the Ea.st India Company and the contiguous territories, and tlic Island of 
(kylon, provided that no longer time than 18 years shall be excluticd on account 
of any such disability, and no longer time than live years on account of such 
absence, and provided that the absence shall have beem continuous from the time 
the title accrued. 

Sect, I S. And it is hereby enacted, that in computing tli^ period of prescrip- 
tion specified in section 1, in the case of moveable property, the time .shall be 
excluded during whieli the party in possessioiJshall have been absent out of the 
territories of tiu' I'ast India Company. 

Sect. I p. And it is hereby enacted, that in computing the periods of prescrip- 
tion specified in sections 1 and 2, the time shall be excluded,- during wliicli any 
suit hrongiu houd/itlc to interrupt the po.sscssion shall have been pending, and 
shall have been diligently prosecuted in any court of judicature, which, from defect 
hf jurisdiction, or other cause, shall have been unable to decide upon it, or shall 
liavo. passed a decision which shall have been annulled on appeal for any such 
cause. • 

Sect. 20. And it is hereby enacted, that the provision of 3ection,3 shall not have 
ciVect when the party cntitlcdi to use the licnefits, Hhertics, .or privilege.s therein 
rei’erred to, shall have been under any of tho disabilities specified in section 1 7, 
except as subject to the pro^sions contained in that section. 

Sect. 21. And it is he|;eby enacted, that in computing the periods of limitation 
specified in section 1 1 the tifho shall he excluded during which the claimant, or any 
person through whom he cjarm.s, shall have been under the disability of infancy or 
nn.soundness of mind ; provided, in respect of the suits described in clauses 2 or 3 
of the said section, that no longer time than 1 8 years shall be so excluded ; and 
in respect of the 'suits .specified in clause 1 of the same section, excepHng suits for 
penal damages, that no longer time than five years shall be so excluded ; provided, 
further, that suits fur penal damages shall never be admitted after the expiration 
of one year. 


Sect. 22. 
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Sect. 23. A ad it is hereby eoftctod, that in all suits described in section n, ex- Act mm »«.cndi^ 
cept suits for penal duma^es, wUein tlw claimant* or tlte person through whom he 
claims, shall have been absent out of the territories of the East India Coaiiwny 

and the contiguous territories, and the Island of Ceylon, at the time the cause of , 

action arose, and shall have continued so absent, the time of such continued 
absence shall be excluded in computing the prescribcil period of Uniitalion, pro- 
vided that no Longer time than five years shall be so excluded. 

vSect. 23. And it is hereby enacted, that in all suits described in section 11, the 
titue during which the defendant shall have been absent out of the territories of 
the East li^ia Company sliall be excluded in computing the prescribed |>criod of 
limitation. » 

Sect. 24. And it i.s hereby enacted, that in computing the period of limitalion 
applicable to suiy case, the tiilie .shall be excluded during which the claimant, 
or the person through whom he claim.s, shall have Ik-cu engaged in prosecutiug a 
suit upon the same cause of action against the. same party, or some party whom 
be represents, borut Jidc and witli due diligence, in any court of judicature, whiclt, 
from defect of jurisdiction, or other cause, shall have been unable to decide upon 
it, or shall have passed a decision which, on appeal, sliall have been annulled for 
any such cause. 

Sect. 2 ^}. And it is hereby enactcil, tliat when by tlie provisioiw of tliis Act a 
fKirsou is barred from bringing a suit for the recovery of any legacy, dol4, or 
damages, hi.s riglilto the legacy, debt, or damages, lor which a suit might huvi' been 
brought by him but for those provisions, shall be extinguished miles.s such right is 
secured by some mortgage, pledge, or lien. 

Sect. 2fi. And it is hereby enacted, that no complaint or information .shall be ^ 
proceeded upon by any magistrate or justice of the peace ugaiusl ariy,g(;r.sou fur * 
any otVcnce puuisliable by fine only, or by any officer of revenue against any pi.'rson 
liable to any penalty or forfeiture, unJe.ss such complaint or'inforipatioii sliali have 
licen received within one year from the commission of the act charged, or within 
any sJjortcr period tliat may be prescribed bv any existing law fbr preterring .such 
ruinjilanit or inforinaiiun. 

Sect. 27. And il is hereby provided, that this Act .sliall not he eon.sdued to 
affect the provision.s of Section 10, Hegulutiun XIX. 17;),’,, extended tot., uitut;tv 
by Section 24, ^'Hegulation Xll. 1805, Sd'-tiou 10, Regulation XLl. l/py, mid 
.Section u. Regulation XXXI. 1803, extended to the territories ceded by lion bit 
Ruo .Scindiali and the Pcishwuh liy Section 21, Regulation V'^lll. 180',. ol the 
Bengal Code. 

Sect. 28. 2\nd it is hereby provided, that this Act shall not extend to any jmhlic 
property or riglit, nor to any .suits for tlie recovery of tin; jiublic revenue, or lor 
any public claim whatever. 

Seel. 2y. And it Is hereby enacteil, tliat all suits that may bo uow pomiing, or 
that may be instituted within the period of six months from the dad; of llu; p.isf,ing , 

of til i.-. Act, shall be tried and determined us if this Act bad not been passed. 

Sect. 30. .‘Viiil it is hereby enacted, that llie provisions of this Act eonci ruing 
the acquisition and extinction of rights .shall not be of force iu respect of any pro- 
perty situated or being witliin tbe local jiiri-sdisctiou of Her Majc.sty’s .sujireiue 
courts at Calcutta, ^uulras, and Bombay, aud of Uie Recorder’s court in the 
Straits of Malacca, and that the rules of limitation contained in this Act shall not 
be a|iplied to any suits or actions in tho.se cuuiXs. 

Ordered, that the draft now read be publislied for general information. 

Ordered, that the said draft be reconsidered at the first meeting of tbe Legisla- 
tive Council after tbe 2iKt day of June next. 

(signed; T. Jl. Maddttcky 

Secretary to’the Govenunent of India. 


From F. J. Halliday, Esq. Ofiiciating Secretary to fin;<iovcrnmcnt of India, to 
Secretaries Governments of Bengal, North We.st’’ Provinces, Madras, and 
Bombay, and Government Straits Settlements, and Ofiiciating Advocate- 
general. . 


2 1 Maul* 
No. 


Sir, 

I AM directed to transmit to you, for submisaioD to the , the uceompa!;)'- 
ing Report from the Law Commissioneni, dated tbe 2tilh February last, on the 
300* E 4 Act 
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Act for amending Act fur amending the law with respect to the limitation of suits, together with 
tlie Law regarding draft of an Act submitted by the Commissioners on the acquirement and extinction 
rights by prescription in the territories subject to the government of the East 
' India Company, without the Ideal jurisdiction of Her Majesty’s courts at Calcutta, 

(Government Straits Madras, and Bombay, and on the Straits settlements, and for the limitation of suits 
Sculcnient*. in the courts of the East India Company, and to request that the opinions qf the 
Your. Suddtr Court, and of any other oiBcejr competent to advise on the subject discussed 
together, with that of his Honor, may be submitted for the consideration of the 
Supreme (Joverhment. 

52 . With the view of distributing the Report and Act, copies of each are 
forwarded. , 


I have, &c. 

Fort William, (feigned) F. J. Halliday, 

21 March 1842. Officiating Secretary to Government of India. 


ai">frrch*i848 J*' J- Halliday, E.sq, Officiating Secretary to the Government of India, to the 

No, 30. *' Honourable lire Judges of the Supreme Courts at Calcutta, Madras, and 
Bombay. 

M 

Honourat>lc Sirs, 

Lcgi». Dep. Wxj jiiive the honour to forward to you tlie accompanying Report, dated the 
♦ 2(i February last, submitted by the Law Commissioners, on the proposed Act for 

amending the Ijnw with respect to the limitation of suits, together vvith an Act con> 
cerning Uic ac(juirenient and extinction of rights by prescription in the territories 
subject to the government of the East India Company, without the local jurisdic- 
tion of Her Majesty’s courts at Calcutta, Madras, and Bombay, and in the Straits 
settlements, nntl for the limitation of suits in tbe courts of the East India Com|)any, 
referred to by the Commissioners, and will feel obliged by any observations or 
suggestions you may ofl'er on the subject. 

We liave, &c. 

Fort William, ' (signed) F. /, Halliday, 

2 1 March 1 842. Officiating Secretary to the Goveifnmeut of India. 


' Lf j'is. Cons. 
5 Aug. 184a. 
^ No. y. 


(No. 752.) 

From F. J. Halliday, Esq. Secretary to the Government of Bengal, to J. 
JJalUday, Esq. Officiating Secretary to the Government of India, Legislative 
Department. ^ 


Judiriftl Dej). 
(No. 


• No, iiu(i7 of 171L 
inst. 


Sir, 

In compliance with the requisition conveyed by your letter, dated the 21st 
March last, I am directed by the Hon. tbe Deputy-governor of Bengal, to trans- 
mit, for the information of the Supreme Government, the accompanying copy of a 
letter* from the register of the Court of Sudder Dewanny Adawlut. 

No reply has yet been received to the letter which was addressed to the secretary 
to the Sudder Board of Revenue on the same subject. 

I have, &c. 

Fort William, (signed) F. F. Halliday 

20 June 1842. Secretary to the Government of Bengal. 


(No. 2ot>7.) 


Sudder Dewainiy 
Adawlut. 

IVesent: H. 11 , Rat- 
tray, C. Tucker, 

E. Lee AVariicr, and 
J. F.M. Ucid,Es<irs. 
Judges. 


From J. Han'kin^^ Esq. Register, Fort William, to F. J* Halliday f Esq. Secretary 
to tbe Government of Bengal, in the Judicial Department* 

Sir, ^ c 

1 AM directed by the court to acknowledge the receipt of your letter, No. ooi, 
of the i6th ultimo, and to state, for the information of the Honourable the Deputy- 

governor, 
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goveiDor, tb«t tbejr have no particular remarks to offer regarding the pressed Act Act for sntondin^ 

concerning limitations, which they consider well calculated to meet the objects th® 

in view ^ * th« hmuunon o» 

in view. , . „ ‘ Suits. 

I have, icc. _ , . 

Fort William, (signed) JT, Hawkins, 

17 June 1842. Register. 

(True cop;^.) 

(signed) F. J. Halliday, 

Secretary to the Government of Bengal 


(No. 1633.) 


(No. 3 of 1S42.) 


From the Secretary to the Government of Bombay to F. J. Ilaltulay, F.sq. 
Officiating Secretary to the Government of India in the Legislative Department. 


1 AM directed by the Honourable the Governor in Council to acknowledge the 
receipt of your letter, dated the 21st of March last. No. 86, with it.s euclosures, 
and in reply, to transmit to you, for submission to the llouoiirabic the President in 
Council, copy of a letter from the register of the Sudder Dewanny Ariawlul, 
dated the 15th instant, submitting the opinion of the judges of that v.oun on the 
proposed Act for amending the law in respect to the liinitaiiun of,8uils, and con- 
cerning the acquirement and extinction of rights by prescription in the /erritoric.s 
subject to the courts of the East India Company without the local jurisdiction of 
Her Majesty’s courts. ' , 

2. 1 am at the same time instructed to observe, that your letter now acknow- 
ledged, bearing <late the 2>6t of March, was received in Bombay on tlic 20th of 
May. Tlie (iovernor in Council has tliuughl it iiKCcssary to notice this circum- 
stance in consecjuence of the 21st of lust mouth having been fixed for the recon- 
.sideration of the proposed Act. ^ 

* 1 have, Sic. 

Bombay Castle, (signed) J. P, iFi/loughhy, 

20 July 1842. Secretary to Government. 


lA-gih, Cons. 

5 Aug. 184U. 

No. 10. 
Judicial Dep. 

Submits tlio opinion 
of the Smidoi 
•ludgi'a (III ilio Act 
for anioiulvig ilic 
law ill rctpeci to 
till) Ihnitatioii of 
suilx, unit coni.Tm> 
Ung till' aci)uireniciii 

1111(1 ('Xliiii'iioii of 
rights hv |'roicri)i. 
tinn III tli(> tcrriio- 
licH Kultjpc! to the 
Coiiipuny witliiiu: 
the tocii! jurudic- 
tion of H«r Mu. 
ienty's coui tn. 


From the Register of the Sudder DeWanny Adawlut to the Secretary to the l.i'gii.. f’oni. 

Government, Judicial Department, Bombay. ^ n*^^* 

Iliirloifurv. 

Sir, 

I AM directed to acknowledge the receipt of your letter, dated 23d May la.st, rvi'cni; A. Ik-ii, 
No. 1 166, and accompaniments, 'forwarding for the opinion Of the judges a draft (i. (libcnic. .im.. 
of a proposed' Act for amending the law in respect to the limitation of . suits, ami ••"‘i' '- 
concerning the acquirement and extinction of rights by prescription in tlic terri- 
tories subject to the courts of the East India Company. ' 

2. In reply, the judges instruct me to state lliat tliey are of opinion the draft 
Act submitted is far preferable to that dated the 5th April iH/ji, and transmitted 
for their observations, with your letter of the 2<iili of that month, and they have 
no objection to offer to any of its provisions, with the exception of limitation of ♦ 

one year from the date of communication, prcscribccj in section 26, within which 
it is necessary complaint or information should lie lodged against thoNc liable, to 
enable a revenue officer to take cognizance of the same. Hereditary officers, 
such as patelU, coolcumies, and district zemindars, .sometimes guilty of great 
misconduct, as concealment or misappropriation of lapd revenue, and neglect of 
duty, &c., for which they are rendered liable by Uie Bomliay Regulations to the 
forfeiture of their wutt«n% or hereditary rights ; such offences ^it is believed aie 
not unfrcqaeotly brought to light after the expiration of a year^ and by the 
provisions of this section these offenders will in all such cases escape punuhiuont, 
and the penal provisions of sections 17 and 23 of Regulation XVJ. of 1827 will 
becooMi iiijurmusly imperative. 

300. F 3- 1 a™ 
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AM tor airtfiiding 3. I am likewise desired to observe, that the repeal of the existing law is not 
»);e Law regarding provided for in the draft Act. 

lilt* Hiiiitiitiiin of ‘ j Jjave, &C 

"" Bombay, Sudder Dewanny Adawlut, f signed) IV. H. Uarrisarit 

15 July 18412. Register. 


(True copy.) 

(signed) J. P. JVilloughbyf 
Secretary to Government. 


From the Honourable the Ctiief .lustice ofghe Supreme Court, Fort William, to 
6 Aug. 1842. the Honourable the Prcoidcnt of the Council of India in Council. 

Nil. 1 2. 

Ilonouriible Sirs, 

I HAVE the honour to lay before you some observations on the changes which 
the Law Comm is.s loners have recommended for adoption in the law of prescription 
and limitation of .suits, a.s it i.« now administered in the supreme courts of this 
pre.sidcncy, and at .Mudra.s. 

'I’ho enactiiifiit of a po.silive prescription, and the mere alteration of the periods 
of limitation of .suits, would in iny opinion disturb in so slight a degree the 
general conformity of the law as administered here to the law of England, that I 
think no objection arises to the recommendations of the Law Commi-ssioners on 
that ground. 

1 stiviuld have considered 1 2 years too .short a period for establishing a pre- 
bcriptive right, or for the liiiiitution of suits, had it not been so long in existence, 
apinueiitly without objection or inconvenience ; and the obvious advantages of the 
.same pefiAd prevailing within the local limits of the jurisdiction of the Supreme 
(’uurt which pit;vuils .without those limits, induce me to concur in the recommen- 
dation of iIk' LUw Commissioners to uliridge the period of limitation as to im- 
moveable [irojierly. 

The eoactment of a limitation in favour of the lieir, or devise of a fraudulent 
trustee, a[>pears to me to he objectionable. It might operate as an inducement to 
a trustee to violate; the trust repo.sed in.him, Rod on the ground of convenience, as 
well us «)f ju.stice, 1 think the claims of the defrauded c(;stui(|ufc' trusts most entitled 
to couNideration. 

It is nece.s.sary, in my opinion, to make a distinction as to the period of limita- 
tion Jipori a(;<|uisitiotKS by concealed frauds betw(‘t;n such actjuisitions of goods and 
chattel*, and .similar acquisitions of immoveable property. In both ca.se.s the 
parly defrauded may for a while be kept in igiioranre of the fraud ; but if the 
fraud Ix' cfimmitted with re.s|H;ct to niovcuhlcs, the defrauded [)er.«ou may, though 
ucquainttxl with the fraud, remain in Ignorance of tire actual pr>s.scssioa and 
locality of the goods. If he subsequently ,jliscovcr tlie possession of them, he 
may recover them, or tlteir value, from the possessor, unle.ss that person has 
acquiretl a title to thetn, which by the law as it now exists can rarely be, unless 
by a .sale in market overt. The limitation of the suit against such a party should 
date, as it appears to me, from the discovery of the possession, and not from the 
di.scovcry of the fraud, nor from the time of the possessor's acrpiisition. The 
rtitnedy of the defrauded ur deprived person against tltc actual wrongtloers might 
not b(; worth pursuing, and he might even be in ignorance of the [tersons. It is 
proper that he should Imve a right to pursue the go^s, but 1 should he glad to see 
it limited to the pursuit against persons not botdjule purchasers for valuable con- 
sid(:rutiou without notice. The law alreatly gives full protection to a purchaser 
bona fide for valuable consideration, and without notice in the case of a transfer of 
imntoveahle property. Tin; common law contemplateci that a similar purchaser of 
goods and chattels should .enjoy a like protfH^tion, but the limitatio^to a sale in 
market overt renders in umderu times this protection precarious and'larrow. 

f think the period of ^ix jears too short as a period of limitation in the case of 
specioltie.s, ami that tlie lifnitation in those cases should be the longest period of 
limitutiem, viz. 1 2 years. If it be tliought necessary to have a coafonuity of limita- 
tioniin the ca.8c of suits in respect of sftecialties upon simple contsacts, I should 
prefer an extension of tlie time in the latter case to 12 years to an abridgement of 
the time in the former case to six years. In tlie cases of a judgment <u a mort- 
gage deed, with a covenant for the payment of the mortga|ps money and interest, 
and of a common money bond, whether accompanied with a warrant of attorm^ 

to 
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'So. I. 


to confess jud|;n]ent cm’ otherwise, all of which arc in daily use as sccurititss ibr laiiending 

money, the repavment of which is not immediately contemplated, so short u i>criod the Law roguniing 
of limitation would be fouiul very inconvenienL lu the case of the mort^agt', tl»e ** ymitatum m 
lender might lose one of his remetlies, whilst no presumption whatever mose of 
the satisiaction of the debt, and if the niuitttaged pru|)erty provetl insufRcieut in 
value he would be remediless ; in the case of the jiulgnient, no presumption what- 
ever of any payment would iu fact arise ; and whilst it might be kept alive foi‘ the 
purpdses of execution, it would lie unavailable for the pm poses of suit ; and in 
the case of the common money bond, it would also lose much of its value as 
a security from the necessity of resorting within a few years for new security ■ 
to an embarrassed and perhaps fraudulent debtor. As the limitation would com- 
mence if die debtor were once wiihiivthe jurisdiction after the debt existed, and 
would continue to run notwithstanding his absence, there would be frtnpieutly no 
means whereby a creditor could obtain a fresh security or acknowledgmeut, and 
it might not be in his power to institute a suit so as to keep his claim alive aguiust 
his debtor. 


1 sec no sulheiunt reason for an exception from the general period of limitation 
in the case of suits for wages and hire, or iu that of suits for the recovery of sup- 
plies and acconnuodution furnished iu the expectation of prompt payment, and 
usually discharged uioiuldy or at siiorler periods. This provision is comprehen- 
sive enougii to embrace a great jjiuim her of ca.ses in which the limitation of otu 
year would be found too short. 

1 have, &c. 

• 

Supi'eme Court House, (signed) lAacrcnve Peal, ^ 

II July ib4'i. (Ihief Justice 


f • 

From the Hon. Sir./. P. Grant, Knt. Puisne .lodge, Fort AVilliam, to the Hon. 

the Vice-President of the ('ouneil of India in C^junt^il. b'giN. ( ‘'I'.s. 

,, ,, 

Ilimouniole Nins 13. 

I’m, judges received from the Legislative (louucil, some cunsiderahle liim: ago, 
the draft ot uu Act then depending in Council for amending the, law wifi» re.s|K;cl 
to the limitutiou oi .suits and summury proceedings, wdierehy it was meant to 
exiend to cases wiiliin the jurisdiction of Her Majesty's courts, to he determined 
according to the law.s of Kogiand. the Act J (jiil. 4, c. 71, for shorleuiug the 
time pi prescription iu certain ca.scs, and the Acts J & 4 fnil. 4, c. 47, and 
3 & 4 (ini. 4, c, 42, or parts thereof, accompanied by a lellev, dated ^ih April 
ib4i, desiring our opinion regarding the passing of that Act. 

I delivered to the then chief justice, Sir Edward Kyim, iu onler to its forming 
jiart of the answer from the judges Uicn projiused to be preptueil by the chit;l 
ju.slice and transmitted to the lAigislutive Council, my opinion tliut there was no 
objection to the extending these enoettnents in cusi>.s within the English law and 
under our jurisdiction, obst rving upon some parts of the draft Act, which in my 
opinion were not conforinahle to tlie EnglUli siatule, or rttjuired some ultciHtion to 
suit the circunisUiiices of India. . What the circumstaricfa^ were which induced lh(‘ 
chief justice to delay comniunicatiag to the Legislative CJouncil the opinions of the 
judges upon this proposed Act 1 am not aware, imt 1 believe no such letter wics 
drawn up. It is probable tltat he knew of its lieing in' contemplutiun to .snlxstitute 
a different Act for that then proposed. 

1 considered the ofiiniun desired by the Legislative Council upon tins occasion 
one which it was the duty of the judges, when so desired, to give, being in trutli 
nothing else than an opinion, which it is the hn.siuess of the judges judieiully to 
form and announce upon niauy existing Acts of iVliament, vix, whether, assuming, 
as they are. bomid to assume, that au Act ptessed ^y the Ilntisii ]..egisluture is 
a just hnd.|foluic Act, to operate in England, and it lormiug a part of Uie *Uw ot 
England at the time the Faiglish law was introduced within the new jurisdiction 
of the King's coofU in India, there is anything in t'uc| circumstances as regurth 
jpersona and tfiinga within the jurisdiction of the.'^e cuufts wiiich renders that law 
loapplicahle here, and thereby creates a presumption in law that the Legislatiin 
did not intend it to extend to this settlement ; so iu regard to fehc projectea Act. 

Soft extending to Uiis and the other jurisdictions ot Her Mojesty's supreme cuurt- 
tha. Acts 2 & 3 and 3 & 4 Gui, 4, ahuve-mentioned, we were, in my opinion, 
bound to assume that these eoactmcDts are just and politic generally m an arnend- 
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Act for amending tncnt of the laws of England, where those laws prevail, and ihe opinion demanded 
the I^w regarding of i,y legislative Council appeared to tne to be, whether there was anything 
Su 1 t» '”*****°” circumstances here which, if known to Parliament, would have induced 

‘ them to abstain from extending it to our jurisdiction, or the contrary. I was of 

opinion that there was no ground for presuming that Parliament, if its attention 
had been turned to India, would not have extended that Act to our jurisdiction ; 
and I considered it to be my duty to give this to the Legislative Council as my 
judicial opinion. 

J have now received, in common with the other judges, a printed draft of an Act 
concerning the acquirement and extinction of rights by prescription in the territories 
subject to the government of the East India Company without the local jurisdic* 
tion of Her Majesty's courts, &c., accompanied by a printed copy of a letter to the 
(iovcrnor-gcneral in Council from the members of the Law Commission, under 
dale 26th February 1842. The draft of the Act above mentioned appears to have 
beefi read in Council for the first time on the 21st March 1842. These papers are 
accompanied by u letter to tlic judges from the Govemor>geDeral in Council, stating 
that they will feel obliged by any observations or suggestions we may offer on the 
sulncct. * 

Tlie opinion which it is desired that 1 should give upon the present occasion. is 
of a very ditfeicnt description from that which was desired of me upon the last 
occasion. 


i’resuming that the questions which the Legislative Council desire to be answered 
by the judges are those suggested by tiie Law Commissioners, it appears that if is 
thougliA by those learned persons to be very desirable that the periods of limitation, 
or negative prescription, as they term it, should be the same both for causes subject 
to till! jurisdiction of Her Majesty’s courts, and for causes subject to tlie jurisdiction 
of the cocii'ts of the East India Company throughout the Uritish territories in India, 
especially in respect of the allowance to be made for disabilities ; that in actions in 
which Hindoos or Muhomedans are parlies, it is expedient to apply a definite and 
common loile in Her Ma jesty’s courts and those of the East India Company, and that 
the most fitting will he that witicii is to govern the like cases and the like parties 
in the courts of the East India Company ; and it appears that the learned Com- 
missioners propose to introduce periods of limitation, or, as they express them- 
selves, of negative prescription, extending as well to Brittslt subjects and others 
subject to the jurisdiction of Her Majesty’s courts, and to the territory within the 
limits of the presidencies, as to persons and territories beyond that jurisdiction, 
varying most muterially, and in a great variety of instances, from the periods 
known to the laws of England us tliey now stand, with amendments under the 
Acts of King Williuin 4, which appeared to Puriiamciit to be sufficient amend- 
ments of the laws of England in these respects, and with equally material varia- 
tions from the English laws so amended in the exceptions they propose for dis- 
abilities. 'I’hey express a hope that Her Majesty's judges will be disposed to 
concur with them ; and they say, that if after'consulting Her Majesty’s judges the 
Governor-general in Council shall be of opinion that it is advisable to make the 
provisions of the draft Act submitted applicable to Her Majesty’s courts, so far as 
they the Commissioners have recommended, they will be prepared to modify and 
extend the draft accordingly, or to frame a separate Act for that purpose, us may 
appear to be most convenient. 

The question, therefore, upon which my opinion is demanded is this : whether 
Act.s recently passed by i^arliament, upon the suggesdun and with the entire con- 
currence of the great law officers of the Crown, mature deliberation, are fit 
and proper laws to have been rendered part of the laws of England, or whether 
they are not imperfect and require alteration and amendment r I cannot diiak that 
it is yridiin the limits of my duty, us one of Her Majesty's judges in this colony, 
to give a judicial or public opinion upon this matter, still less can 1 think it within 
my duty so to pronounce an opinion that these Acts of Parliamentllh'e in any 
respect unfit and improper to form part of that law, or framed with so little Atten- 
tion to what is expedidht 9s ft> require material alterations and amendineiits. 

If 1 were inclined to entertain such opinion 1 should do so withgrf^'hentation 
end i^oubl, ns having no such confidence in my own knowledgeand ability as to put 
them' in the balaitcu against such authority, nor should I venture, if 1 occupied a 
legi^ative instead of a judicial station, to recommend in oppositioa to &at aulltority, 
the carrying the reforms introduced to a certain extent by Uiase laws further than 
Parliament has gone, because 1 might think that the principle upon which these 

« reforms 
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reforms are made might justify the so doing, for I have aJvmya considered it the 
highest mark of iegisktive wisdom rather to leave reforms m the law short of 
apparent perfection, than at once to deviate too widdy from what has been 
established in its practice for a great length of time. 

Bat npon matters which concern the policy of laws which have been made or are 
proposed to be made, I consider it not to be within my province to enter; jitnay, 
however, be permitted to say, that die laws which Her Majesty's court here is com- 
manded by its charter to administer, are the laws of England as administered by 
the Court of Queen’s Bench in England, in matters ol' common law ; and the 
equity administered by the High Court of Chancery there in matters of etiuity ; aud 
that it would, therefore, appear advisable when changes are introduced into the 
law or equity administered by tiiose 'courts in England, that the same changes 
should be introduced in the law or equity administered by Her Mtyesiy’s courts 
here, unless there be circumstances existing in this settlement which make auy of 
these changes inapplicable to the condition here of those of Her Majesty’s subjects 
wbo have come here believing thab they were to live under the law of England, 
and the jurisdiction of a court administering that lau'. 

An English merchant or tradesman coming out to such a setilment roust be 
supposed generally acquainted with the laws of England as tltey affect matters 
comiog within the ordinary scope of his transactions, and it must be attended 
with great inconvenience and einbarrassmcnt, aud risk of loss to him, to find 
the law passing under the name of the law of England as he left it behind 
him, and this more especially, if tlie diflercnce be in parts of the law which,, like 
those the learned Law Commissioners propose to deal with, govern tlie perotanence 
and security of all his rights, and all property of every description. 

These inconveniences must be increased by the additional difficulty imposed 
upon the lawyers who are to be consulted, and the judges who are to decide u{)OU 
the transactions affecting those rights, if these persons arc.to find on their arrival 
here that they have to make themselves acquainted with a new law concerning 
transactions and rights among fiersons living in other I’CspcctK under the law of 
England, differing from that law as it exists in England. The differences intro- 
duced in any particular matter may be so few and simple, Umt the actual amount 
of the dithculty supposed may in that particular matter be small, hut the principle 
appears to me to be the same, that the law of England is one system of law, the 
parts of which hang together ; not indeed a system framed upon speculative 
opinions regarding the principles whicii ought to govern the transactions of men, 
but a syatein which has grown up with those transactions and adjusted itself to 
their nature and extent ; and it must be believed that tlie great law officers of the 
Crown were well acquainted with that system and the practical operation of all its 
parts, engaged in tlie stirring bu.siues8 of the courts before wdiom actual trans- 
actions of every description are daily brought for discussion and adjudication ; 
and the members of the legislature, acting under the control of the opinions of the 
land-owners, merdllants, and tradesmen of England, will not introduce alterations 
in the law conflicting with tlie practical working of the system in any of its (>arts, 
or if any should fall upon occasion into such an error, that it will not bu corrected 
after no great lapse of time, under the influence of public opinion in matters in 
which all those influential classes of the .society have so deep an interest. Neither 
do I think that in the present state of (lublic opinion in England, there is uny 
reason to appr^end that reforms in the law will uot be curried far enough by Ear- 
Jiament; perhaps I may rather lean to the beliefithut men inclined to inmlurate 
chaise «nd gradual melioration are in danger of being impelled upon a coarse of 
supfMMed refonnation, further and more rapidly than tlieir judgments ap|>rove. It 
cannot, I think, be in any case advisable, in a settlement where the law of Kngiund 
is the law, to outstrip the Parliament of England in the reformation of I^giish 
law. * 

Iliere tl^a further consideration upon this matter which appears to me of great 
importance. Scarcely any law has ever been made, and, 1 believe, none embracing 
subjects of great esitent and detail, which has been fou^d hi practice so framed os 
that its terms have been ^ee from uncertainty in many £ircum^aaces to m^htch it bus 
bemt oecUBsary to apply u. To frame such a law, seems beyond the power of the 
homait mtallect, and it is only by the decisions of courts of justice that laws of 
any considerable extent in their operation ever acquire certainty. It is therefore of 
great impeataoce that the courts whose deciskmB ore to fix the interpictation, 
afaottkl bo those of the greatest learning and authority, and the most extensive 
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Act for amending acqtiaintaucc with the variety of cases to which in practice the law fails to be 
the Law regarding applied. The judges of Her Majesty’s courts in India, most properly consider the 
thi) LimitBtion of decisions of the Courts of Westminster Hall binding upon them; but if a law be 
passed in India affertiiig matters to be governed generally by the law of England, 
which diders materially from the law of England upon such matters, not only will 
the (^ucui)'s courts in India be left without the advantage of those guides in these 
matters, hut the means of preserving an uniforinity in the law will be thrown 
uway as regards the decisions of the ciueen’s courts in India, who having no guide 
of acknowledged paramount authority, must pronounce their decisions upon the 
probably varying opinions of their judges, till in tlie course of time the practice of 
each particular court shall be settled by what shall be considered a course of pre- 
cedents. 

1 1 is for the I^egislative Council to consider whether tins is a state of the law 
which is desirable in any matter, and whether there are not considerations which 
render it peculiarly undesirable upon so extensive and complicated a matter as the 
fixing the nature and icngtli of the possession, and of the abstinence from enforcing 
a right, and the precise circumstances in various cases affecting cither, which 
shall respocuv<% confer upon the possession of any of the various subjects of pro- 
|>crty, servitude, in hei itance, pledge, an exemption from any investigation of the 
title u {Kin w hich such possession was acquired, although demanded by one assert- 
ing u {iropriclary right, or shall exclude from the assertion of each particular variety 
of the multifarious rights arising from the relations and dealings of mankind, every 
person dainiing such right, although he should be otherwise indisputably entitled. 
My dutj' is conlir^d to the stating to the Legislative Council the inconveniences 
w hicli, in iny opinion, would attend such a state of the law in the practice of the 
■ court in which “r have* the honour to sit, and I humbly think that these incon- 
veniences, 'resulting from the law ap{)licable to English cases here, being different 
from the law of England, ought not to be incurred unless under the {tressure 
of some strong 'neetjasity, arising from a difference in the circumstances wiiich 
Englishmen are jiluccd in here and in England. 

Th(j vicinity of the territory more immediately under the jurisdiction of Her 
Maj(!sty’s Supreme Court, to territory subject to a different jurisdiction and to dif- 
ferent rules lor tlic decision of its courts, does not ajipear to me to constitute any 
such necessity, or even any motive for incurring these inconveniences, neither am I 
acquaititecl with any other circmnblanco which does so ; but I think there arc two 
classes of cases in which it would he convenient, unless the suggestion 1 am about 
to offer lie ado{)ted, in the last of them, that the law of {irescription in our court 
should he the same witli that of tlie mofussil, urnl in wiiich the inoonvenicnee I 
have last mentioned vvould not arise, nor would the other objections ap{>ly to them : 
1 mean in rights concerning inunovcablc property in the mofussil, in w'homsoever 
vested, and iu the {prosecution of all rights where Mahonicdftns or Hindoos shall 
be the {larlies ; unless it .shall be thought more advisable to extend to these classes 
within cHir jurisdiction tin; English law, a.s regards pn‘scri{itio«t and limitation of 
suits and actions, as it now .‘-tands under the above-mentioned statute of (iul. 4, 
in {dure ol’ the Himioo and Mussulman law# of {irescription. 

'I'lieir own laws are {irescrvcd to these classes in suits and actions in Her 
Majesty's courts, in cases of iniieritnncc and contract and dealing with one another. 
There is little if any difference in matters of contract and dealing between tiieir 
laws and the law of England, except in regard to {irescription and the limitation 
of action.s, which must in alf countries be matter of {lositive institution by the 
muniei{nd law. It buml)ly ap{)ears to me that it would be attended with great 
convenience to the administration of justice in Her Majesty’s couits if this distinc- 
tion in matters of contract and dealing between the laws aflecting these two 
clusatpi, and other closses of {lersons subject to their jurisdiction in the manner I 
httvr; mentioned were removal. 

All questions regarding immoveable profieriy are, according to the general prin- 
ciple of law’, everywhere decided by the laws of the country where tbc*f«roperty 
is situated, and 1 see no^ reason why the case of British subjects^ -att . they are 
designated, bin ing, or pretending to have, rights concerning imoiovealm proper^ 
in the {irovincos of India, should be subject to a different rule. 

1 do not observe that it is desired of me to express any opinion upon the policy 
of the law pro{iosed to be introduced into the mofussil, ncNT indeed db'l think I 
could lio so witliout impropriety ; and having stated the grounds u(K}n which 1 
am humbly of opinion that no kw' differing from the Acts of Parliament can be 

introduced 
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introduced witbiu the jurisdicdoo of her Majesty's courts uritltoot iucoaveuieucc, 
it i$ unnecessary that 1 should <^er an o^nkm u||^ any of Uie enactmeiMts ^ the 
iaw propos^ by the learned Coaiiuissioncrs^ I have ooly to reqpieat that 
abstaioiog &om so duiog may not be construed to infer an assent to its policy in 
all its parts. 

' I have, &C. 

Supreme Court House, (signed) J* P. GrinH> 

II July 51842. , 


From the Hon. Sir M. tSeton, K.nt. Puisne Judge, Fort WiUtatti, to tlte 
Hon. die President of the Council td India in Council. 

Honourable Sirs, 

As a general principle, I think theft where any alteration is intended to be 
introduced in the law admin&tered by the Supreme Court, in consequence of n 
similar alteration in the law of England, it is advisable that it should be effected 
by extending the Act of Parliament by which the iteration i|), made to this 
country, either simply, or with such modifications as ro^ be required, rather than 
by rc-cnactiag it here in an altered shape. By this means, the benefit of the 
decisions at home upon the construction of it will be obtained, and tiie uniformity 
of the law administered in the Supreme Court and the coui*ts in England preserved. 
But, on the other hand, I think that the uniformity between the practice of the 
Supreme Court and the courts of the East India Company, particularly in a mktter 
of such general importance as that of limitation, is equally desirable j undTas both 
are not to be attained, ought in this instance to be preferred. ^ 

I concur, therefore, witli the Commissioners in thinking that the ^periods of 
limitation and allowance for disabilities should be the same in both courts ; and 
in order to give full effect to this principle, should sugge.st ^bat the period of the 
minority of Hindoos should be made the same in the Sufi^iic Court as in the 
Comimny's eourt.s. It lias already lieen done in the ease of Mahomedans, and 
Avas long ago recommended by Sir E. East. {Sec Ids MimiU', lleport of H. of L. 
i8jo, page 1 38, an abstract of which is subjoined.) 1 concur in all the observa- 
tions of the chief justice. 

Su)>renie Court House, 1 have, Ikc. 

ij July 1842. (signed) JU. IV. Seton. 


Exthact uefeurei) to. 

** A Hindoo minor attains his full age, and the entire possession of his jiro- 
perty, at 16. It is easy to believe, and the fact .is notorious, that at thi.s early age 
the possession of wealth, within hi.s immediate power of disposal, attracts about 
him a swarm of necessitous and greedy dependents and profligate associates, bent 
upon the spoliation anti waste of his substance. The government long ago 
became conscious of this evil j a^id have, I believe, in part rectified it, by a llcgu- 
lation extending the period of minority to t8 in the inofussil, but in Culouttu the 
old rule remains in force. This always appeared to me a grievous defect.” 

From the fiononrable the Judges of the Supreme Coui^ at Madras, to the 
Honourable W. W.Bird, President of the Council of India, Fort William, dated 
Madras, the 4th June 1842. 

Honourable Sir, ^ % 

We have the honour to acknowledge the receipt of your letter of the 21 si March 
last, accom|)auied by a Report of the Law Commissioners on the properaed Act 
for amending the law with respect to liuiitatiem of sijits, together whh an Act 
c<mcemiii|['tne acquirement and extinction of rights by prescription, and for the 
limitation of sorts. 

There are only two provisions in the proposed Act, as to the |(rropriety of which 
we are disposed to entertsln any doubm. 

1. The first is the Umhatkm in respect of suits for the recovery of legacies. 
The Law Conunissioners have fixed a more extended period in this case titan in 
otberti, because legatees may often remain in ignorance of the bequests made to 
300. T 4 them. 
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No. 1, ... . 

Act for aincnditig them. We cannot concur with them in thinking that this is a sufficient reason 

tiic l^w regarding foj establishing a limitation of 12 years rather than one of a shorter period. The 

Suite ® Ume at which it is most probable that a legatee will become acquainted with a 

’ bequest made in his favour, is the time when ne first bears of the testators decease, 

or shortly afterwards. If he does not. then hear of bis legacy, the probability of 
his being informed of it in any succeeding year» is not an increasing, but in general 
a diminishing probability* u is only in cases where the legatee is out of the 

country, or where the place of bis abode is unknown, that length of time affords 

a greater chance of the information being communicated to him, and for this 
purpose 1 2 years must .surely be deemed a period of unnecessary length. 

We are disjmsed to think that the limitation in respect to suits for legacies, 
instead of commencing at the time when the right of action accrues, should rather 
Jiave reference to the legatee's receiving notice of the bequest. It will then become 
in some measure the interest of the executor to convey such information. If he 
can withhold it (and the Commissioners ''''Very jusUy remark, that executors arc 
under no obligation to seek legatees out) and can afterwards take advantage of his 
emission by pleading the Act of Limitations, it may tlien bappan that an executor 
who has kept a yearly acSount in bis books of an unpaid legacy, and of the interest 
due upon it, will be able, as soon as ^he twelfth year is completed, to close the 
account ami put the proceeds of it into his own pocket ; as the Act is now framed, 
nothing short of proving a fraudulent concealment on the part of tlie executor will 
enable a legatee to prevent this defence being successfully pleaded. 

think it will be .best to provide against the occurrence of cases of this 
description by giving executors an inducement to apprize legatees of tlie benefits 
to which they entitled ; and we therefore venture to suggest that instead nf the 
• limitation now 'proposed in rcs|)ect of suits for legacie.s, nil such suits should be 
instituted within years from tlie time the plaintiff had notice tliat a present 

right to receive such legacy had accrued to him ; we leave the number of years in 
blank, because We a|| not able to make any positive recommendation as to the 
period which ought to be establLshcd. But wc are inclined to think that six years 
would be sufficienk fur this purpose. 

2. We have some doubts as to the expediency of the enactment, in section 8 of 
the proposed Act, in favour of a party succeeding by inheritance or devise. Upon 
principle, we think he ought nut to be pat in a better situation than the ancestor 
or testator under whom he claims. Tlie proviso in the latter part of this section, 
and which is necessarily imported into it in consequence of the effect thus given to 
the Act of succession, is one which appears to us likely to give rise to a great deal 
of litigation.; and this affords, in our judgment, an additional reason for omitting 
altogether the clause which gives so great an advantage to an heir or devisee. 

IV c beg, in conclusion, to observe, that we think it highly desirable that .the 
periods of limitation, and also the rules regarding disablities, should be the same 
within tlic Jurisdiction of Her Majesty's courts as within that of the courts of the 
East India Company. 

We have, &c. 

(signed) Edward J. Gambier. 

John fV. Norton. 


l.i-^is. (;oiis. 
5 Angina 8411. 
No. if). 


Lc is. Dep. 


From V. J. HalUdai/, Esq. Officiating Secretary to the Government of India, to 
,/. C. C. SulherJand, Esq. Secretary Indian Law Commission. 

Sir, 

With reference to the report, dated the 26th February 1842, submitted by the 
Law Commissioners on the proposed Act for amending the law with respect to the 
limitation of suits, I um directed by the Honourable the President in Council to 
transmit to you, tor their information, copies of opinions submitted by the follow* 
ing nnthoritics, viz.: Chief Justice, Supreme Court, Calcutta, date^.ll July.; 
Sir J. P. (irunt, dated j 1 *July ; Sir U. W. Setoii, dated ti, Ju^ Judges 
Supreme Court at Madras,* dated 4 June; Judges Sudder Adawlut ^Bombay, 
in their registrar’s letter, dated 15 July 1842; Judges Sudder Dewonny Adawlat 
of Calcutta, in tlTeir registrar’s letter, aate^ 17 June 1842. v ,, , , , 

I have, &C. * 

Council Chamber, (signed) F. J, 

5 August 1842. Officiating Secretary . Government of India. 
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From C. R. Pnmep, Esq. Ofticititing Aidvocate-general, to /*. J.^tdlidaif, Esq. 
Oftciating Secretary to the Governineot of India, dated lo October 1842. 

Sir, 

I HAVE the honour to return herewith my reply to the reference made to me by 
yours, under date the 21st March last, transmitting the report and draft Act of the 
Law Commissioners relative to the'timitation of suits.* 

Ihe numerous references made from the different offices of government during 
the period of my officiating as Advocate>general, will, I hope, be a sufficient 
excuse for the delay that hasJntervened between the reference and this my reply. 

I have, &c. 

, (signed) C. R. Prim^, 

» Officiating Advocate*general. 


No. 1. 


i XiC»U. Conn.* 

' ,11 lVo\. J 84 a. 
No. 13. 


I 

I 

i 


In calling for my opinion on this report and draft Act of the Law Commission, 

1 presume that the government meant my attention to be drawn principally to the 
concluding passages of the re^rt, wherein is suggested HiO propriety of extending 
the fMToposed innovations to Her Majestyt’s courts, and to phiperty within their 
local jurisdiction, that being a matter on which I might be supposed to be better 
able to give an opinion than upon their application to the rest of the Company's 
territory, and to property and persons subject to the Company’s courts^ To tnat 
recomnicndation, therefore, I shall in great measure confine the remarks that Occur 
to me on the matters of the report and draft Act in question. * . 

I'het the uniformity of the law on this, and all other pointg throughout the 
Company's territories, and its general applicability to the inhabitants of ail classes, ' 
is a most desirable object, no one adll d«ov ; the only subject of doubt the best 
inode of attaining that desirable end ; w’bether by assimilating or approximating 
the law of these tcrritorie.s to the law prevalent in the )>arainount state, and its 
other dependencies, or by establishing for them, and within them, a general law 
distinct and different from tiiut of the paramount state, and subjecting all cla8.se.H 
alike to its provisions. The Law Coinmis.sion has recommended the latter 
course, which is obviously but one step towards uniformity; for it will not be 
disputed, that uniformity of jaw throughout this {lortion only of the empire i,s a 
secondary benefit to uniformity throughout the empire at large ; and that, until the 
latter shall be despaired of, the former is not the true object to be aimed at. It is 
to be presumed, that the Law Commission thought it hoiiclcss to aim at the raori? 
extensive benefit, and therefore contented themselves with the more limited one. 

1 think they have despaired without cause, and that there w'uuld be even less of 
difficulty in the introduction of the English rules of legal limitation and prescription 
in toio, than in the establishment of the rules propo.scd in this report and draft now 
before me. Not that 1 would hold up the English rules as the wisest of till rules; 
but that whatever objections lliey may be liable to. arc greatly overbalanced by 
the great and obvious benefits of general uniformity ; and f confess it seems lo me 
that general uniformity in this particular with the rest of the empire inuy be 
obtained, not only without inju.4tice or inconvenience, but with more case and 
advantage to all parties concerned, than the local uniformity aimed at by tiu' 
report and draft oT^^be Low Commission. If so, there can be no question as to 
the propriety of preferring the former to the latter, and thus avoiding tlie anomaly 
of isolating the Indian temtories of Great Uriiain in Uiis important point of juris- 
prudence, and that, too, while avowedly aiming at uniformity. I will briefly .state 
tiic reasons that have brought me to this conviction. 

The remark of the Law Commission on the English period of ILmitafioii for 
real property, ‘*i!tat it docs not appear to be recommended by peculiar fitops to 
the state of such property in India,” re scaroely correct, for tiic reasons iMjreaftef 
given, but might have been applied with greater justif^ to the perioa of . 1 i 
years ado^d by the Oomniission froni the Regulations of Bengal and Maiiras, n.s 
the perioi(i|of limitation for property of the. .same de.scripliun throughout Britt, sli 
India. When first introduced by Regulation, and ajiplied equally to real and 
penKmal property, it was great innovation upon the law of the in^rity (Hindoo), 
which ba4 fixed 20 yeara^for realty and lu years fur personalty ; .so that, while 
the period of the former was atwidged, that for the latter was prolonged. . In 
Bombay, as noticed in tbe report, the new period of 12 years was found much 
too short, and so late as iSos was ^tended to 30 years. Thus, it is not even i.ow' 
300; G , the 
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An for amending the general rule for the Company 6 tcrtitories; and as to personalty, the Law 
tJie Law re^rding] Commissioners’ recommendation of the shorter period of six years only has con- 
ihe Limitutioii o( demncd it a.s inexpedient. Their recommendation, therefore, would introduce 
into all three presidencies a great innovation as to one of the two grand divisions of 
property, and into one of them (Bombay) as tp personalty also. 

It u{)pcar8 to roe worthy of serious considelhtion, whether, on the eve of such 
extensive innovation, it vrould not be better to adopt at once the English perio<l of 
■JO years for realty, as well as that of six years for personalty, and thereby at once to 
assimilate the law on this head throughout this portionij^of the empire, with that pre- 
valent in the paramount state, and generally throughout the colonial possessions of 
(ircat Britain. ITie following reasons may l)e atated for adopting this course, in pre- 
ference to that suggested by the Law Commission ; to me they ai»pear quite 
convincing. ♦ 

1st. By no other expedient will general uniformity on this point he attained ; for 
it is not to be supposed that the Legislature of Gif at Britain, or of any of its 
colonies, Mill look to that of India for a model. The parainonnt legislature will 
alone Ik; regarded ; and, though the periods and rules of limitation it has laid 
down may not be the best that could have been chosen, they are certainly not 
inferior in respect of convenience or of equity to those of the Regulation Law of 
India, so far as realty is concerned, and arc admitted to be preferable in respect 
of personalty, by the recommendation of the Law Commission ftself. 

jd. There may be inexpediency in extending the period of legallimitaiion; there 
can be no injustice, for it is only allowing a man longer time to claim his own. 
In shortening tlie period there often is great injustice, for it deprives parties of 
^ rights without ijofice, as in the case of absentees, who may reckon on the continu- 
ance of thf! law existing at the time of their departure ; or in the case; of infant 
heirs amf legatees, whose ancestors or testators may have done so. None could 
with reason cumnlain 5 f the extension from i J to 20 years, as to realty ; many 
might have just cause to complain of the reduction of limitation, as to personalt}'^, 
from twelve to six years, and even to shorter periotla in nome particular matters. 

.'jd. The ()eriod^f 20 years as to realty is that expressly prescribed by Hindoo 
law, and still regarded with reverence by the great majority of the population. To 
the Mahoiuedan it is a matter of indifference, for Mahomedan law appears to admit 
of no period of limitation to claims. Thus the English period is |K.'cnliarly fitted 
to a community of Hindoos. 

4th. The term of 2o years exceeds the full period of one minority, whether of a 
Hindoo (ifi years) or of a Mahomedan (17 for females, tS for mules). This is a 
point that slnudd aluuys he looked to, fin' otherwise, the extra time allowed for 
claims after attaining majority hecomes unequal, ami may be even cut tlou n to 
nothing. It i.s true that it lia.s been disregarded in the Englisli period of 20 yettris, 
hut that has been justly regarded as a Idemish, and many have thought and think, 
us 1 do, that 20 years i.s loo short a period. Having heen once adopted, liowever, 
it is better to adliereto il for tlie .sake of uniformity, tliough beyond all <ioubt it 
makes a lunger ulioaance of time for claim neecs.sary, after the legal disability of 
infaiiev has cen.scil. 

r,th. It is diflicult to a.ssign any reason why limitation as to realty should be 
stricter in India than in Europe. Habits of procrastination uij^ more general and 
invcriiU; in the East than in the West; communications far les.s frequent, often 
wholly cut off, ami the range of territory to which the proposed local rule of limi- 
tation is to a[)ply is infinitely greater than all the British isles together. The Law 
C’uinuiission itself has admitted the iiece.ssity of extending the period of limitation 
in tile case of mortgage or deposit, to no }cs.s tlmn five times the ordinary periods, 
although suits by the mortgagee, &c. for recovery of money .are somewhat inconsis- 
tently limited to six years ; bj which urrangemout the credinor will be compelled to 
retain fa) his hands a racJcemahle, and, tiiereforc, often an unsaleable property, for 
24 years, if persSonaIty,^nd 48 years,, if realty. 

For the above reasons, I lake the liberty of sugge.sting, that instead||f applying 
tlie innovation recommended by the Iaw (Commissioners to propeirty within the 
juri.sdiction ot Her Majesty’s courts, the rules of limitation prevailing in England 
should bo adopted in regard to real as well as p.ersonal prope^, and thus an im- 
portant step be made towards general uniformity of the laws (ffwe at large, 

at lhe ex|»bhsc of innovations, certainly not more violent, and, as it seems trfrac, 
more just and equitaMc than those suggested by the report and draft Act sub- 
niiitcd to me. 


.Should 
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Should tiic governnieat concur in this view of tho matter, -Ml will follow almost Act for ameuding; 
of course that such deviations from the foglish roles and exceptions as have been Law «^ai4inj 
suggested by the Law Commission must, for the most part, be abandoned, else * 

the object of uniformity would hardly be attained. Fortunately few, if any, of 
those deviations are bf suflictcnt importance to cause an^ hesitation, and some do 
not appear to me to be improvcmenii ; for instw\ce, tlte distlocttott between positive 
and negative prescription seems to me to be little better than a verbal distinction. 

A title founded on mere adverse possession will always, in the eatimation of man- 
kind, be a mere negative title, i. c. ba.sed on tl\e inability of the ri^tful claimant 
to recover his own by legal process, and therefore very different from a title that 
can l>e traced to a legal origin. The disallowance of coverture is a disability 
exempting from limitation, and woulB, in the case of Christian females (or any but 
Hindoo and Mahomedaii), be a positive denial Of justice, so long as the law shall 
leave them under incapacity to sue : it is not now a ground of disability or 
exemption in Mahomedan or*Hindo(» females, who may hold property indepen- 
dent of their husbands, and Sue and Ik; sued alone. Again, the exemption con- 
tained in sections 19 and 24 of the draft Act seems hardly nurranted by principle.s 
of justice. A claitnuni who prefers his claim to an incompetent tribunal is surely 
not more deserving tliaii one that jirefers it defectively to a competent one and 
fails to recover. Nor, for my part, can Fsce tho policy of putting on the same 
footing of limiralioo claims founded on deeds of mortgage, bonds, and other formal 
instruineiit.', know n a.s specialties in English law, and those founded upon mere 
verbal tran.saction.s. In ihc one cla-MS there is a dtunnnentary aiul lasting evidence, 
in tljc otlicr not •, aiul one of the chief motives, or ratlier excuses for Ipgi.slative 
interference in the way of limitation, which is at best one act of injustice in nine 
ca.ses out of Un, is to afford relief from the loss of evidence otv ibt uncertainly., 

Such specialty st‘curitic.s arc indeed, for the mo.st part, unknown to a <grcat pro- 
portion of the Company's subjects; but tho.'ic who resort jo them usually <lo so 
from a wish to secure to themselves the legal advantages iocidentHo them, amongst 
whiBli permanency is tlie principal. One more point only I will remark upon, 
and that is the provision contained in section 28 of the d|iift Act, abolishing 
all limitation whatever in respect of public property or rights, or suits for 
recovery of revenue, Or for any public clninr whatever. It has been tin; boast of 
recent English legislation, that on the matter of Hmitation it has Inboured to pul 
limits to the claims of the Crown ; it is strange to find a contrary course taken for 
the advantage of a dclcgate*(i authority. 

1 liaye not lliougiii it necessary to go through the proposed deviations from the 
existing English rules of limitation, item by item. It upitctirs sullicient lo note, 
some of ihe most prominent, by way of exemplifying how little is to he gaincil 
by the proposed departure from uniformity in the details. Having stated above niy 
reasons for questioning the jxdicy, and even justice of aclopUng in the gross an 
independent plan and .scale of limitation for Ilriti.sh India, J have only to euucludc 
with the hope that, whenever extend vc alterations in the law of limitation shall he 
resolved upon, tl)e opportunity may not he lost of approximating, in this important 
particular, the institutions of thi.s part of the empire to those of tlie paramount 
.state, and of all its British dependencicR. The more the mutter is examined the 
easier it will appear to effect thi.s change ; which, in fact, wouUl he neillu;r violeni 
in degree, nor repugnant lo the principles, or even prejudices, of any important 
class of the population. 

(signed) C. R. Prhisijj, 

10 October 1842. Officiating Advocate-(«cncral. 


(No. 86.) 


From P •/. Hallidty, Esq. Officiating Secretary *10 Government of Jlttdia, lo 
J. C. C. Hhthcrland, Tjsq. Secretary to the Indian Law Commisston. 

Sir, 

1 AM erected by the Honourable the President* iij'Oanicil, lo transmit to you 
for submissffon to the Law Commissioners, in continuation of my letter No. 82, 
dated the 2Sth ultimo, the accompanying copies of a letter and opinion suhinitted 
**r report and draft of'Act relative to tin; 


limitatim of suits* 

^C ouncil C hamber, 
li' Nbvenab^ i 84 ' 2 . 


I have, &c. 

(signed) F. J. ilallidnv, 

Officiating Secreti'rv torCovernment of.. India. 


]1 Ntn. ’ 
No. I 


0^ 
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ABOLISHING THE RECORDER'S f OURT IN THE STRAITS. 


No. 2. 

Abolihhing ihc 
Kecorckr’h Court 
in the .Straits. 


(No. r>o.) 

Extract from the Proceedings of the Right honourable tl.e Governor* general 
of India in Council in the General Dcparttnent, under date the 8th June 1836. 


Lt'giii. Cuds. 
88 Jan. 1838. 
No. I. 


Ouior. 


Rkad again the under* mentioned Papers: 

Public General Letter, No. 66 of 1831, from the Honourable Court of Directors, 
dated the 27th of July, relative to the Charter for the^ Administration of Justice at 
Prince of Wales’ Island, Singapore, and Malacca, and the powers of the resident 
and deputy resident. 

Letter from the Secretary to the Governor-general, dated the 21 si December 
1831. 

Letter to the Advocate-general, dated the 10th January 18^2. 

Letter from the .Advocate-general, dated the 9th February '1832. 

Letter to the Resident at Singapore, dated the J4th February 1832. 

Public General Letter, No. 61 of 1832, dated the 8th August, conveying instruc- 
tions respecting the Recorder*.s Court expenses. 

Letter to the Governor ol' Prince of Wales’ Island, .Singapore, and Malacca, 
'dated the i5tli January 

Read a letter from the Acting (Governor of Prince of Wales' l.sland, Singapore, 
and Malacca, tlated Ihc 22d December 1834, nith statements e.vhihiting the 
receipts and dishursements attendant on his Majesty’s Court of Judicature iil thc 
Straits, during the years i832-*-33 and 1833-34. 

Read a letter from the Governor of Prince of Wule.s’ Island, .Singapore, and 
Malacca, dated the 28th July 1835, with the original papers addressed to him by 
Sir Benjamin Malkin on the close of his official connexion with the Strail.s govern- 
ment, which he conceives likely to prove useful to the legislative authoritie.s in the 
])re[>arulioii of new Regulations, and in framing a new charter of justice for the 
bcttlemcnts. 

Read a letter from the Secretary to the Government of Bengal to the .Secretary 
to tlic Govermiicut of India, dated the 2J September 1833, submitting the above- 
mentioned papers for the consideration of the legislative authorities. 

Grdercd, That tlie above-mentioned papers be transferred to the Legislative 
ncj>iirtm(Mit of the government of India, in which various (juestions referring to 
his Majesty's courts at the diflerent presidencies are now under consideration. 

(True c.xtract.) 

(signed) //. T. Priitsejp, 

Secretary to Government. 


Pi'Btic Department, No. 66 of 1831. ^ 

Our Govcrnor-generj\l in Council at Fort William in Bengal. 


Lf'pis. Cobs, 
Jan, 

Nil 2. 
EncUisiirc. 


}\\n\. 4, seal to ihe 
.Advocalf-gciu’ral 
CIV the lotli juii, 

183*2. 


Para. 1. In our despatch, dated the 23*1 of February last, we intimated an 
iiitention of obtaining a ueiv charter for the administration of justice at Prince of 
M'ules’ Island, Singapore, and Malacca, and you were at the same time apprised 
that Mr. Fullerton was “ mistaken in supposiitg that the alteration in the govern- 
ment could cause the present charter to become inoperative,” 

2. Wc have now to acquaint you ihat, upon further consideration, it has been 
deemed expedient to cuntinhc the old charter for the present; and in order that 
all doubt may be rentoved regarding the powers, under that charter,. 91 the resident 
and deputy resident?, we have determined andberebydccWeth^^hthepuniQse 
cdjujministmangkgtkouijdgrl^^ inlP^ reSi^HflSW' W 

resident atoWfSpore lor tne iiim being shall stand, appointed 
and designated governor or president of the united settlements of Piinoe^' Wales’ 

' ‘Island, 
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Island, Singapore, aad ; and littt Abe ficst iM?.^istaot to the said residen t AbolWiing tbe 

ai Singapore s^a s.'SnSrBliPlhe first ^issiscant iur the Ume oiing to the resiaent 


uIsTSS! 

la^ aod, reside nt cooncillor ai_StQKa . 

^ restdento at l*rince ot ./ales’ Island and Malacca^lor tfie time 
being shall stand, appointed end dNignated as resident councillors at those places 
respectively. ■ *' ' ■ ■■ 

Wc are, &c. 


at Singapore 
and thaT 
and ^e deputy 
If Stan 



(signed) Roba't Campbell, 

J. Z.. iMskington. 


John G. Jiavenshaw. 

John Jjoeh. 


John Morris. 

C. Mills. 


II. Shank. 

Wm. Yomg. 

- 

Geo. LyaU. 

fFm. Stanley CUirkr. 

London, 

John Forbts. 

J. ThomkUl. 

July 1831. 

» G. Jtaickes. 

J. Petty Miupratt. 


(No. 1.) 

From //. T. Prhis^, Esq. Secretary to the (iovcrnor-general, to G, A, Bushl>^, 

Es<j. Officiating Secretary to Government, I’ort William. 

Sir, ^ 

I AM directed to* acknowledge the receipt of your letter, No. 7G4, dated the General E^ipait- 
tith instant,* forwarding a public general letter, No. 6(> of 1831, from the "Honour- 
able the Court of Directors, and in reply, to state his Lordship's opinion that tlie * l 
orders contained in that despatch should be communicated imm^iately to the * 
resident at Singapore, and to the other officers concerned, and he otherwise pro- 
mulgated for general inforuiatiun. * 

2. The Governor-general further conceives that it will he proper to take the 
opinion of the law officers of this government os to the cuur.se of proceeding to be 
iulopled by the loarl officers of the Eastern settlements under llie new appoint- 
ments conferred upon them by the Ilonouruhlc Court, in order to provide for ll»e 
adiuiniitration of justice therein under the existing charter. 

Cuuip Pntundec, 1 have, &c. 

u I December 1831. (signed) JJ. 7 \ J‘roiMp, 

' Strretary to the Governor-general. 


From G. A. BuAiby, Esq. Secretary Jo tbe Government of India, to tlie 

Advocate-Qeuerul. 


Sir, i . ■ . , . 

1 AM directed by the Honourable the Vjice-president in C’ouneil to transmit for 
your information tlie accompanying oxtraefr from a despatch in the Public De|>art- 
ment from the Honourable the Court of Directors, bearing date the 27tli of July 
last, and to reque.sl that you will at as earl|^ a period as possible advise this goveru- 
meut as to the courec of proceeding to be adopted by the local officers of the 
Eastern settlements under the appointment^ conferred upon them by the Honourable 
Court, in order to provide for tiie administration of justice therein according to the 
existing charter. j 

I have, &c. • 

Fort William, (signed) G. A. Bushlty, * 

10 January 1832. Secretary to Government. 


From John Pearton, Esq. Advocate-General, to G. A. Bushby, Esq. .Secretary to 
* the Government. 

Sir, • : 

f HAVE the honour to- acknowledge the receipt of your letter and enclosure rela- 
tive to tbe administtiatioh of justice in the Eastern settlements. 

1 J a c^ei |:e jJa i^t ULCOPiixtent tolbe Court of Directors to Ktnit or lessen the 
power orflle ^veroor or pr^jraj^ih blliei^ f e^peqibi, without uffecUngJiis judicial 
fdncllbni under) the ebairter I witlrald ^ply the same renlSifk*'lS" tlie 

ihthe tettiSr of the Court of Directors. Upon a tuppossion, 
JOO. 03 ^ , then. 
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Aiiolishiog tht 
!{ccorder’« C''uri' 
iti tln' Mrait*. 


tbcD, that thfc different p laces, Prince ofjW ales' Island Malacca, end Singapore. 
8?c*Ti!5(1cr tKc~ saBie'“fiovernor, and {Kflryhe govdfWWBrifwhutSWlf^^ 
powers) is administered b y the persons now termed govern or aiiy resident coutr- 
hlT^yr--Tynri 1 ifrr^g 5 ^^^ tit ' jW thege eirgumsta nces, see 
Charter of JusticfC page 8 .) I tbiok t!iatH!l>e court“oF' judicature nmy resuine^its 
office and act in tlie same manner as after Uie recall of the recorder, and before 
tht cirangc * to the departure of Mr. Fullerton. 

I pre.suriie, however, they will u.sually retain in other matins the same ftHes-alwy 
are authorized to assume in the court of jastice. Without attaching any undue 
importance to names, a contrary practice would, it is probable, lead to disputes 
and difficuUios, I need not add, tlmt as it^is the law of England wiiich is to be 
admini.stercd by the court, it is of importance, in the absence of a professional • 
judge, to proceed with great caution in all cases of importance. 

4 1 have, &c. 

Fort William, (signed)^ John Pearson, 

9 February 1832. ' Advocate-general. 

X- 


From O'. A. Jimhbj/, Esrp Secretary to Government, to /f. Ihbelson, Esq. 

Resident at Singapore, dated the 4th February 1 832. ' 

Sir, _ _ 

1am directed f>y tlic llonourahlc the Vice-president in Council to transmit for 
your information the accompanying copy of a public general letter, dated the 2 7th 
of.Iuly i 831, from the Honourable the Court of Directors, intimating that it lias 
been rlceined expedient to continue for tlio prc,scnt the Charter of 1826, for the 
administfation of justice at Prince of Wnlijs’ Island, Singapore, and Malacca, and 
for the pui po.se of admini.slcriug ju-stice under the same, aj>pointing the resident ^ 
at iSingapore for the time bmng governor or resident of the united settlement 
ofi’rincc ol' Wales’ Island, Singapore, and Malacca, and the first assistant for 
ifu; lime lu'ing to tlie resident at .Singapore, councillor at Singapore, and the 
deputy resident at Prince of Wule-s’ Island and Malacca for the time being, 
resident c<»uncillor.s at tliose places respectively. 

• 2 . You arc requeslod to communicate those appointments to the several officers 
concerneil, and otherwise to promulgate them for general infornmlion throughout 
the settlements in tlie Straits. 

3. The Advocatc-gcncval having been con.snhed as to the course of proceeding 
to bo adopted liy the local officers for currying into effect the objeet'; of their 
new appointments, I am directed to transmit a copy of Mr. Pearson’s letter upon 
the suhjce.l, dated the (jtli instant, for your information and guidance. 

1 have, fltc. 

(signed) (r. A. Bushbi/, 

Secrctury to (ios^fimjent. 


Pi r.i n DfcPAUTMENT, No. 61 of 1832. 

Oiir Covcnior-goucral in (aiuncil at fort William in Bengal. 

Para. i. Urov the ocension of a new appointment to the office of ret:order of 
Priuc^ of ales' l.sland, Singapore, and Malacca, wc think, it expedient to issue 
specilie instructions with respect to his circuit expenses, being very desirous of 
avoiding tlie recurrence of the tnisehievou.s di>cussions which took place between 
the lat<’ recorder anil the loeul govcnmient. 

2 . \\v desire iliat tliC e.ypenses incurred undcfeeach of the following heads be 
defrayed hv tlic govermiKMit, viz; — • 

Suitable accommodation in a vessel to be taken up by the resident; 

Toniitige lor ]>ri\ute liuggage, public records, and official iiooks ; 

Aecominodation for .servants, [luhlic and private; 

IJatta to servants, public and private; 

Idiiuubeis or lodgings suitable for the temporary residence of the recorder, 

containing every article of fnrniture except plate and linen ; anil 

All expenses incidental to the shippiug and landing baggage. ' 

3. The jicrsonal and private expenses of the recorder and his table expenses on 
board and on shore during circuit are to be borne by himself. 
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4- The #ecorder’s clerk is to be paid^e same salary 
ofthe late recorder. ' * w- 

Wc arc, &c. 

(siaoed) John G. Rar^mhaw* 

C. %foiyuribanks. 

Morris, 

IV. AstoU. 

John Masterma7i. 

I.x)ndon, * 1 - Baiilk. 

8 August 1832. liussdl JSIUlt, 


No.'-i.- 

as was paid to the clerk Abolt&iiin^r the 

fijeerder’s Court 
irTthc 

Robert CarnfAett. 

H. ShaiiJes. 

H. St, George Tucker. 

J. R. Otmac. 

J. L. Ltisliington. 

JS, B. Etlmtndstone. 

•»- 


From G. A. Bushby, Estp Officiating Secretary to (Jovernraent, to R. Ibbeisoiit 
Esq. Governor of Prince of Wales’ lalantl, Singapore, and Malacca. 

Sir, 

T am directed to tran.smit for your information and guidance tltc accompaqyiug public Depuu- 
extract from a public general letter. No. tii of 1832, from the Honounible the mcni. 

Court of Directors, dated the 8tli August last, regulating the circuit expenses of **‘’'''** ' ^ 

the recorder of Prince of Wales' Island, Singapore, and Malacca, and directing 
}>ayrodnt of the saraq^salary to the prc.sent recorder’.? clerk tts was paid to the clerk 
of the lute recorder. 

I hav|!, &c. 

Fort William, (signed) G. A. Bmhdg,’ 

15 January 1833. Officiating Secrclury to Govemtnent. 


(No. 47.) ^ 

From S. (r. Bonham, F-sq. Acting Governor, Prince of Wales •Island, Ac. (0 
H. T. Prinseji, h'sq. Secretary to Government, Fort William. 

Sir, 

Adverting to my letter of Jist October, No. 22, wherein I promised to prc})aro t;»!mral Pipitu- 
and submit, for th<; information of Government, llit; expenses uttendant on his "“'lU. 
Mujcsty’.s court of judicature in these Straits, 1 have now tlic Imnour to enclose 
a document exhibiting the receipts and dibbursements during the years 1832-33, Nn i. 
and 1833-34, the one exhibiting a loss to government of /C.y. (11,61)1 >, and tJie 
other of Ji.y. 1,16,313, 1.5 a. 8/;. 

2. Tito difference in the expense for the two years is to be uecouuted prin- 
cipally by the office of recorder being vacant during tlu* gri'aler part of 1832 33, 

Sii^Jhmjamin Malkin having only arrived on the i^tli of February 1833 ; so that 
deducting hi.s pay and e.sUiblisIuncnt, included under the lieud of 1832-33, and 
tiie circuit charges for tlie .same period, two months and u iuilf, amounting to 
Itfi. 10,(176. Hflr. 7 p,^ it would appear that the court charges for tlie.se seUlemciifs, 
wdthout the recorder, would be Rs. '',1,023. 6 a. ; I conceive, how'ever, that fhe&e 
charges w ould he susceptible of .some reduction, wliieli I liavc suhuhtted in a com- 
parative statement, marked (A.) ’ 

3. Comparing the expenses of the two yeans, it will be seen that the surplus 
charge for 1833-34, with the recorder present, aggregated /i.v.1,1 6,3 13, ; to 
which must be added the court charges paid at the close of 1832-33, as had the 
recorder not been present they certainly would not have heeii ineurreij ; they 
amount to Ua. 4,585. 12 a. 3/).; but as it is oeccb-sary the registrar shoqld 
accompany the court, I would put his and the governor's extra expenses for the 
circuit at Rs. 1,500; so that deducting this sum from the expenses ahsolute.ly 
incurred, the result hi a dead loas of Rs' i , 1 9,309- 11^. 1 1 />• 

4. The amount fmrly to 'ne debited, on account of the presence of the recorder, 
appeacs to be : 


His salary - - - • - - Us, 

His establishment - - - - - - •*- 

Circuit charges incurred at the close of 1852, being on acCounfe. 
of circuits ^ 1833/34 

Ditto - * ditto - - ditto - ditto 

Carried forward 

3oe. c 4 


37,890 - 

4,392 - 

4..->85 1 2 

25.047 *3 r, 


9 8 
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Abuli^hin^ ihc 
Rerorder^R Court 
U\ the Siraitt* 


Brought fqf|r&rd - - - JR#. 

Mr. Ibbetson’s circuit expenses, incurred for the first circuit, 
cost government nothing ; but doubtless some addition must 
be made to the governor’s establishment if he is to perform 
circuit ; say, each trip as ficAows : 

Governor’s passage and.^ontingencies 
Registrar’s ditto » - ditto - 

Other contingent charges 


For two circuitf-, amount to 
Add establishment clerk, at Rs. 200. 
Three peons, at 1 2 each, Rs. 36. 


Rs. 800 - - 

- 400 - - 

- . 800 - - 


'Rk. 2,000 

Rs. 4,000 
2,400 
4.32 


7L9t5 9 8 


6,832 - - 


Rs. 65,083 9 8 


.5. Independent of tlic expense, however, there arc many reasons which i|uake 
the law of England unmodified, and administered' us it must be by an English 
lawyer, inupplicahle at tliesc stations. In criminal matters, I fully admit, but 
little improvement can take ])lace ; but in civil ones, and the documents enclosed, 
(fl.) and (C.) marked *(B.) and (C.), will, I think, fully prove that I have had some experience, 
I conceive tlmt there is room for great improvement, especially when administered 
by the recordet' ; because be cannot, nor from liLs peculiar education can it be 
expected' he will, see the necessity of modifying the law of England to circum- 
stance.s. Li these pact teosycars i have known four recorders, so that tliey can 
have hardly tinie to make theniselvc.s at all aerjuainted with the prejudices and 
characters of the initabitant.s frequenting these settlements. It may, indeed, be 
.said, that such knowledge is not necessary for the pure administration of justice ; 
but from this I must beg to dissent, because in civil cases the judge not being 
assisted by a jury has to find the fact himself, to do which, with any certainty, a 
knowledge of the language, clmracter, and prejudices of the parties before him is 
by no means unncce.ssary, more especially as without it the evidence must be 
conveyed tbrougii at least one, and in many instances more interpreters, who, 
being aware that they are not likely to be detected, are apt to interpret somewhat 
carelessly. 

6. In corroboration of this opinion 1 will simply quote one instance; 1 have 
already, in a letter of 1 5th May la.st, recommended that the gaming farms should 
be reinstated. It- is not necessary lierc to discu.ss whether it is advisable that the 
restrictions should bo reimposed, but let it be presumed that the Right honourable 
the Governor-general of India in Council is of opinion that it is advisable they 
should be, and issue orders that the gaming farms should be put on their old foot- 
in|;, can these orders be carried into cfl'ect so long as the court exists in its present 
shape, bound to punish and abate all matters deemed offences in the English 
Statute-book, in which gaming is clearly included ? Perhaps, however, the exten- 
sive powers now vested in the Supreme Government of India, in its legislative 
capacity, may obviate this and other inconveniences ; heretofore it certainly bad 
IK>t the power, and the result would have been that, had the Regulation been 
passed after due consideration by the highest power in this country, or by any 
other less than an c.xpress Act of Parliament, it would not have been recognised, 
by our court, or be curried into execution ; though it is needless to add, the 
reasons that may have induced the Legislature to prevent gaming in England by. 
no moans extend to these distant and, 1 may nearly say, semi-barbarous stations. 

7. From the above remarks it will be gatbereii, as my opinion, that justice, 
civil aiul criminal, ought tp bp administered to these straits on a scale less expen- 
sive than the. present; and. with this view, in my capacity as a judge of the court, 
and by that incans^ having access to the documents, I have compiled the State- 
ments (B.) it (C.', setting forth what has been done in the civil and criminal side 
of the court for tlie years "1 832-3^, and 1 S33-34 i the date of its last coming again« 
into ofieration, os also before whom the causes have been disposed of. The results 
are as foilovis: Amount litigated, 1 52 1,521 ; of which #. 289,2'2S were disposed 
of before the lay judge, and $. 232,293 before the recorder criminal cases 

* tried. 
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tried, 305 ; of which i(i were disj^bseAlB at Sii^pore and 47 at Penang before AbolUfiiiiji tlwl 
the lay judges, and the remainder before we lay judges and recorder. The papers Rawnto* Court 
to which I have at present access do not show before whom- tlte criminal cases *“ 
were disposed of at Malacca. . 

$. Mr. Fuilerttm, than whom few could be better <|ii}ilied» both from experi> 

* ence and talent, fuUy discussed the merits of the question m a council, at which 


Sepu l8‘i9 to jimif 1830 
April 1832 to Feb. 1833 


36 »« 
}0 


tha 


1 j) :.•< 
ypnrs 4 ‘ 


the Right honourable the Governor-general in Council presided; Mr. KulknonV hfinwo. dated i Fd.. 

and as his Minute contains all that 1 can say, and will doubtless be ysso, with dated ii Bfarcli 

considered of more weight than anything 1 might say, I beg to o.n- fuliowiiig. 

close it for referenee. An .extract (t( a minute by the Right honour- Oovemor-genml’s Minut% 17 starch 

able Lord William Bentinok is also appended, who it will be seen >^^ 9 * 

folly concurred «ith Mr. Fullerton on the subject. ^ 

9. To assist the Right honourable the Governor-general of India in Council in 
forming a judgment of the necessity of a profctBioniu judge being stationed in ibc 
Straits, and the consequent eapciisc, 1 would observe, that since 

October 1834, say* 10 years, the court has been carried on without From the end of Oct. iSas 
one for four years and six months, or nearly half the time; viz. _ •« Sept. iBa?, say 
from the decease of Sir Francis Bayley to the arrival of Sir John 
Claridge, from Sir John Claridge's recall until the abolition of 
the late government, and from the reopening of the court until the 
arrival of the present recorder; and as b^was one of the judges 
appointed under the charter at the opening of the court in 1832, 

1 can safely assert, as far as Singapore was concerned, no difficulty 
was experiencwl, tliough the court had extremely heavy calendars of prisoners to 
try, and a great weight of civil business to dispose of, the accun;tul<^tio» of 
months, tiu; time tlie court was in abeyance. , 

1 0. Should what I have liad the honour to submit induce the Supreme Govern- 
ment of India to conclude that tlie presence of the recorder is not jieccssary, and 
that his salary and other expenses incidental on his presence might be .sabred 
to the state, then I would suggest that 011 the removal of the present recorder to 
another bench, or the appointment becoming vacant, tiiat it should not be again 
filled up, and the judicial basiness of these stations sliould l»e carried on by the 
governor ami resident councillor in the way it was during the vacancy' of the 
office alluded to in the last paragraph, by which measure ho peccssity exi.sts for tlic 
repeal or modification in the present letters patent. 

1 1. As liowcvcr tlicre can be no doubt that the presence of u professional judge 
i.s desirable (but in niy opinion by no means idisolutely essential, provided efficient 
and qualified servants are nominated to the office of governor and resident 
councillor), 1 would suggest, should it be in contemplation to modify tiic present 
charter, that provision .should be tnfadc for one of the judgc.s of the Calcutta bench 
being allowed to visit the Straits, and take bis seat on the bench, on the same 
footing as the recorder doe.s at present, once a year, or as often n.s might he thought 
desirable by government. This would ciiable the lay judges in cases of difficulty 
to iiaait his arrival, by which means nearly the same professional assistance would 
be obtainable us at present, and wi»li the aid of a stcaoi-vcssel, might be cfTected 
at perhaps io,<)ou to 12,000 rupees, instead of (>5,083 rupees, us under the present 
system. 

1 3 . On the other hand, if it is deemed proper that a .system of judicature similar 
to the present, .the most pcriiact and expensive that could be devised, giving the 
inhabitants, both European and native, the privilcgc.s and immunities enjoyed by^ 
our fellow-subjects in England, which the latter certainly neither require nor com- 
prehend, should be continued, then it appears to me the system that is pursued at 
the presidencies .should be adopted here, and that a tax or duty on the trade .should 
be imnifdiatcfy imposed. At present the European inlihbitiniis absolutely pay no 
tax whatever for the protection they receive, except on the consunqilion of 
spirituous liquoix if Imught in retail ; a state of things for which I confess I sec no 
good cause, more especially when it is retHOmijcred thafrduviiig last year the expen- 
diture on account of these settlements over the receipts "amounted to 8,32,27,'> 
sicca rupees. This subject is however so ably and fully discussed iq Mr. Fullerton’s Sn- Mr. ( i.dk !i'» 
Minute, that I U'g to refer the Right libnourable the Governor-general in Gouricil hucr, 0 An;.'. i8.j 4, 
to it for any further informatioa that may be required. 

I have, &c. 

Prince of Wales* Island, (signed) S. G . Bonham, 

22 December 1834. Acting Governor. 

300. 


.Src’ priult^d copy 
prCImUtr, |)|>. 13 
and 5,5. 


H 



A««nt*of ?he Court of Judicature at Prince o/Wal:?" S^jiZ^r:w , and MaUrcas. during 1832-^, and 1833-34. 
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r * -to* 

No 2. 

the 

llcTttfSder's Court 
in tlie Straits. , 


CoMFABATivK STATEMENT of ExpenfjjS incprred oih Acepont pf the Court of Jusiice, 
and what Mr. JBonkum U of opinion would amply sdffice* 


Presctii EsiabliEhment. 

' Proposed EstabUsbmeHt. 

Penang : 

Recorder - - - - 

JZs. a. p, 
37.890 - 


Rs. a. p. 

Registrar - - - - 

16,800 - - 


10.000 - - 

6.000 - - 

CleiJiB .... 

10,800 ~ - 

..... 

Interpreters; criers, (See. 
Recorder's establishment - 

4.647 - - 
4.39a - - 

0 

4.547 - - 

Governor’s ditto 


Clerk and two peons 

e,44t> - - 

Singapore : 




Clerks . • - . 

8,400 - - 


8400 - - 

Interpreters - . . 

3.<><J5 7 - 

. 

3.605 ’ 7 - 

Malacca : 




Clerks - - . - 

(j,ooo - - 

..... 

3,600 - - 

Interpreters - . - 

♦Circuit charges for 1833-4 j 

1 

a 

2,526 - - 
a9.<>33 9 8 

■i 

Extra expenses of all sorts ! 
for Governor, each trip 
800 rupees, two circuits ! 
annually - lU. i,f)oo 
Registrar’s ditto, at 

400 rupees, for two 
trips - - 800 

Other contingencies ^ 

iinfon'seen, at 800 1 

rupees per trip, 
two circuits - 1,600 

2,526 - - 

•1,000 - - 

Jts* 

».«4.694 - 8 

K.». 

! 

•45.118 7 - 


• Jis'. it. ;). 

Prcftcnt PXpmHes .... - 1/24,594 “ 8 

Projiosfd (lino - - - - 45,118 7 


Proposed naviiig - fis. 7i)i475 9 8 annually. 


* (JjjTc-nit charges takeu IVoin absolute payments. 

Prince of Wales’ Iwland, 2'i Dec. 1834. (signed; S, (J. JL 


(B.) 

Amount l.itigatcfl iil Vrina- nj' Wa/fs' Isiotid, Siiigafiurc, inul ^/fl/wcfa, during i K:j2-33, 

Hiicl 


1 

At Prince of Wales’ Island - - - - 

At Singapore 

At Malftc'ca 

Resident 

Councillor. 

Sjmn. Dot, 
68,910 ' 

^205498 
14,820 

Recorder. 

Span, Do!. 
‘9'^.C53 
8C.024 
3.616 

Total. 

1 

Span, DoL 
: ‘^61,563 

' 241, 52U 

1 18,436 

Spanish Dollars 

289,228 

232,293 
' 

521.521 

1 

0 • 
a 

Total proceedings insCituted before lay Judges 

Spanish Doflars. 

- 289,228 

Ditto - - - - 

Recorder 

- - 232,993 


IVincc of Wales’ Island, 
22 Dec. 183^. 


Spauisit Dotiart 621,521 


(signed) S. G, JBottham, 

Acting Gorernor. 


INDIAN tAW COMMISSIONERS 


57 




CaiMiHAL Cases decided beTaie the Court 


irc, Pk ace of Jsknilp Siagapotr, and Maiacca^ iti 

1833-34. 


MUKCE OF WALES' 

ISMNPe 

SIKGAPORK. 

MALACCA. 






" 






Gotrprfior aud 


1 




Governor^ 




j Humber 

Gorentor ond 


Number 

Ucfidciu 



lUiidefit 

Recorder, 

i of 

1 


lUcofder. 

oi 

Cnuneiltor, 

and 

C B I ||k S. 


Oiu&cilior. 


. ladictmcntr. 

CguncilKir. 


Indict nieu!». 

Kocordcr, 



> 

1 

\ 




gemvAiiy, 

t;! 


NttwKcr of 

Mnoiber of 

1 Totau 

.Number of 

Niunbor of 

ToYAt* 

i N untbor of 



InclictmvQl^. 

IddictcfteuU, 

laJictmifnu. 

1 IntliciinciKU* 

1 Indicimunu. 

i 



10 

9 

1 

>9 


7 

la <1 I 

1 

10 

murder 

3b 

1 

' 1 

2 

- 

- 

i 

1 

- - murderi^with necessary Imibre 
tlic tacL 

3 


] 

1 

- 



1 

- - murder, with accessary after | 
the iuct. 1 

2 


1 

1 

I 

3 

4 

- 

moiMdauj^hter 

s 

8 

7 

15 

1 

1 

3 

3 

5 

- - stabbing, cutting, and wound* 
ing, with intent to kill and mur- 

«3 








dor, with counts to do some bo* 









dily barm, to disfigure^ to iiuiim^ 









kc. ^ 


1 

“ 

1 

- 

— 

- 

1 

* - bhooting, M'ith intent to kill 
^nd murder. 

« 


X 

X 

1 *• 


- 


- • attempting to sliodl, with in- 
tent td ]vill and murder. 

1 

1 

“ 

1 

! 1 

— j 

- 

J 

- - AHsaiih, with intent to kill ami 
Minrder. 

2 

— 

- 

- 

1 

- 

i 

X j 

aiMKUuit am) false impriioiiiticnt 

1 - 

- 

4 

4 


- 

1 

1 

common atnault - - . 

5 

1 

- 

1 

- 

- 

- 

- 

- - assaulting u peace-oOicei* in 
the exocutiou ofltiH duty. 

1 



— 

- 

4 

1 

1 

- 

• - iiaftuuUing a woman (|uiek 
with child. « 

1 

• 

t 

1* 

- 

- 

- 

- 

rape 

1 

- 

1 

1 

- 

- 

- 

m 

- • aHvHault, with intent to com- 
mit a rupo. ^ 

i 




-"HI 





n 

2 


2 " 



a girl nliove eight and uiulerten 

4 








of ago. 


1 


1 

- 

«. ! 

1 

i 

- - iinlawliil ahdm tion o( a girl 
under iG yearH of age. 

i 

- 

- 

- 

i 

- 


1 

- - fraiulitlently enticing away 

1 








u child under the age ol Itrn 

# 








year^. 


1 

- 

1 


- 

' 

- 

buggery • ; 

l 

1 

1 

2 



- 

2 

robbory . - - . 

4 

4 

1 

2 

iC 

5 

iG 

2i 


buiglury • - 

47 

2 

1 

3 

1 

(i 

7 

i ’ 

- - stealing in jt dwelling house, 

1 to the value ol'.y> sicca rupees. 


1 

- 

1 

1 

1 

- 

1 ^ 

- 

1 - • Ateahiig in u dweliingdionse ; 
some prison therein put in fear. 

- 


1 

3 

1 

1 

2 

1 

hoiuc-brcaking and larceny 

4 

- 


- 

, 1 

- 

1 


-- attempting locntcj and steal 

1 troin a \vurt:hOUSe. 

1 

- 

4 

4 

- 

-- 

- 4 

4 

38 

- 

arson 

4 

n 

5 

8 

3 

35 

18 

larceny . - - - 

64 

~ 

- 

- 

1 

1 

5 

5 

12 

receiving stolen gooiK - 

K 

- 

3 i 

3 


4 

• 

4 

• 

- • receiving stolf^j goods, a» lo? 









u Mjbitantive h iony. 


— 

1 : 

T 

\ 


i 

— 

— 

- - being an accesisary before the 
^ iiirt to a h'lony, a-^ for a sub- 

* 








stantive felony. 



- 

S 

-- 

- 

- 

3 

ernbez/lemcnt. 

,7 

- 

- 


- 

1 - 

- 

1 

- • pledging goods entrusted! to, 

i 



% 

% 



t 

•z"' 

as an agent ror lindc. 



H 3 
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I'RINCE OF WAl.liS' 

islavd. 

ST VCi A PURE, 

MALACCA. 

+ 

1 

0 


, , 






— 



Govwuor aitil 

Jlenifiriit 

Coujiciilor. 

I 

lU*cord<'r. 

Number* 

of 

• luriif (iix'nh. 

1 

1 

i 

1 (jovirrnor itml 
Ki'awlcuf 1 

Councillor. 

R0C«Td«r. 

Nnmber 

of 

fndiCtnienM. 

OovrriKir, 

CwwiCjUor, 

and 

Eecordcr, 
gencfttflj* ^ 

CRIMES. - 

» 

~ 

Nimibrr nf 
Imiulnifinl.t. 

Nnir.hcr «f 
f ndutiiKnla. 

i 

loCAi, 

Niifiib»-r of 

Number of 

' ToivW.. 

Number of j 
fmlicloivnU. | 



- 

I 

! 


- 

( 

- 

i 

1 

^ * 

- > obtaining a crcefi€ unuer a 

fake pretence* 

1 

G 


T) 

- 

1 

- 

- 

extortion - . - ♦ 

G 

4 

- 

4 


; 

- 

- 

forgery . * ^ • 

4 

« 

1 

1 ^ 

- 

- 

- 


: perjury - . . - 

1 

- 

1 

1 

- 


- 

- 

’ subornation of perjury - 

1 


- 

- 

- 

i 

- 

i 

. hlavery 

3 





1 

1 

! 

1 

i 

' • - purchasing a female, in or<ter 
: to her being dealt witli as a 
; slave. 

1 

* 

- 


- 

! 

~ 

i 

j - ^ maliciouslv maiiiilng aatl 
woimdiiig cattle. 

3 

47 

. .OB 

105 

1 

iT) 1 F4 

10<r 

00 


289 


7 'otaj. of'Priiice of Walen* Inland, Singapore, and Malacca - - . - *289 




(signed) ,S’. f'i, Bonham^ 

Acting Governor. 


Minutf. l»y Mr* FuUfrion^ duted ist February tS2{). 

S RI ye K of W'tiic.s* Island. Singapoi'c, and A^itlfi^ ca arc llircc settlements now 
SF ^md'governniotit, uiiil tlie oojcct of our inquiry and consideration is their 
administration on a scale as ccohotnicul us may be consistent a itii elHcicncy. 

I'or tlint iulministruti(}n a certain number of civil servants and native establish* 
ments arc ro(juire(l, and for llieir delence a certain number of troops; the number 
of cither need not in the sliahost <legroe be alTected by the form of administration, 
wlicther such be that of a separate government under tlie Court of Dii’cclors, or 
(>f a dcp(!mlenl' one under that of Bengal. 'I’lic mere personal stall’ allowed to a 
govenair, a private and military scr'relary, not exceeding Rx. 1,000. per month, 
form blit an immaterial excess, and this constitutes the only additional charge. 


The following i.s the cstahlishmenl of covenanted servants requisite for the 
conduct of tlic civil admini.simtion ; 


!}.i. 

;) al /t.«. - b.Jl.s 

;j lit’piilics, or liond luisisl* 

aius .u /f.r. l,AOO - 

y .^ssi-rtuiils at lln. 1,000 - 3,000 


i3.8t.> 

Ih. 

\ (iovernor al - 
1 Si'neiaiyal - 1,500 

1 Itead oN^isiaiU at 1,000 




Prince of Wales’ Island : 

One resident, one deputy or head assistant, one assistant; three. 

'I'hc samc^it Malacca and the same at Singapore, making nine in 
all, to which may be added three for the general controlling duties, if 
sncli be exercised on tlie .spot ; if on the principle of a separate 
go\ernineyt, ps follows: one governor, one secretary, one head 
assistant, abio register to court of appeal, as her^inaf^ described, 
making i2 in all ; but an three furloughs arc allayed, we may slate 
the full number 1 5. The allowances on the cxisung. simle I plaqe on 
tRe margin. 


5 Swi.crniiuiorai ic», siipawicd t.. I>c soparate prcsidciicics, each acting independent of the other, and 

a!«,oii! oil leave, lirawing the fur- *all directly uudcr tlie Supreme Gmernment, without aa intermediate 
lou^,h ollovvaucc, * Controlling 
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conlrotliog authority, only the oinil civil servants will be requited. VVlMSiher such 
lowl coutroliing authority be nccessatry, w^a matter of opinion. In my own 
Opinion, an efficient ddministrBtioii cannot well be established without it, more 
particularly as affording ictermediatc appeal within the local Jludiciul Department, 
It must, moreover, be remembered that these settieinenu are far distant froni 
other presidencies ; witUfthe local authorities must rest tlic maintenance of all 
political relations with tlie Netherlands Government, the Siamese nnd numerous 
other eastern states ; the su|iport of the British ititeresLs in these distant regions 
require the presence of action more prompt and decisive than a mere insulati!^ 
residency could have. 

If the administration be conducled as a dependent government, under the 
Supreme, but with an intermediate controlling authority, then the office will Im* 
tilled by a head commissioner or lieutenant-governor, with the secretary and 
assistant under him. 

If under a separate government, under the Court of Directors, snhjcci onlyto 
the general control of the Supreme (Government, as settled by statute, then the 
present system may remain as it is. established of course on the most econoniienl 
principles. Reductions have been made, nnd nrc .still in progress. It must be 
recollected that these seltleuicnts have to bear heavy transfers of servants t'mra 
Bcncoolen at very liigli allowance, which may be reduced by degrees ; some 
increase has been unavoidable at Malacca and Singapore, for there in reality 
neither civil government nor ati ministration of justice had any c.\istoncc ; but thc.se 
ore even now’ far more than met by reduction of superfluities at Prince q^‘ W'alcs’ 
Island, and further equalization yet remains to be perfected. The whole principle 
pursued, and to be continued with a view to economy, has been ta spread out the 
Penang establishment in the other two, reducing the former even in, a greater 
proportion than the additions to the latter.* , 

I am not aware that the expense need be greater unde r a sepatate and distiiu t 
goveroment than under a dependent one; the «jucs(ion .simply is, wlictlur the 
pay ot ill'' governor, resident councillor, and other civil scrvaiiLs, will be greater 
it oppoinled dii telly by the ilonourable ('ourl on a separule scale, than if 
appointed by the (ioverimr-gcneral, and ol course on the Ilengal scale. If we 
judge Ironi past experience, we must eonchulo litat the expense will la* Ic-s ; under 
the til si, the (ioveinor of Penang receives only rnpe’es per immtb ; tin; 

Lieutenant-governor of llencooloi received from 7,000 to H,oot>; tin* pay of a 
rcsidtmt councillor is only 'J.10.3 ; that of .Singapore, under Ilengal, was 4>“o(U ol 
Malacca, Uj.'joo, besides military pay 'being held by a major), atitl ff!m ol 
Teiia.sscrim 3,t>0() ; and the allowances at Bciiofiolcn generally cxccctictl those at 
Penang for the .same class ol' servants. 

'D»‘ number above staled, la iHcscnt, is all I contemplate as adetjuate to all 
the civil duties, collection of revenue, admiuLstratiou of justice, eivil,,^ud cruninul 
magistracy, and police. Allowing the absentees, the number would be 15 j tl>e 
present number fixed is 17 ; casualties would sooti meet the diilercnce ; two arc 
now employed at Tavay and Mirgue, &c. ; tiiid if those provinces were su|ipli( rl 
fiom u.s, not a single addition to civil cstublishinents would be required, nor to the 
medical, as the latter is now constituted. In all other governments the executive 
and judicial functionaries arc distinct ; but at all govermneuts there is duty enough 
to be done in each departiuenl to require the exclusive appropriation ol one set ot 
officers ; and from the extent of the official powers, and liability to abtiM.*, there 
may be a necessity for such separation. '1 his is not the case at tlie-se tlirec seltle- 
uients : land revenue can scarcely be .said to exist, and all llmt w'e collect arises 
from the excise, the exclusive right of retailing certain articles , that right is sold 
every year to the highest bidder for a certain mon|hly sum, and scarcely gives 
rise to a single dispute or retjuires any exertion of \iutliority. '1‘lic main dntj ot 
the Civil Department at tlrcse settlements is thepolice. 'I'lic imtm e of the population, 
tbrec-lburtbs of w hich are the refuse of all the surroqndtpg countries •, the confined 
limita ; the facility of ingress, and abstraction of proiiefty, are indeed .such, as to 
Constitute the police atooat the exclusive duty of government. There seems 
therefore, no necessity for separate officers for the two lunctiomi, executive and 

judiciui. 

* Thn might have been tione with fulf cScct as to maiugenisnt witfaout woc'wlvn 
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Abolishing the judicial, and such can only involve double expense, counteraction to each other, 
iiecorilOT’* Court being quite unintelligible to the people of these distant regions, yet uncivilized, 

III t le . traiii). other effect than lessening the authority, and bringing government into 

contempt. 

TIjo residents at each settlement should be the responsible superintendents, 
dirocior.s, and controllers of all the executive departments!, taking such share of duty 
to themselves, and ctnploying their assistants in what manner they see fit. 

The residents should; moreover, be the judges and magistrate.s ; should try all 
civil suits above 500 rupees, referring those under that sum 10 their assistants ; and 
.should iiave jiower to punish all misdemeanor.s, affiraylE, petty a.ssaults, and petty 
thefts, not exceeding 50 rupees, by corporal punishment, not exceeding ;j6 stripes ; 
by in»prisonmcnt with hard labour, a.s far as two years; by fine, as far as 
200 rupees ; and for all crimes of great magnitude to commit for trial before the 
court of circuit, to be established as hereinafter de.scribcd. 

The ju(^e should have power to refer to his assistants for trial all suits under 
500 rupees, with appeal to himself if parties desire it. 

The judge as magistrate should have power to refer to his assistants all ini^uiries 
on the criminal side, revising proceedings before punishment, with (jower of re- 
mitting such when he deems ncc^sary. 

In all jiulguicnt.s exceeding 2,600 rupees appeal shonld be oj)en to the court of 
circuit, as hereunder described ; in all cases exceeding 3,000 rupees appeal should 
further be open to the King and (Council. 

The governor, or other controlling authority, .should firocced on circuit twice a 
year, and besides exercising general .superrvision in the Executive Department, try 
all criminals copiinilted, and all appeals pending; the resident silting also with 
‘ the governor, but tht; latter liaving the casting vote. 

'I'hc cil'il proce.'ss should be by plaint and ansivers delivered, written or taken 
down by officer^ of the* court, examination of witnesses, and oxhiliits and judgment 
according to equity and rigid. In nil ca.sc8 of importance, when either jiarty 
required it, jury of four or .seven might be impannellcd to give their verdict ; and 
tliis in commercial cases would probalily be the most satisfaclory to the merchants 
of the place. 

Hrilish-born Rubjccts should be amenable to these court'<, as they are in other 
parts of India ; but in all cases exceeding 2,000 rupees, with right of appeal to the 
Supreme (’ourt at Calcutta, instead of tlie governor and councillor as the court 
of appeal. They should be subject to the magistrates also iu manner pi c-scribed 
by Act 53 Cieo. 3, e. 155, .s. 105 & 107, against any act done liy the government 
of tlie.se settlements in its e.;^utive capacity. Parties deeming themselves 
grieved might appeal to the Supreme Government; if not satisfied, a suit may be 
entered in the •Supreme Court at Calcutta, and defended by the Company’s advo- 
cute-gencra), if deemed necc.ssary by the Governor-general in Council. ♦ 

If the administration of justice entirely’ by civil public servants be objected to, 
there could be no ditliculty iu attaching live merchants, settlers, us as.se9S0rs, on 
the same principle as a iiuiyor’.s court, tiie resident us mayor, the others as aider- 
men, ami the Governor ami Council holding only, as formerly at Madras and 
iloinhay, tlie courts of oyer and lorinincr. Any one of the modes here proposed 
would be preferable to the present, which is mure expensive and worse adapted 
than any system which could be devised. 

The criminal trials should Ije conducted before a petty jury, on information or 
urraigmnent, drawn up from the magistrate’s proceedings in each case, by tlie 
register of the court, iu precise and distinct form, specifying the crime, place, and 
time, U.S in u regular indictment, but divested of the technical tormulities on points 
not aft'ecting the criminality of the ofl'ence ; evidence to be taken on oath before 
the court ; witnesses for piisoners examined, and judgment given on verdict, of 
guilty, sentence might be expedited, judges having power of mitigating punish- 
nienl ; a correct record of depositions taken before the magistrates ; evidence and 
proceedings before the oouat to be kept and transmitted to the Court of 
Directors ; a clear and distinct specification of crimes and their pumshments to 
be tlrawii up ami framed into a Regulation to he enacted for that purpose. All 
inhabitants .shoii\(I be liable to trial before these courts, except Brilish-born 
European subjects. British subjects, military, may be deemed liable to trial for 
all crimes and olfcnces by court-martial, as in India, beyond 1 20 miles from the 
prcsiticncies; oilier British subjects to be amenable to the court at Calcutta, sent 
for trial on commitment by the resident acting as magistrate ; all depositions end 

witnesses 
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witnesses tu be sent to Calcutta $ adverting to the class and descripUoaot firitisii j^boiMiiin^ ihp 
inbabitauts, such a case would scarcely occur." Re«aitd« V c\ i: 

Therib is 3’fct another mode of proceMing by which justice may be administered, ***^*^"’‘- 
and still a considerable saving take place ; nameW, to constitute this goveriitncnt ' 

exactly like the other governments of India; to fix one of tlie settlotneats 
(Malacca, for <«;Xaniple) ap^tbe presidency, to have tltere a governor and two conn* 
ciltors ; to reduce these at the other two to the rank of residents only, with powers 
of xillali judges, on 2,000/. per annum; to establish the King's Court on the ori* 
ginal scale at which it formerly stood ; to limit its jurisdiction over natives to tlie 
presidency tovm, and lour miles round ; allowing it over European Britislt suh^ 

Jects, tlie Company, and their servants, the same powers held by the Supreme 
Courts. If deemed unadvisabic to make the Governor and Members of Council the 
judges, make a mayor’s court of it, as formerly at Madras and Bombay, leaving 
justice to be administered at the other two places, and beyond four miles from 
the presidency town, by provincial courts ; tnree zillah courts, one judge of appeal 
and circuit, and the Governor in Council, the Sudder Adawlut. This would 
only require one more civil servant, but would cost more than the otlier plan by 
tlie full allowance of the King's judges and Court, but would certainly he more 
convenient and economical than the present, and i^ expenses would not exceed 
the receipt framed as hereinafter proposed. ^ 

For the native establishments in the Civil Departments, I am not aware that 
the constitution of a government would require a greater cx|)euse than any other : 
the records, the accounts, and the police would be much the same under any 
system. The main expense at present is the ]>arapbcrnalia of an English aourt ot 
justice ; registers, clerks, shcrilFs, coroners, &c. &c. The same set of native 
officers may do all under a rc.sident ; and a very small fee in the adtninistratiun of 
justice would pay the expense; I would say from 5 to 10 per cent, iit umouut. 
decreed leviable from the maid Jide parly at the dose of thc.suit ; the demand of 
lees in advance, in limine I would entirely reject. • , 

’The luiliiary would l)e exactly the same under one system as another : I should 
say, native infantry one regiment, of 1,200 rank and file, divided between tlie 
llirce settlements as circumstances may require. 

Artillery: one captain, two subalterns; 40 European artillery to the garrison of Fort 
Cornwallis; one company Goloundauze, ditto, ditto ; one company Goloundauze, 
divided hetweeu Singapore and Malacca, and one officer at each station : no general 
or division staff’ are requirt^, except a paymaster. The local staff' may stand as 
follows at each station ; — ’ 

1 Fort Adjutant al Prince of Wales’ Island. 

1 Cantonment ditto at $!Liga{>ore. 

1 ditto ditto at Malacca. 

3 in all, acting also as Commissaries and Suh-{Miymaster.s at the two latter. 


The senior officer of artillery to superintend the arsenal. 

The artillery officer at the other stations may also be in charge of the military 
Stores and ammunition and ordnance ; and cither they or the cantonment adjutant, 
may in common act as executive officer or engineer in charge of public buildings. 
When works of inagnitade arc going on, a superintending officer (professional) 
may be employed, as at present. 

i'hc office of town major and military secretary may be continued, as at present, 
united; theGovemor holds a commission as conunander-in-ebief of the town and 
garrison of the settlement at which he may reside for the lime btung, and which is 
then the seat of government. The military secretary and town major will ac- 
company the Governor; the detail duties will be conducted by the fort in 
cantonment adjutant, acting under orders of the Gover/ior, tiirough ifio town major, 
while the Govenior is present ; while absent, the fort or cantonment adjutant w ill 
act under the orders of the senior officer commanding the troops in cantonment. 
From the nature of the government, there being no tniHiary Board, the niilitary 
secretary* now acts under the orders of the Gorernor, 'as a controlling authority 
on die Ordnance and Military Store Departments, in so far as to pass indents for 


* I tltouM MLy Uie re*idvnt counciltor, were 1 not doubtful ns to the prupitety of u puLli< 
cxeroisiag asy military fuactions witfaoot a mUttaiy contminlon. H 
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stores, and sanction issues required in common rdlutine, under the appointment of 
the ins()eetor-g(;tieral ; the Governor’s military secretary also superintended and 
controlled all the works, buildinirs, and repairs ; and tvilh a view to economy, the 
former practice may be reverted to. The nature of government, indeed, generally 
requires the (iovorrior to take a more direct part in the detail and transactions of 
all departments tliiui at other presidencies ; and hence the jirivat^ and military 
secretaries are indispensable. 

A local medical establishment has been fixed by the Honourable Court as follows ; 
— I'hrce surgeons and five assistant surgeons ; for the following reasons ; I think 
the whole of this establishment might be dispensed with ; we liave no troops of 
our owu, and we should Iwrrow medical officers from the establishment that 
supplies the military. It is not probable that other governments would entirely 
approve of their troops btnng attended by local surgeons; such was done while the 
Bengal troops were here, without objection, but has f>eea objected to by the 
Madras military authorities ; the local establishment would therefore be surplus 
to demand. I am ot opinion that at Prince of Wales' Island, there should be one 
surgeon, and one assistant surgeon for local duty of the place, general hospital, &c., 
one for the native regiment ; three in all. At Singapore, one for the local duty ; one 
for the troops, and the .same for Malacca; making in all, one surgerm, 26a.ssistant 
.surgeons for all duties; instcadof'Ihrec surgeons and five assistant surgeons exclusive- 
ly for local duty, besides those intended tor the troops, which could not be less than 
three, and would make in nil a number more than required. The Clerical Depart- 
ment con.si.sls of only two clergymen for the three settlements ; tlierc should be 
four, one for eafch scltleincnt, and a .spare one ; this would tie saved by the re- 
duction of the Medical De(Kirtmenl. Of the cljarge.s of the settlements, a great 
fiortiou is such as would arise under any form. Pensions and jioiitical charges, 
bebide.s stims expeiuled on account of other governments ; all these swell the amount 
of charge, and being expend<;d under the governmeut of Prince t»f Wales’ Island, 
uul(;ss iiiiuuteiy .scrutinized, lend to the erroneou.s conclusion that they ari.se out 
of the Ibriu of adniiui.stration, whih* in fact they arc matters of course, and would 
lie unavoidulih^ under any form. It scem.s to be concluded that if the olHce of 
(I'overnor wore to cease, all the expenses in sup|)orting the place would be saved ; 
as well might it be supposed that if the governments of Bengal, Madras, and 
Bombay, were bound into residences, that the whole charge of their c.staljlishments 
would Ik: .saved. 

As to the revenue to he raLsed to support the expeone^, I am of opinion it should 
be drawn from the Iblknving sources : — 

1. A <luly of two and a half, or even three per cent, on one side of the trade, 

the export. W 

2. A tux on land.sand houses, ^ated in money, at tlio value of one-tenth of the 
produce of land.s or valued rent of the hou.ses, to .support Uie expense of police, 
eleuiiing stre('t.‘i, re[miriiig roads, l)ri(lg<;,s, supporting gaols, and all other expenses 
for which ruUis are rai.''e(l iu an Engli^sh country. A ta.\ on horses, carts, and 
carriages, as now raised in Prince of Wales’ Island. 

3. Kent of the exclusi\ c privilege.s of retailing spirits, keeping houses for smoking 
opium, retailing opium, less than a chest, for consumption ; keeping houses for 
gaming ; ditto for rctuiliug toddy and bung-seeri, or betel ; ditto pawnbrokers’ 
■shops, shop tax, and market stalls. 

4. Fines and fec.s in the .fudiciul Department. — These I have little doubt would 
meet all expenses, duly regulated. 

The argument again.st the first is a general Otte, that it would aft'cct the trade ; 
tlic arguinent c cmitnirio mii«t be cqtially so ; such a tax could never affect a pros- 
perous trade; it bus not that effect in other places, nor bad it at Prince of Wales’ 
Island. 'I'lie trad(; was greater when the rate of duty was highest, nnd has been 
imieh less since they were taken off than when the duties were levied ; a certain 
proof that it is not the duty , which affects the trade ; they are everywhere paid ; 
ami in settlemenls where trade is the Sole object of their establishment, it seems 
uuaccoimtiihlc that they have no existence. The objection to duties on trade 
appears most extraoidinury, when it is considered that the Dutch at B^via levy 
no Ics.s than 2;, jier cent, tin Britisii piece goods, on a tariff rated at lelfet 60 per 
cent, above the invoice value; and there appears to be no diminution of import; 
and yet it is argued that the levy only of two and a half per cent, here ruins the 

tr|de; 



INDIAN LAW COMMISSIONiptS. 63 

I j • ** 

trade; duties on tlie trade aSbrd the only certain source of revenue, the one estab- AiK>iishin(!tho 
Itsbcd and understood and general throughout the u-hole of these Eastern regions, 

Dutch, Siamese, Malays, and CocbiinChinesc. Singapore has been viewed as a **' ’**’'“** 
channel for giving vent to the extensive sale of our European manufactures, and 
so it has hitherto proved ; but it has given vent on equally fovourahle terms to 
the produce and manufactures of every other country. It ojiened the vast regions 
of the Eastern Islands, till then unsupp]ic<i ; but the [period must arrive, and to all 
appearance it is not di.stant, when those countries must be saturated, like other 
parts of the world, with Ilritish manufactures ; that period will not bo accelerated 
by the levy of two and a half per cent, on the passing trade, nor wouUi our for- • 
bearance retard it. Hut if the extension of Uritisli mtinufacUtrcs, and the pro- 
motion of British industry and enterprise be an object why extend exemption 
from duty to iui|K»ls and exports from and to other c ountries ; why allow the 
piece goods of the Neiherland.s, of Clermany, or of France, to be. imported on the 
same tenn-s with our own ; nhy allow to other natioi).s gratuitously the lieiu'tits of 
an establishment so costly to ourselves? The coarse of ffmceeding i am here 
contemplating would he easily pursued : allow the import of British iminufao 
tures, and of all goods whatever, I'ree, if imported in a British ship from Great 
Britain ; levy two nod a half per cent, on ail goods the produce or rannufacturc of 
India or any British .settlements on thi.s side th#Cape, imported in British ships ; 
levy five per cent, on all imports whatever in foreign ships ; there are objections 
to the levy of duties on ini|)orts of the produce of the Straits and neigtilmuring 
places in junks, prahus, &c., let them lie imported frex.- in all Brkish ships t)«und 
lor Great Britain or any place beyond the Cape of Clood il^o; let* such l>e 
exported free; let ail such be liable to a duty of two ond a linlf per cent, if 
exported in a British ship for any port of India, or any Britisli seftlemcnt on this 
side the Cape of Gootl Hope; if exported in foreign ship.s, let them ‘lie subject 
to a duty of five per cent. If any arti^. be exported in. a Hriti.sh ship bound 
beyond the (’a|»e, on which imjiorf iluty nas been leued, let a profibrtionati! draw- 
Imck 1)0 given. Such a course, wJiilc it couhl not aficct the trade of Circwl Britain, 
would assist at lea.st in the establishment of a better relation between receipt and 
expenditure at tlie.'ie seUlcnient.s. 

I’he second is supported by the Establislied rate on the caatern side of the Bay 
of Bengal ; and considering the security and protection enjoyed against foreign 
aggre.rsion and domestic violence, is certainly not too mueh to pay ; it is, in fact, 
a country rate. 

'I Jie tliird ; of the articles taxed, four are pure vicc.s ; the principid of them, 
opium smoking and gambling by Malays and C^iinese, no law' or police regulation 
can ])rc\tnt; vices that cannot be .MiiiprcHsed ar0 til .suliject^ ol taxation, and the 
good of the piibiu: re<|uire.s, that it they cannot be iircvtiiUal they Mliould lie 
brought under cogiiizanctr and restruiut ; but they will not be la.siuig sources ot 
revenue, the vices tliefnselves diinini.sh under sellled habits and |>roiii essive civil- 
ization, uih! the revemies with them. They continue higii at Singapore, because 
tilt: whole population consists of wandering savages (exctpl gaming, iinluxcd .since 
I Si 1.1) ; the others Jiuvi, diminished at Penang, as llu* population hits become, iudi- 
genou.s and settled ; at Malacca/ a European setllcincnt. of 300 year-s’ standing, 
they .scarcely exist. There is, consequently, lour limes more revenue realized at 
Singapore from a population of n,ooo, than from one of 32,000 at Malacca. 

The fourth arises out of the administration of justice, and requires no remark. 

Were the 9y.stetn of ndmini.stratum here deacrihe(| adopted, there can be little 
doubt every expense would l>e met without aiiolishing the local government and 
tacking these settlements to anoUpr; neither the Bengal nor the Madras govern- 
ment have more time on their hands than rerjuired lor their proper duties : I am 
.satisfied no saving would lake place. 

1 conclude with a few general observations. Those .settlernonfs havi; been 
viewed only a.s a dep6t for trade ; and it has been argued flmt as such, one <>r two 
conq^aoies of scapoys, and a few peons, would answer cvi ry purjxise ol socurily- 
A mere dep6t might be on an island hall a mile squ/ne, in a town of the same 
dimensions, and there is no doubt tlie cfetablishment contemplated would be 
sufficient. But what in reality is the state of these .Hittlomenis ? they arc not rnert 
depots, IRey extend over thousands of square miles; they now Contain a popula- 
tion of i2«,or»o, and every day increusing ; we give them a sy'^tciu 01 judicature 
the most finished, the most |)erfect, the nio.st ek pensive in the world undei a KmgV 
Court: we give them all the privileges and immunities of our .su'ojccts in ’.be 
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mother country, which they neither require nor understand. It seems, moreover, 
to be ex|)ected, tiiat we arc to extirpate piracy from the Eastern Seas ; and for all 
this the great body of our inhabitants pay nothing ; for the revenue now collected 
from excise is paid by a very small part of the population : arrack drinkers, opium 
smokers, and gamblers, those who really derive the beueht, protection, and profits 
of the trade, pay literally nothing, and yet we are surprised that tltese settlements 
should l»e a dead weight on our finances. We have only to follow the course fol- 
lowed at all other [daces, and apply here those principles applied in every other 
[)art of the world ; the result will be ibc same, they will pay their own expenses ; 
and if the authorities in England would declare the atmve officially to be the rule 
of |)roceeding, with the knowledge 1 now possess, 1 should not hesitate in under- 
taking the duty of squaring receipt and expenditure in the course of six months. 


Penang, i February 1829. 


(signed) 11 . Fullerton. 


P. A.— Since writi^ the foregoing, I find the grand jury at Singapore, com- 
posed of the merchants of the place, have made a presentment against the 
gaming farm, wliich must of course be followed by its abolition, or the indictment 
of public officer.s corufucting it: here we have 71, (mo rupees at once struck oft‘ 
from our receipts, by the very people who enjoy the protection and profit of the 
trade, for the sup[)ort of which the Company alone are made to pay. The gaming 
iarm was |>rc.sciited and abolished at Penang, where we lust i,20,oou rupees. 
Gitimng amongst the Chinese canimtbc prevented, and the police [muns now pocket 
the gov(ynment'^«revcnue, wliile gaming goes on, and is a greater nuisance than 
ever, and admitted to be so by the very people who signed the presentment. Thus 
. we find the new*-C8tablisljed principles of free trade |)recludc tiie po-ssibility of our 
drawing funds for our su[)purt from that which has long b(%u considered, admitted, 
and acted on, us the .only legitimate source of revenue, by the Dutch, Malays, 
Siame.se, Cocljin-Chiucse, and every Eastifn state. A plausible moral theory, con- 
tradicted by facts, that vice is encouraged by taxation, deprives us of the half that 
remuins : the same argument would take away the duty on opium .smoking and 
arrack drinking, and then we arc left to the lands, that only source which in these 
l'.a.stern countries has never bedn looked to, and cannot, therefore, be made avail- 
able, from want of inliabitauts, and because contrary to customs and usage. The 
recorder, in his charge at Malacca, recommended a similar [iresentmeut ; but 
uithoiigli nunc was made, the discontinuance of the gaming farm must result. 

Malacca, 1 1 March 1 829. (signed) R. Fullerton. 

(True copy.) 

(signed) S. G. Bonham, Acting Governor. 


Exthact Min DTE by the Right honourable thfi. Governor-general in Council, 

dated 17 March 1829. 

Para. 3. With respect to the Judicial Establkshment, 1 concur entirely with 
Mr. Fullerton in the opinion expressed in his note, a$ to the inapplicability of the 
present system of judicature to the state of things in the Eastern settlements. 
An essential reform is required^, not only in consideration of economy, but for the 
well-being uf these settlements ; and it seems i^ispensable, with a view to these 
objects, that the administration of justice shouW be placed upon a dilferent foot- 
ing. Mi*. Fullerton Itas explained the several forms which might be substitnted 
for the present, in the note aqove recorded, and I shall, upon my return to Bengal, 
l)ring the suhj|?ct distinctly before Council, in the hope that we may concur in a 
representation to the Honourable Court of Directors, and to the other authorities 
i)f England, with a view, to solicit a re-consideration of the present chatter of 
justice, and the establishment of some less expensive and better plan of judicial 
niministrution. 

4. Mr, Fullerton ha.s also suggested, that much of that part of the clwrge for 
udicial officers, which ha.s been increa.sed by the local government, at the suggestion 
if tire Honourable the Recorder, or in consequence of presentments made by 
liffereni grand juries, is susceptible of reduction. The sanction of the Supreme 
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Government, if required, will, I am coi»tident, be readily given to any tneasures AUilislnnj; u>e 
directed to this end ; and it will be highly satisfactory to tliem to find in the plan Rcconlei'* Coi 
hereafter to be submitted by Mr. Fullerton, that the expcmae of the judicial Stia>i». 

establishments will again be brought within the limit of 1824—25, or very 
nearly so. 

(True extract.) 

(signed) S. G. Bonham^ Acting Governor. 


(No. 27.) 

From K. Murchhon, Esq. Governor of Prince of Wales's Island, to tlic Secretary 

to Government, Fort Williatn. 


Sir, 

I i>o myself the honour to transmit, in original, two valuable papers addressed . 
to me b}'’ Sir Benjamin Malkin, on the close of his official connexion with the 
Straits government, which I conceive likely to prove very useful to the legislative 
authorities, in the preparation of new Hegulations for thes^ seitlemenls, and in 
framing a new charter of Justice. 

2. The first of these letters, dated the titli July, points out various imperfections 
attaching to ail the revenue Regulations. I submit these without comment, as 
they consist chiefly of objeciion.s of a legal natq|e. In regard to Sir Benjaimn’s 
remarks upon the evil arising out of the mondpoly system ns flow coadneted, 

I cannot withhold my concurrence in the opinions he expresses ns to the oppression 
and the crime, generally, it is calculatecf to foster; but I deny thh possibility of 
its being conducted under the direct superintendence of government, witl^ its pre- 
sent limited establishuienls and means manageineiit, even if there existed no 
objection to a system that would bring its oflicens into perpetiml collision with the 
public. 

5. The evil arising from the influx of vast quantities of copper coin is truly 
stated by Sir Benjamin ; it has existed ever .since the first establishment of Singii- 
pore, but the remedy is beyond the powers of the Ideal authoritie.s. 

■t. 'file letter, dated 71I1, touches upon a variety of points eonnectejl with the 
charter and the administration of law under its provisions, to all of which 1 .solicit 
attention. These include remarks upon the judicial u|)pointiiient.s vested in the 
Governor in Council by the charter ; remarks upon the interest allowed l)y govern- 
ment on cash deposits by the court, as in the .savings banks, and upon the esta- 
blishment of a pauper-house. On this last subject I shall hereafter report ; at 
present the revenue of the Pork Farm, averaging 1,000 rupees per inensern, is 
devoted to that object ; but the institution is so largely, if not altogether appro- 
priated to Chinese (though the regulation is general a.s to the application of the 
fund), that it does not afford suitaole accommodation for Christian, Hindoo, and 
Mu.ssulman paupers. 

5. The next topic is a revised t^blc of fees for the court, requiring no particular 
remark; but the observations upon the charter which follow, marked (A.), 1 beg 
to point out to particular notice, us well as Sir Benjamin’s remarks upon the duties 
and salaries of the clerks, swearers, and interpreters of the court. 'I'hc reduction 
to which allusion is made, in the salaries of the inferior oifieers, was reeoniiiieuded 
by Mr. Church, and sanctioned by the Supreme Government, on the .supposition, 
probably, that the professional judge, or the registrar at least, had been previously 
consulted. On becoming aware trrat this was not the ca.se, I trust the reduction 
may at least be modified by the Honourable the Governor-general ol India in 
Council. I fully concur in all that Sir Benjamin has dxpie.sscd us to the evil con- 
sequences of making the court’s servants liable to such 'serious dirnimitiou of salary, 
or even to dismissal, excepting in cases of miscomluct. h is a pleasing duty to 
.solicit attention to Sir Benjamin’s opinion of Mr. Kerr ^ merits ; an opinion in 
which, I am certain, every individual in the Straits most cordially coucurs. 

6. The latter portion of the letter has reference to jioints of mere local interest, 
with which I should not have troubled the Supreme Government af I could have 
readily abstracted them; but I am unwilling to mutilate these document;., and their 
great length precludes me from taking copies of those parts more imuiedintciy con- 
nected with the subjects referred to the notice of the Supreme Government. 

,309. J 3 /• 
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7. In conclusion, J bt.« to intimate that Sir Benjamin, who is bow proceeding to 
Calcutta, will be happy to enter into direct communication with goveninient ^on 
till the matters tibcus.sed in tlic letters now tran.siaittetl. 

I have, &c. 

Pi iitce of Wale-.’ Island, , (.signed) K. Murchison, 

jS July 1^35- Governor. 


I'rom Sir B. //, Malkin, Kt, to the Hononrable Kvnneth Murchison, Esq., 
(iovernir of Prince of Wales Island, Singapore, and Malacca. 

Sir, 

1. At the close of my oflicial connexion with these settlements I am desirous 
of addressin<£ yon on a variety <»f subjects of niueb im|)Ortanc(; to their well- 
being. 1 have been unwilling to do so before from feeling it undesirable in my 
judicial situation umicccs.surily at all to interfere, even by suggestion, with the 
administrative fiowera. I have not indeed been prevented from occasionally 
addressing individual members of the government on some matters connected 
.strictly with the legal" comlitiou of the settltments ; but I have not hitherto thought 
it desirable lo express any opinion on mere questions of policy. The reason for 
my abstaining, however, has ceased to exist, and 1 should be unwilling to quit this 
}*laco witiiout securing myself ag^nst the danger of misunderstanding, by showing 
that my»silcncc has not in all cases procetded from acquiescence. 

‘ 2 . My letter is likely to omit many' suggestions which have from time to time 
occurred to me, but 1 wisli at lea.st to state officially my views on several subjects 
of practical importance, which seem to me to be at present questionable or mi.sun- 
derstood. In doing 'so I may run .some risk of repetition, as some of my former 
letters, althougli unofficial in form, may have been treated a.s official in sub.stance, 
but if this has lieen at all the ease, I am not aware to what extent. 

3. The fiyst and most important <)uo.stion is the expediency of the complete 
abrogation of all the existing Regulatitms for all these settlements, (except that for 
the asscssincnt, whic.li 1 liavc never seen,) and eitlior their re-enactment, with 
certain itKidifications, by aii authority subject to no dispute, or the. .substitution of a 
completely now .system of taxation, <\c. for them. Tl»e Regulations in existence, as 
far as I am aware, with the exception already referred lo, are only those of 1830, 
(modified in some small points by one of 1831 and one of 1833,) and the Penang 
Laud Regulation of 1H31. 

4. My opinion against the legality of tiie Singapore Land Regulation ha.s already 
lieeu judieially deelured. A well-devii'ed registry law would, in my judgment, be 
a great benefit lo tbe.se solllements ; and althougli 1 would not myself reeom- 
ineud either ihut or tlie Pctuing Regulation us a precedent to be implicitly followed, 

I laid rather see them lo-enacted, with certain modificatioiKS. tlum merely declared 
mill. One alteration in particular secm.s to me of lir.sl-ratc importance; the col- 
leetor’s ollice i.s one from which original gratits issue, and winch in many cases 
therefore conters a title. J'iie registry office ought to be most strictly confined to 
its own duties, tlio authenticating and making public not titles, but the documents 
on which they ilepend. It lues nothing to do with the question whether a con- 
veyance is well drawn, or wlielher the parties have title to convey; it merely pro- 
vides aguin.st its loss or suppression, leaving the question of its effect or legality to 
the proper tribunals ; it oaghl, tliercfore, to be kept quite distinct from the land 
office, and from cverylbing which .seems to confer title. Under the present Regu- 
lation the course adoptetl is exactly contrary; it is therefore hardly possible to 
prevent an ignorant p'lpulapon from attaching to the mere fact of registry a false, 
in addition to its intcndeil, effect ; ami even the managers of Uie office themselves 
may sometimes have difficulty in drawing the line between their powers of granting 
new, and their duty tif regisllfering derivative titles. 

.5. \ on will collect from what I have said, that I consider the Penang Regu- 
lation invalid, tts well as that for Singtqvore. This is an opinion which I have 
before intini.itcd both to Mr. Murchison and to Mr. Bonfinm ; but as these were 
not strictly official communications, and as there are objections to the Penang 
Hcgulatit)!! quite distinct from tfiat on which the Singapore Regulaftion was declared 
illegal, 1 fmd better shortly exidain titem. The Governor ia Council of Prince of 

Wales' 
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Wales’ Isktod, Singapore, and Malatra, by whose authority the Singapore Ri*gu- 
lation was passed, had no power at ail of jmssing regulations, except for “ imposing 
duties and taxes.'* The Singapore Regulation was declared illegal, as not being 
one tor these purposes at all ; and the same argument would apply to the Penang 
Regulation also, if it were only under tlie Geo. c. i.i,, s. p8, thnr it 

could be supported. ^ 

6. The Regulation, however, professes to be passed bv the Ilengal gorcrniiient, 
and I believe there has been .a notion that it may be valid nmlcr tbeir general 
powers of passing Il<!gulations, iiulependcnt of the taxing ptotcr givtn> in the 
53 Geo. 3, to which only, if even to that, they could succeed, as substituted foi the 
local government, for the local goverament had no other. 

7. Now, I very much doubt whether, even if the IJcngal government bail pmiid 
facie the power contended for in places which might from lime to time become 
subordinate to thgm, it would apply to the Straits settlcmeuts. In these the King, 
by his charter, had fixed the law, and hiul ah.stained from giving any power to alter 
it. It would be a very^ large construction of the power given to the Company to 
vary the government, and aimex these settlements to any other presidency, to say 
that it implied the,ffight of subjecting them not merely to a dirt'crenl administra- 
tion, but to a new tegislaturc. 

8. Rut, besides thi.s, I do not know where the .supposed power of the Bengal 
govemiucnt originuics. They had no legislative antbority, except what was 
expressly given them ; and I know of no delcgatipn of sucl* power to them, except 
that contained in tlie statute 13 fJeo. 3, c. 1 * 3 , s. 3O, and the subse<|He.nV statutes 
grounded upon it, which enable them to make Ucguialioiis for the g<M)d order and 
civil government of the settlement at Fort William, and other fuetcVics and place.s 
subordinate, or to be subordinate thereto, and that given liy the statute St (Jeo, 3. 

7 'S io'd the subsequent Acts grounded on it, whi«h give the power ol’ 

“ framing R<{gulalions for the provincial courts and councils.” h is tqn<n these 
latter provi.siou.s tiiat the power of )cgi.sbitiori for tlie jnofu.ssi) i.s supposcfl to 
dcjjend. 

p. Now, I am not aware that tbo f’oriner Acts have, ever ueen siipposetl to exton<l 
to siu'li a case as that of the Straits settlements sinci- their aunexation to Rcu;:ul ; 
but, at all events, if the Regulation i.s to be maintained under them, it is \c>id for 
want of rcgistratii)u, not here, but at C'alcutta. If, on the other hand, the swoiid 
clas.s of statutes Is referred to, they only extc.nd to the making of llegubitious lor 
provincial courts and councils.; and however general tlicir operation may have 
been in framing a new system of law tlirougb the intervention of those courts and 
councils, they can have no cIVect when nunc .such exist, a.s is the case here. 

10. On these groumis, which have been somewhat more fully communicated to 
Mr, MurcUisou before, 1 am clearly of opinion that the Penang Land Regulation 
rests on no legal authority, uud that a new one therefore should Ihj oiitaincd with 
all prudent dis()utch, and that no attempt should be made to enforce that now 
exi.sting. 1 do not now trouble you with any suggestions as to the provisions ot 
a new one indeed I do not think it necessary ai present to do more in any ol 
these observations than to point out the expediency of some diutigc. I shall have 
abundant opportunity at Gulculta to make any comment on the particular changes 
pro{>otied, if it is wuslied that I should do so. 

1 1. It may be desirable to observe, tliat although many of the objects of a new 
Regulation might be obtained without one, by making them matters of contract 
and condition in the gi'ants of the government, this wuulii he but an inadequact* 
substitute for a valid law. Continual questions would arise as to the parties wlio 
were to be bound by the stipulations, and the stipulations themselves would require 
to be most Carefully drawn and considered. 1 am tfip rather induced to mantion 
this, by having recently seen the form of some grants i.ssucd about the year 1 828, 
and I believe continued until they were supposed to be suf)fcr.sedcd by the Regu- 
lation now under discussion. It might therefore posAbl^.*bc thought exjicxlient to 
return to diese forms, pending the receipt of a new and valid Regulation ; 1 then - 
fore beg to call attention to one of their provisions. Resides several stipuiatiuu."> 
as to payment of rent, keeping up of landmarks, and registry, • the grants arc 
declared to be “ furdier sul>ject to such other conditions as the said united Com- 
pany, tbeir successors, or assigns may hereafter think proper to icquirc iu then 
favour, as peimanent lords of the b<hL” A provision so unreasonable in ibeh, or 
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likely to be so fertile in litigation, I tbiuk I never satr. Nothiag except tl»e sin- 
gular improvidence of tbc inhabitants of these settlements can aecoutA for such a 
grant, so vague and liable to be so materially altered ex post /"acto, having been 
accepted in a single instance. Any man who cares to know what it is that he buys 
would icfusc it. 

1 2 . Hfcfore I quit the subject of tme lands, I will mention another circumstance 
connected with ti»em. Province Wellesley is not included in the Sist section of 
the recent statute, .3 &. 4 Gul. 4, c. 85, which defines the territories in which 
liritish subject.s may reside without license. There seems to be no reason why 
this power of residence should not extend to that district as well as to Prince of 
Wales’ Island, but the date of its coming tpto our possession tvas probably for- 
gotten, and so it was omitted in the list of acquisitions since the year 1 800, to 
jwhich the privilege was applied. The question is of little importance to holders 
jCjf land who enjoy it under the Company’s grant, or from wliom the Company have 
faccepted rent, ami who would therefore probably be treated as having the Com- 
1 pany’s license (sec Mr. Pliillips’s Minute on Landed Tenures, pp. 58. oa ) ; but it 
might perhaps affect purchasers from them, and the extent and revocability of the 
licences might come in question. It would therefore be very expedient to set ail 
;Kuch disputes at rest, by obtaining an extension of the priviwge of unlicensed 
residence to Province V^ eileslcy, under the provisions of the 83d section of the 
statute. 


13. The remaining Regulations arc all revenue Regulations, and are legal, if at 
nil, by virtue of the. statute ,^3 Geo. 3, c. 155, s. 98 (note 1). They all establish 
monopolies, and all therefore, besides particular difficulties arising on each of 
them, raise ihe.grcat question whether that statute gave Ine pow’er of establishing 
mono])oljeK. 

14. On this subjeeji; I expressed myself in the following terms, in a letter to Mr. 
Ibbctson, dated qtii October 1833, which has, I believe, been treated as a docu- 
ment of a public character : “ 1 cannot but feel sonic doubt how ftfr a power of 
taxation gives llie power of establishing monopolies, or at all events of making ail 
the provisionfs necessary to enforce them. I do not however mention this as a 
practical objection,” (to the enactment by the then existing authorities of new 
Regulutions for monopolies) *, “ the practice is too inveterate in India to he now set 
asiilc by any Indian court ; but 1 cannot pass it over entirely without observation, 
as I much doubt v\ liether anything hut long usage has sanctioned it.” Similarly, 
in reference to one of the monopolies existing in the Straits before the present 
Regulations, Sir C. E. Grey, Sir John Franks, and Sir E. Ryan, in answer to ques- 
tions submitted to them by Sir John (laridge, .said, “ Considering the existence of 
the opium monopoly throughout British India, we cannot take upon us to say that 
such a Regulation i.s not one wliich might be established under the 33 Geo, 3, 
c. 153, s. 08 a form of expression which seems very clearly to intimate that the 
universal practice would proxent them from pronouncing it illegal, rather than 
that they felt fairly convinced of its legality, if the question were to be considered 
as open, 

1,'j. 1 inn not disposed decidedly to vary from the opinion above exfiressed, but 
the inclinution of my mind, were the question treated as an open one, is yet 
.stronger than before, that the establishment of a monopoly, though it may produce 
revenue, is not the imposition of a duty or tax, and tlierefore not within the sta- 
tute 53 Geo. 3, c, I s. 08 ; and, besides this, I do not think it clear that the 
existence of monopolies in India generally depends on that statute, or the 54 Geo. 
3, referring to it as a criterion, and if not, a.s their existence here does so depend, 
a ilecision against them here would not affect the general question, and coiise- 
quentlv the general usage vvould have little weight as authority in the particular 
doubt. W ith respect to the.mofussil, these restrictions on trade migh^perbaps be 
supported us valid under the general legislative power of the different govern- 
ment.s ; ami even w’ilh respect to the places where registration in the King's Court 
is requireil, and where, therefore, the Regulations are to be “ not repugnant to the 
laws of the rculin.’’ I am not certain that a Regulation ought to be refused registry 
merely because it w as not conformable to the statutes of James 1:, against mono- 
polies, which wax: not forbidden by the common law of the country. 

1 (>. ] would not be understoo<l to attach much weight to t^ritse arguments, or to 
intimate any wry material doubt as to the practical validity of monopolies here ; 
but I think there is doubt enough to make it desirable, now that there exists an 

authority 
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-Eothority of unquestioned jurisdiction* to have these Regulations reviewed, and 
cither altered or abrogated, if unfit to be continued, or re.onactcd if their conti- 
nuance is desirable. &it besides this ^neral question, there are {Msrticular diffi- 
culties arising in all the Regulations, which by themselves seem sufficient to call 
for a revision of them. I vili not pretend to point out all which might be raised, 
but 1 will give a few samples of the questions that may arise. 
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17. The Opium Regulation contains clauses prohibiting the preparation of opium 1 
for smoking, or the selliog it in small quantities in vessels within 1 0 miles of the 1 
coast of any of these settlements ; and it gives the magistrates the same power f 
in tlrese cases as over similar offences committed on shore, and it allows vessels 
to be searched under a magistrate's warrant. What power had the local govern-^ 
ment to make laws affecting the conduct of persons not necessarily or probabljn 
their subjects, not necessarily even tiie subjects of Great Britain, on the high seas,] 
in one of the great tlioroughfares of the world? Has even the new Legislative] 
Council of India such a ppwer ? The commission of any of the acts in question, 
outside of these harbours, for the purpose of evading the local regulations, might 
be a fraud upon them, and an offence against them, but this Regulation would 
prohibit a sale of opium never intended to be brought within our territories, to 
persous not at all d<ir subjects (Note 2). If the Regulation is valid, a magistrate 
would be bound to convict, and in this, as in tdi these Regulations, he has not even 
the power of mitigating the penalty. 


1 (). Again, the farmers of opium, surec, toddy, and spirits, arc disabled from 
selling their articles except for the current coin, and arc made liable to a penalty 
if they do so. This may be a good rule, but where is the authority by wlitch it Is 
imposed, and a new crime created? The statute 53 Geo. 3, c. 1^5, s. 90, gives 
power to make laws and regulations respecting the duties and taxes authorised 
by tlie Act ; and to impose fines, penalties, and forfeitures for the non-pftyment of 
sucli duties and taxes on the broach of such laws and regulations." But how ore 


these law s and regulations re.^ccting a duty or tax ? The tax, if it be one at all, 
arises out of the monopoly. There may he law.s which the monojwly makes con- 
venient, or possibly almost necessary for the protection of the purchaser ; Imt how 
dots it “ respect'’ tlic duty or tax r Surely the only object of the sfiilute was to 
give ail powers necessary for the protection of the revenue ; not, where a general 
power of legislation had lieen refused, to give a particular one in all cases which 
could by pos.sibility be hitched uiion the subject-matter of these Regulations. 


20. The same observation seems to apply, and it is unnecessary to explain it in 
detail, to the i2th and 2i8t sections of the Spirit Farm Regulation, and to the 
7lh section of that for the Fork Farm. Most of the actsi prohibited by the latter 
may he punishable, independently of the Regulation, us frauds or nuisances ; but 
that does not give the government the power of making them into a new crime, or 
fixing an absolute penalty ; and it is clear that thc.se jirovisions have notiiing to 
do with the protection of the revenue. 

21. I give these rather as specimens than as a catllogue of the difficulties arising 
on these Regulations. That on Pawnbrokerage and tbc Market Regulation seem to 
require a dift'erent consideration ; -for besides similar doubts wliich may exist with 
respect to many particular provisions containcil in them (and among others it may 
be worth mentioning that the original Pawnbroking Regulation treats the govern- 
ment, and tlie amended one the* local authorities, as auUiorised to vary the legal 
rates of interest), 1 do not see how it is possible to torture either of them into the 
imposition of a duty or tax ; opium, suree, &c. may be treated a.<> indirectly taxed 
by the establishment of a monopoly which gives the government a revenue derived 
out «)f the price; but what is the subject-matter of the tax, or who are the pcr80Ji‘» 
taxed by either of these latter Regulations? Tlic Market Regulation, indeed, is 
ostensibly for police, and not for revenue; and toe amended Pawnbroking Regula- 
tion is simply passed by the Governor-general in Council. It applies, howiwer, to 
Prince of Wales’ bland, and therefore is void under the 53 Geo. 3, c. 15;,, s. q'i, 
for want of the sanction of the Court of Directors and ap|>robaiion of the Board oi 
Conbtff, if treated as the imposition of a duty or tax ; if .sought to be supported 
in any other way, the obscorvatiooa made on the Prince of Wales’ Island Land Re- 
golatioo apply to it also. 


22. The objectidhs hitherto suggested affected the legal validity of the existing 
Reanlations ; and when I formerly addressed Mr. Ibbetson, at his own desire, 
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Abolkbii^the with respect to certain projected alterations, I confined myaetf ej^plnsively to oon^ 
]teaMiii«r*a Court sidcrations of that kind ; but I have already said Uiat the reason of my dung so 
in the Straitfi. j,q^ ceasetl, and I think it therefore desirable to add some tdiservataons as to 

the inexf>ediency of continuing the existing system. .. 

23. The necessity of some revision will, I think, at once appea r, by adverting 
to the absence in all of them, except in some parts of the amended Pawobroking 
Kepuiution, of any power of mitigating penalties; an evil in itself where ^ penal- 
ties arc so severe, and still more niischicvously so when we look also to the acts 
which in some instances may l>e crimes under these Regulations. By the Opium 
Regulation, a druggist selling raw opium for medical purposes is liable to fines of 
20f), 500, and 1,000 rupees, or to iinprisonnient and hand labour in irons for 6, 
^2, and 24 months, for there is no exception in his favour. By the Suree Regu- 
lation, the grower of surec within the limits of 'the Regulation — and here a party 
will be liable to the penalties or exempt from them, as he may live on one or the 
other side of a ditch (^Note 3) — will te liable to a tine ofiioo, 200, or 400 rupros, 
or to imprisonment for three, six, or tv^elve months, if he is found in possession 
of surce of his own growth, without having taken it to the renter, sold it to him, 
and repurchased it. The Toddy and Baang Regulation provides for the case of 
persons found in po.sscssion of their own produce, but the Suree 'Regulation makes 
it imperative on the government to fix a price at which the renter is to retail, 
as well as the price at which he is to buy ; and the Pork Farm Regulation con- 
tains a similar provision ; but the farmers of opium, spirits, anil toddy, and baang, 
areJeft unfettered ns to their price of sale. There may be a reason fur this latter 
distinction, and perhaps a good one, but it is at least wortliy of consideration 
whether this absence of uuiformity irr enactments generally of the same nature 
does not do mbre harm, by producing confusion among a people very little likely 
to becoiuft well acquainted with the contents of these Regulations, than it can do 

good by incidental advantage in each particular case. 

« 

24. The provisions of the Spirit Farm Regulation are peculiarly comjilicttted and 
obsurc; the revenue was originally to be derived from Asiatic spiriluous liquors, 
the exclusive privilege was of retailing tliciu only ; but the Regulation contained 
provisions for preventing llie sale of wine or European spirits in small quantities, 
without paying a duty to the renter, and for preventing their removal without 
permits. And the allerution made iu 1S31, only removed the difficulty as to 
lun’0[)can and other spirits; it left it unaffected as to wine. This {icrliaps ought 
rather to have been mentioned under the former head of vrant of autliority ; but it 
is worth consideration here, too, for the duty may i)c paid over and over again, 
on successive resales. • Again, the distillation of spirituous liquors is already 
prohibited ; no one may use the produce of his ground in this way. This may 
be convenient for the purposes of the farm, but is it either reasonable, or a Regu- 
Intioti “ respecting the duty.” Again, the importers of Asiatic spirits, except 
Ilenga! rum and Batavia arrack, and of samsooe are to sell them to the renter 
at the market price of the day ; the provisions on this subject ore confused and 
obscure, but they rather seem to import that no one but the renter shall purchase 
these articles ; if so, what does “the market price of the day ” mean ? The lyth 
section indeed provides that a true and just written account shall be furnished to 
llie renter, of market price ol' the santsoo, but it does uot say by whom, or from 
xvliat it is to be collected. 

23. By the Pawnbroking Regulations, whether the original or the amended one, if 
the keeper of a shop attempts to quell a disturbance, fails, and docs not apply to 
tlic nearest police officer for assistance, he is to be treated us a party concetned in 
the riot ; this is invalid in the present Regulations tor reasons already given, but 
would it be reasonable in .any nevi- one? The same Regulations affix definite 
pecuniary penalties to the very definite crime of “in any way contravening the 
spirit ’’ of the section which prohibits any persons, except those iicenSfed, from 
exercising the trade of pawnbroker. 1 have already alluded to the jvovver given to the 
local autliuritif s to fix the rate of interest, but it is perhaps worth while to mention 
that it is only very recently that this has been done at Wnce pf Wales’ Island in 
any furntnl way ; that fur want of it, it is a question at present undecided and likely 
to be raised, wln'ther the pawnbroker can charge interest op tp the day of redemp- 
tion only, or for the whole month in. which the redemption twM place, which has 
been an usual practice ; and that the provisions of the Kegdlation as to the time at 

which 
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wiuelKlxledgefaM^ be sold, and tbe appltcadon of the surplii^ have.beeo altogether 
diraeg^ed. 

26. The penalties of the Market Farm Kegulation hare no rvfeieiwe wha^ to 
the provision by the governcient of sufficient markets. At Malacca die maffeet* arc 
ao situated that iiitas been found almost impossible to euforce ^ Regulaliun with 
respect to some of the less valuable articles offered for sale ; but what has beep 
done in conse(}uence ^ a toll, not authnriaed by the Regulation Miywbera {for dm 
profit to be derived under the Regulation is by stall hire), has been demanded at 
a distance from the market. This practice is of course illegal, but 1 am not sore 
that it is confined to Malacca ; if 1 am rightly mformed, tor 1 do not wish to 
^ak positively except on matters which have been proved before me, or which 
are within my own personal knowledge, die persons in charge of the market h«re , 
have mode similar demands. 
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27. These inconveniences, and I believe others might be easily discovered, ; 
seem to me to furnish abaridont reason for a revidon of the existing Regulations. 
But there remains a much more important question ; if it is either necessary or ; 
expedient to make any change, is die monopoly system one which ought not to 
be retained at ail ? 


28. In considering tiiis, 1 will not ent^ into any of tbo general arguments : 
against uionopoltes ; these arc well known and obvious ; they did nut indeed pre« 
vent the Parliament from allowing the continuance of ttic opium and salt mono-' 
{lolics fur purposes of (cvenue, but a decided opinion was cxpressi||d by •all 
parties as to the expedience of abolishing them as soon as the loss cpuld be 
afforded. 


29. I will liowever confine tiiy observations to monopolies as they exist here ; to 
their practical effect in the manner in which they are, ^leriiaps necessarily, ‘adminis- 
tered. I leave out of consideration even the enhancement ofpricc, which, as the 
monopolies arc at present nearly confined to articles of luxury or intemperance, may 
be no ev'il. This observation will not, however, I believe, apply to the surec 
farm, nor to that of pork, which however stands on a separate ground, ns the 
revenue is appropriated by the Regulation to local purposes of great im|>ortance 
and benefit to the classics principally affected by the exaction. 

JO. The first point to whieli I would particularly call attention is the enormous 
power put into the bauds of die farmers and the persons in their cmpUiy. This 
is an t)bjcction to all tnonopolies, but its iniiiortance very much depends on tlie 
cliuracter of the persons likely to be engaged in them. Now to whom is this autho- 
rity here confided ? 1 believe that the farms are sold most rigidly to the best 
bidder ; the only criterion of fitness being his ability to defxiait the rent for u 
certain portion of his occupation ; and the main security of the government, whether 
any bonds from .sureties arc taken or not, being the power of resale in the event 
of dciault, before the amount of this deposit is exhausted. Perbap.« this is all the 
government can do ; perluips an inquiry into the character or respectability of the 
proposed former would be too vague and dangerous a criterion to act on ; but I 
believe the practical effect has, wen, that in very many instances the famis 
have been let to person.^ neiUicr of weultii nor of resjicctubiHty, and not unlre- 
queiiUy to mere nominal purchasers, put forward to take the rcspousibilitie.s of 
misconduct, but not really allowed the tnanogetnent of the concern, which was 
reserved for the substantial purchasers, who have occasionally been convicts, even 
if convicts have not, of which I am sore, been fonnally received as tlic ostensible 
farmers : whatever, therefore, there may be of exaction or of fraud, may be done 
by persons screened from observation ; while all punishment, and often all civil 
liability, lolls on some one hired, like the nouiinul proprietor of a libellous 
newspaper, to bear the legal consequendis of another man’s crimes or default 
Nofo 4). 

31. If Mich be the persons to whom the uionofiolies arc givcti, it becomes very 
important to see what j^ciically arc their powers. If tbt government kept the 
motu^Iy in tlieir own bands, they would at least retain the power of passing 
over trivial ca^, and. not subjecting persons, if only slightly culjiublc, to the 
heavy and uomitigable penalfies of the Regulations. But what pitffrability is there 
tbm the farmer, selected, or rather unselccicd, as ho^is, will attend to any such 
considentlions } even if he acts honestly, and attempts to gain no more than hi.4 
ftght* what likelihood is there of bis flinching from tlie most complete euforceinent 
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of it? It is bis interest to do so in all cases ; and tinder tbe 8|>mt Rejpikttoii, 
though only under that (another curious instance of want of uoifiMln%)^ be has 
tbe further inducement of a share of the penalty, if he himself bc^mes tbe 
informer. \ 'rM 


3J. A yet more formidable power of oppression, and inducament to ezereise 
it, consists in the opportunity of harassing persons who Have not resiliyij infringed 
tlic Regulations at all, or who have only intiringed those parts of them Mrhich are 
of the most <j[ue8tionable authoiity. Looking to the cliaractcr and habits of many 
of the nations which resort to our ports, what likelihood is tliere that they would 
resist a demand made by a person under some colour of official character; who 
represented that a Regulation, of which the foreigner had never beard, had been 
infringed, pointed out the penalties which would follow on conviction, and offered 
to take a moderate compromise instead of proceeding to enforce them ? Cases of 
this kind can rarely be known in detail ; but no one, I believe, can deny the 
probabilitv of their existing, or docs practically doubt that they do exist to a tlirge 
extent. Foj instance, when I was last at Singapore, I heard of the probability 
of jiroceedings before the magistrates, under circumstances which, it correctly 
represented, would not have supported any conviction. The case, however, never 
came forward at all, but I believe every one who heard anything of it, supposed, 
not that the farmer had found out his mistake, but that he had driven the 
defendant to a cora[)romise. I may here .also refer again to the case mentioned 
in Note (2.) 

.] 3 - '^he evil, however, does not rest here ; the fiowcr of oppression given to the 
farmer is perhaps hardly so great as that placed in the hands of the jieons, and 
other suboidiaates whom he employs. Under the most favourable circumstances, 
such opicers are not likely to bie very immaculate. But it is clear that the best 
security for the conduct of these functionaries would be, their being immediately 
in the employ of the government, or of farmers whose personal respectability was 
a.sccrtaincd. If the farmer is a corrupt and fraudulent man, the more oppression 
his servants exercise, if it only prove successful, the more highly will he value them. 
And accordingly, what is the character which, whether they deserve it or not, tliey 
in fact hear ? 1 am told, indeed, that they have been considered by a bench 
of magistrates to be persons in whom a right to search houses and persons, 
without even a magistrate’.s warrant, might properly be, and was vested ; but 
I have already judicially declared my dissent from the law of that opinion, which 
is not likely again to be acted upon ; and I believe that, such as it was, it pro- 
ceeded on a supposition of financial necessity, not from any consideration of the 
danger of a()use. But with this single exception, I hear on all sides distrust of the 
cliaractcr of all peon.s of this description, tliose in the service of the Government, 
who, I .su|ipo,se, are the be.st that can he procured, not excepted ; and I certainly 
have known both a grand and a pett}' jury find bills and verdicts against persons of 
this description, with which in some cases 1 have not been absolutely di.ssatisfied, 
in others I have, but in all 1 could not but think a person, free from the obnoxious 
character, would hardly have been put upon his trial, or convicted without stronger 
testimony. 


34. If, however, I am rightly informed, tbe mischief spreads yet wider, at least 
in one instance. The revenue derived at Singapore from the opiom farm, has 
increased very remarkably of late, and the solution 1 have generally heard of it, 
ha? been that some C-hinese connected with the Hooeys, or fraternities in tlie 
island, have become the farmers, and have been able to afford a much larger rent 
than their predecessors, from the additional power which this connexion gives 
them of detecting any smuggling. In short, they l^in the advantage of having, 
besides their establishment, of peons, an irregular body of spies and intelligencers 
.scattered in gf'eat numberj over the island. Now if 1 hear any bodies of men 
universally denotmeed as dangerous, any system of union treated as mischievous, 
it is tliesc’very Hooeys, wliich derive in tKis manner an indirect support from the 
monopoly system. 1 do ftot mean that the government, because they derive 
incidentally some addition of revenue from their existence, would show any undue 
favour to these associadons ; but these bodies, tyrannical and oppressive as they 
arc .said to be, but checked in soine degree by being afraid to attract much public 
notice, can hardly tail to liavjp their powers practically increased, if they can ventured 
into public, and at once exercise oppression on their enemies, and procure 
pecuniary benefit to somfe of their members, by a real or pretended assertion of 
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the law. 'And here, as before, the danger is not merely of undue severity in foe AboU8l»i»j> the 
open enforcement of the claims of the monopolist, but ’still more of under-hond 
tyranny, by threats of proceedings perliaps really uutenablc. 

35. Tb^e are t|i6 principal local argun^ents which occur to me ; and I have 
already said tbafe>»l ^ not wish to retail those of a more general nature, with which 
every is ac<|uaiats!il. ITie local c<msiderations, howev^, seem to me of 
sufficient weight to make it a serious question, whether tnonopmies are ex(}edient 
here, even if their continuance on the continent 0^ India is desirable. 

3t». 1 am aware that their abolition would render an entirely new system of 
revenue necessary. It would be impossible to raise even the amount now received ^ 
by a system of direct taxation of the ^ome ayUcIes. The Singapore opium farm, 
rents, Lbelieve, for 4,800 dollars a month; and I am told that the consumption in 
that time is not mota tlian about force c^ts. The opium, thercfoi'c, which sells 
for about 550 dollars a chest, that sum c*sisting of a monopoly price ut Calcutta, 
w-idf freight, insurance, and the merchant's proht added to it, is farther taxed at 
Singapore to the extent of very nearly 300 per cent, on' its import price there ; 
and the whole price of it to the farmer is about 15 times its original* value in the 
grower’s bands in Bengal. Before it gets to the customer, tbc farmer has to pay 
bis eslahlishment of peons, to kee{> the requisite shops, or to give under-lesst‘C8 the 
profit necessary to induce them to keep them, and to get a profit on his lidventurc 
equivalent to his large outlay. It is <|uite improbable that the government could 
levy successfully an impost of currespondiug amount, even allowing for eth fact 
that the farmer’s profits would not have to lie included ; vet there is no reason 
why the government peons should be less effective than tlie farmer’s. The only 
account that can be given of the difference is, that the government would not 
have the beuefit of (he system of indirect espionage already referrefl to, and that 
their peons would be confined to the fair and honest enforcement of thcMaw ; hut 
jf so, the present system is only effective by means indefciisiblc, and an evil in 
themselves. • 

37. The government, probably, would be equally powerless in enforcing the 
surce farm to its full extent. . llie retail price under the Regulation uppeured, 
when a case connected with that farm came before me at Malacca, ‘ to be treble 
that fixed there for the purchase by foe rentex’ ; and in consequence of my dociiling 
that the renter was bound to take all surec tendered him at the fixed price, the 
farm was resold ; and I believe a lower rate fixed lor his purchases. The re-sale 
was only justice to the renter, who had purchased the farm under an impression, 
wiiich the officers of the government also entertained, that he need only buy what 
he pleased. Rut it may well be questioned whether the reduction of price was 
justice to the growers, who had had a rate fixed by competent authority fur the year ; 
and also, whether the government had any authority during that year to make tlie 
alteration; but however that he, the enhancement of price was originally. 200 per 
cent, and more after the alteration ; and 1 suppose the rates arc not materially 
different at Singapore and Prince of Wales’ Island. Considering the nature of the 
article, the maimer in which it is grown, and the small quantities in which it is 
retailed, this, though less striking than the former case, is an amount of duty 
which it would perhaps be equally difficult to levy by legitimate means. 

38. Similar observations might probaOIy apply to some of the other monopolies ; 
but enougjh has been .said to show that 1 am uot blind to the liuancial difficulties 
attending any alteration ; this, however, does not affect the necessity of consiilering 
whether the present system is fit to be continued ; if no adequate substitute can be 
devised after due in(]uiry and consideratiou, the impossiliility of finding one might 
be a reason for the continuance, by Com|keleTjt authority and v\iih proper modifica- 
tions, of the pre.<ient system ; but at all events, the evils which exist, furnish, as it 
appears to me, ample reason for endeavouring to rcuioVc them by introducing some 
new plan. It would be foreign to my purpose to ent'er into consideration of the 
feasibility of sucha^ange, or tl>e most desirable way of making it; but 1 know 
nothing in the circumstances of these settlements to ipakc it impossible. 

39. 1 have no further observations which 1 wisii at present to offer on ttie 
oxisciog. Regulations $ but there are two otlier subjects cuunected with legi.slation 
iifhtcli 1 will take this opportunity of mentioning. . 

40 . The first is the notion vfery generally entertained of the expediency of rc- 
establiahfog a gambling farm. I'his question has long .been a matter of discussion 
in theBtraits, from the time when such a monopoly exiWd, throughout the period 
of its discontinuance till now, when the general course of opinion seems 10 be in 
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favour of its re-ostablishineot. As a practical question* 1 hardly ibiak it worth 
discussion, for it cuiinot be re*establisheJ except by a fundament^ tdteradon of the 
law ; and 1 do not bcliete that any lej^Iative body, competcyat to make sndt an 
alteration, will consent to do it. But the arguments by wbick^e exj^ieni^ of 
such tt change is supported, raise spate questions to which it' be desirable to 
advert ; and I feel anxious also to explain the grounds of my own opinion ; be- 
cause I entertain high respect for the judgment of some of those wh#wisl» for 
such a change, though in the particular case, 1 see nothing like soundness in the 
arguments whicli ore generally uited in support of their views. 

41. I have already said that nothing can be done without a fuodomental 
** ^alteration in the law. Gambling, w henever and wherever committed, is an offence 
against the law as it stands; no governmeot,*io Its executive capadiy, tan .^cense 
the corotnissiou of a crime, and no aiitt^ity enopoweml under the 55 Geo. 5, to 
impose duties and taxes, can repeal partw dm general criminal law for tim purple ; 
tltey can make some new offences of smuggling, but they can legalize noting 
which is forbidden on grounds unconnected with revenue. The fanners of the 
monopoly, therefore, if it were establislmd, \t^uld be indictable, unless the laws 
against gaming arc abrogated generally, or unless the Legislature have nerve enough 
to pass a law, leaving tim practice illegal in itkelf, but permitting it in the govern> 
lucnt gambling house. The prohibition must be made fiscal only, before the 
licence can he ell'ective. 

4U. Now, what are the common arguments in support of the establishment of 
such a monopoly ; besides the advantage to the revenue, I believe they may be 
reduced to four ; tlte inexpediency of absolutely preventing gambling, at least as far 
as tiic Chinese are concerned ; the hardship of prohibiting it when practices 
• equally pernicious, as opium smoking and spirit drinking are allowed ; the direct 
benefit of having it carried on, if at all, in public and well-known places,- and the 
inefficiency of thi; present .system in preventing it. 

4j. To the first argument, as it proposes to rest on Chinese feelings and iisagc.s, 

I would only answer, that I believe the most respccmblc Chinese inhabitants of 
these settlements would deny that the proposed indulgence was required by their 
habits and notions, or^vus any boon to their (lopulatiori. To the second it might 
be .sufficient to answer, that^, the existence of one evil is no reason for the tolera- 
tion of another. But as znort! weight seems to be attachtd to it than I can at all 
understand (I believe Mr. Fullerton even went st* far as to represent that the 
ileeUiration of the illegality of the gambling farm would render it necessary to dis- 
continue those of opium and spirits also, on this very principle), it may be worth 
while to point out not only that gambling is a legal crime, and that opium 
smoking and spirit drinking arc not, but also that all gaming is an evil, while the 
other praeliecs are not necessarily so, unless in excess, or at least that no harm 
can be done by (he alisolute prohibition of gaming, which at the very best can only 
be a harudess extravagance ; but the use of spirits, or even opium, may be, and 
ofU ii is, a iiiutti!!’ of necessity. 

44. The weight of the third argument depends entirely, I think, on the amount 
of crime arising out of gaming, but not consisting . in it, which would be pre- 
veiiU'd by greater publicity ; for the wbq|e amount of gamblinc itself tvould cer- 
tainly be ratlier increased than diminished. With an effective police, this, in small 
places like these, could not be great ; but I doubt the fact of such an increase of 
crime .so oircasioncd. I have been occasionally referred to the example of Paris, 
where there are li(;ensed gaming houses, as showing the advantage of the .system, 

1 .stuvuhl refer with great confidence to it for the opposite purpose. That the 
licensed gaming houses of l^aris are better conducted than some of the low illicit 
hells of Londou, 1 entertain no doubt; but that the aggregate of crime and misery 
traceable to the pernicious ij^abit of gambling, the suicides and murders, as well as 
the ruin and insanity arising out of it, is incomparably greater in ParisHhan in 
l.ondon, 1 believe no one who inquires can be ignorant. Much eff diis may 
depend on the different chameters and habits and principles of the people ; but 
surely much maybe traced tu the sanction given to gaining by the taw, which 
removes all re,strictions oC shame, if it does not break down au iwstfidnts of prin- 
ciple, and allow;! men of the .gravest character end most venerable station to be 
the uncensured and unceusurjng spectators of soifccs which mf person of ordi- '* 
nary attention to daiency in England would avoid. If, indeed, the principles of 
the argument now under discussion me to be admitted, I do not See miy reason 
for stopping at gamhliug houses; the establishment of ticensed brothels also 
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would pro^e revenue; uould preveW Kune of tlw er^e$ now cooMnitted iu low the 

liouses of ill fame, and would bave the example of Paris Jp sujfipoit it. RawKOtr’* Com> 

45- There rema^os dte alleged ineffidency of the present system. Now I have *” 
alreiuiy pointed one of the tocemvenipnees of a system of monopolies, that ^ 

the famittr has obfhing to guMe bis discretion in fully cnfoidng the law, except 
die ooBsi|derstt(m of h#own interest. In ibis manner, undogtee^ly, the hwmer's 
peons might be more efficient than the r^ular police ; the^rould watch many 
places whidi the police would think it better no|, to meddle with. The farmer 
would seek for ialormation, not merely whether rtierc existed low illicit gambling 
houses, l|pt whether parties had not, by their private anuisements at home, sub-« 
jected themselves to the penalties of tjie law. Any officer or merchant might have 
spies » ht#iOiaie to see wbetlier his goeste did not occasionally trespass within 
the forbidden Umita^ the members of government would be exposed to the 
same inquhatioo, or if not, only because the farmer would have iiome foolish or 
dmlonest wotion Uiat it was not his interest to be strict in such (|uartcrs. No man 
can be further thau myself from willing to encourage gamlbg in any class of 
society, but 1 do not think this kind of interference wouhi be dcstrable, nor do 


1 believe it to be wished by tltose who complain of the ineflicicncy of the present 
system ; but it would be a probable consequence of the alteration, unless Malay 
and Chinese gambling are to be prohibited, and English gambling to l>o legaliiced, 
or unless there is to be a gfuieral qualiiicatipu, by properly, to break the law. 

4^. Wtiat 1 believe to be reully meant by the objection, however, is, that the 
police do not enforce the law ; that it is better rvorth their while to he quiet, even 
in cases a here they ouglit to interfere ; if .so, it is a great evil ; but how dfould the 
alteration remove it ? or else, why should not the evil be removed without the 
change of system r I have already pointed out M one of the evils of the jnonopoly 
system, the danger that tins fanner will rather encourage lhart discountenance 
mere oppre.ssion on the ])art of his |)eons. This kind of ctticiency, liowcver, is not, 
I 8uppo.se, what is desired. But if, independently of this, the present police is 
inefficient in the suppression of gambling, it must be from inadequut** Ibrcr’, from’ 
inactivity, or fiom corruption. Now, inadequacy of force may u.s easily be 
removed l>y increasing the police, as by creating a fa nn, and awtborizing the farmer 
to employ peons ; and inactivity, or mere c<»rru[)lion,^ may be g\rarded agaitrst a# 
■well by an active supervision of the prjlice, and a tnorc careful selection of its 
nicmbei s by the existing authorities, as by the transfer of a certain portion of their 
duties to a body of num under the »ujH*rinlemlence of a jairson <lireclly interested 
in their efficiency. If anything more is meant than this, distinct from the dis- 
honest efficiency already referrctl to, it mu.st be one of two things, either that the 
present superintendents of police have their hands too full of other husipcss to be 
able to give the necessary attention to the conduct of their sulajrdinates, or that 
tho.se subordinates are so ill paid us t(* be exposed to corruption, which they would 
not be in the cmployroenl of more liberal private masters ; for if it is merely 
that the class from wliich the.se . officers are taken i.s not worthy of confidence on 
any terms, this would be a great calamity, but it would not be lessened by making 
them unfaithful servants of a priv^ instead of a public employer. 

47. Now I shall Oder no opinion AvlteUier the establishments here have in fact 
been reduced to a scale below that netxtssary fur efficiency ; but if tiiey have, the 
remedy is by restoring them to a competent force, not by transferring part of 
tlteir duties to a mischievous institution. In the same manner, if a private cm* 
plover could get tru.stwcH’thy peons by paying them better, but not without it, tlie 
government aik» ought to (lay tfieirs letter, and get the best services. Economy 
is a great ol^ect, but it is not economy to put up with bad services because you 
do not like to pay for good ones. 1 express no opintop wlietlier the present pay 
is not adequate to the procurement of faithful servicei^ ; 1 only address myself to 
any argument founded in a supposed iuadequacy. 


48. On these grounds 1 entertain the strongest conviction, that a gambling 
farm would be mischievoas as wdl as illegal, and thaftlie' arguments against it arc 
mudh.too strong to be any time overruled by the mere eonsidcratton of the 
paktfi:y revenue to be derived firom it, but esfiociaily wlten the whole revenue sys- 
topa may probably be the subjei^of revision. * 

^ 49. The only remaining swbjltet of this letter is, |hc exi>e^ncy of establishing 
e legal copper coinage ; I mention it rather to draw at^-ntic^o it, thau to enter 
into any lengCheued di8CU8ft«ti of it. I irelieve it indeed to be desirable, and 
I thiaki, 4 f well managed, it might be carried into effect without material expense 
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to the {Government, or injastice to ttie holders of the present coin. may be 

material objection, considering the great variety of nations who trade here^ to 
throwing any serious obstacle in the way of their dealin]^^ and then being, 
I believe, large quantities of the most worthless coin ; yet.l i|jj|nt>ot fancy any of 
these difficulties insuperable. Ttie evils of the present sysf^ are great. At 
Penang, within th^ years, the value of the dollar (or, rather, of Uie face) has 
fluctuated from i.'^to 105 pice, and the govemtnent has been obliged, coutrary 
to their general practice, to receive a large quantity of copper coin, not, I believe, 
strictly in payment, but at all events in deposit from some of the farmers ; and 
1 believe material loss was occasioned by the transaction. The loss to individual 
holders of such coin must of course often have been very serious, and roust be 
renewed on the present system, whenever it 'shall please any Birmingham jfoundiy 
to pour in a fresh supply of the miserable ^sh that now passes as currency. 

Tljese arc all the subjects of a legislatorial nature on which 1 am at prc-sent 
desirou.s to trouble^ you. I am aware that no legislative measures can no#'be 
taken here ; but .still you may have occasion to make some suggestions on some 
of the subjects referred to, or may be consulted upon them ; ana I have therefore 
wished to make yon acquainted with my owii views. Should they coincide with 
your own, you may probably have some opportunity of acting on them ; should 
you ditTer from them, you will at least learn from them what sort of opposition 
your own notions may perhaps bp exposed to. I have a few other observation.^ 
to make, but they had better form the subject of a distinct communication. 

^ I have, &c. 

Prince of Wale.s’ Island, (signed) li. H. Malkin. 

6 July *183.1. 


From B. H. Malkin, Esq. to the Honourable Kenneth Murchison, Esq., Governor 
of Prince of Wales’ Island, Singapore, and Malacca. 

Sir, 

In my letter of July (ilh I mentioned that I should probably wisli to addrc.ss 
you again. The subjects of this letter will be chiefly of an executive nature, and 
most of tluiin connected with the court of judicature. There are, however, more 
general considerations involved, though the transactions of the court have piinci* 
pally been the means of bringing the questions to iny notice. 

'J lie first 1 will mention is one to which 1 have before eallcd the attention of 
individual members of government, but I have never, I believe, hitherto men- 
tioned it in any regularly official letter. 1 first adverted to it in a communication 
made to Mr. Ibbcfsdhi, when he had it in contemplation to establish a distinct 
court of requests for Province Wellesley. I then intimated a doubt, which I still 
entertain, whether such an act was ivithin the power of the local authorities. 
Another course, ho^vcver, was then adopted, and the particular power then dis- 
cussed is now perhaps of little imiKirtance. But the same question, although in a 
diflerent degree, aftects the temporary appointments directed to be made by the 
Governor in C'ouncil of Prince of Wales’ Island, Singapore, and Malacca, and 
these are many and important j the sheriff, coroner, justices of the peace, com- 
ini.ssioiicrs of tlie court of requests, committee of assessors, and must likely some 
others. Probably these appointments, the propriety of which must depend on 
local knowledge, may be made by the chief local authorities, notwithstanding the 
ab<jlition of the government. But 1 do not feci at all sure that the principle which 
I very early applied to the judicial functions of those officers would extend to any 
of an executive nature, especially when, as in other cases, the apfioiotment is not to 
l>e made by the Governor oj- any other functionary individually, but by tlie Governor 
in (.'onneii, holding a situation and exercising an authority which has ndw ceased 
to exist. 1 continue, therefore, to think the only safe course, till some alteration 
is tnade in the provisions oP the charter, or, at least (if that would be sufficient), § 
BQtiiu permanent delegation of these (lowers obtained from the Ben^l govern- 1 
ment, Is to have such appointments made by both authorities} for an appointment f 
simply by the Bengal government would be exposed to objections perhaps 
equally serious, though different with those whicltfapply to a mere act of the local 
officers. 

The next matter to w'hich I would advert is, the manner in which interest b 
allowed by the government on money iu the hands either of the cqurt or of 

the 
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tibe i»iQii!g» ittnk. The twp (So not alnncl c«c% on tjho sem^ ibotiD^ but the AWij^g tht* 
fenen^ inesQOLveaience of <»« wirt of d»e ENresent eystent the same m each. 

lncOBAeqaence,pf im ap|rftcation'te.A.Mr. Ibbetson on these fflibjectSi he pro- , 
iweed tO'^ BeiiiliijjKeeMnmen pof cent, intcarm^, should he jpaia on 


daese monii^ whuwi^iostted ^ the Comjpaoy’s treasury. The gensih) scheme. of 
the {Hoposid was ao^ed to^ btit with certaui modihcatioos i;, the allowaoee of 
iomrest to the savings faaolc being made to cqcrespund with themes, of tldtt estab- 
hehed in CalcMlt% ami the court funds being penuitted> in coj|U»<Ki with those of 
junvate iodividualst to be subscribed into a four, {ler cent, loan, at the favooralde 
exdwnge of sMWari^fiees for too dollars . . '>k 

AU^sSiscribeis to the aevio^ bank thuprfore are oidiged to take government 
paper Jbr deposits, if they exceed 500 mpees, and the court funds labor under 

the seiiie disadvanta^* end ongkmUy idto tj|^ of .not being allowed to « 

r^ve any. interest for sums ^*’*<^* 

tidlttl parts of 10a rupees above that sum. The latter iucunvenlence, however, 
has been remedied by the practice of the f to-order all such jtuots 10 be invested 
in the savings bank, an advantage which could not be contemplate in the fuun- 
datioD of that instifotion, (for it was then supposed that interest would be pp-anted 
mi the court funds withogt die restrictions afterwards iiriposed>) hut vdkich .|ius 
pyiiQ^ed i^t the least impo^nkheaedt. derived , 

. ip^aticm boiifev^ Ifoiti the origfoal phm has been productive of considerable 
loss to the, parties .mtwreated,% the., court funds,, and is likely to produce much 
more ; this is owing to local circumstances, which pixilmbly were not remembered 
by the Ilcugat government when they directed the alteration, 'flic saiuo».^pirit of « 
liberality which induced tliem to sanction the grant of interest at all, would, 1 think, 
have prevented them from clogging it with the present cunditions if fhey had known > 
their mischief. Almost the whole of Uic court funds is in the luuid^i of the 


accountanUgencrul, in dollars ; they are all therefore .suliscribcd into tlic loan 
at a loss of about two per cent., from the difference between the exdmnge directed 
b)’ the government for these .purposes, and .that currently ubtuiiiing, I believe, 
under the sanction of the govtrinneiil here. But h further evil arises from the 
certainly, that frimi the very limited market existing here for government paper, 
any large sum can only lie realized at a further considerahle loss. All sales of 
large amount will be at a dircuunt ^ and this seems th me to furnish an answer to 
the observation in the 3d. paragraph of the desjiatch No. 103, addrus.sed to 
Mr. Garling, and bearing date 28th .lanuary 1834, which denies tlie cx(K)dicnuy 
of making any .special provision for persons interested in the court fuuds here ; 
and observes^ that the accountant-general may conform to the practice of the. 
same ofiices at the presidencies of India. There the accountant-general Ini.s a 
market to resdn to j he has the chance of buying at a discount and selling at a pre- 
mium ; but here, with the same powers in theory, he has ^them not in (iractice. 
His only way of investing money with proni)Hitudc and safety is, to subscribe it 
into the treasury under the terms of the despatch, and Ids only way ol‘ getting it 
out is by sale, whfoh' is almost certain to be an nnfavourablo one. 

It is also to be observed, that the loss to tlie parties can very seldom be any 
benefit to the government; they 'gain nothing in the payment of interest, for that 
i.s paid at four per cent, whefo^r the money i.s invested in government {taper or 
not ; and even the unfavourable rate of exchange gives them no advantage, for of 
course they pay the interest at the same rate as they receive the dc{>osit ; and the 
satiric principle will apply tb lbe paying off the note ; and the proitubtlity of loss in 
selling the note at a low price is no gam to the government, unlc.ss they become the 
purchasers ; but this will very seldom be the case ; they will seldom wisit it,' and 
the mere fact of their being in the market would probably, where the demand is so 
limited as here, ttbke a i>crceptible advance in the price of the bill. « 

Practtciilly, therrefofe, we are not asking for any favor for these classes of dept;^ 
sits, which they do '^mt receive on the continent of India; we only wish to be 
exempted from an tbequality derived from the different operatiem of the same ruie^ 
under varying circmnstoiyees; The same argumedt might apply, in a 
degrce, to all deposits rcedVed here, but I do not treat them ail as on ffte sanm^ 
fob^hg. With whatever tbrata the government may choose to clog the accom- 
fnOdaQjpp fhey dford, it is a answer to all private depositors, tliat they are free 
to aec^t or refuse, and that tlfcy need not snbserihe at alt unless they like the 
coaditik^; but this is not the case with the funds either W the court or the 
tevfog|ijr banh ; thev must be invested securely, ttmi they most he easily convertible 
•¥( 9 o:li * L ‘on 
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on demand ; and there arc no means ojien of fOTCsting them so as to’ these 
requisites, except by de|)Osit in the treasury. They are both’^aAso enddeia W thih 
favor ordinarily shown to charitable institutions, for the cou ri jl hds bdoog in so 
large a proportion to widows end infonts, many of them annw^pi ttra very small 
amount, and without other support, that they fairly come 9 !a( 0 ^ ^"^desenption ; 
■ and the savings bauk has at present the additional claim of beitig coodtidted at the 
expense of privateflubscribers, though the Bengd government has sanctioned die 
principle, that tlte expenses of tltese institutions 8&)uld be borne by the public. 
I hope it will not be necessary h^e to resort to diat principle, for I believe the 
subordinate officers of the gover^ent would not be likely, lull as their hatrds are 
of other business, to pay so much attention to its details as those persons now 
separately employed upon them ; ahlj the Wsiness would probably be cast wi 
them, as it'^wvmld not ha^fatifficieot amount to warrant by itself any increase of 
the government establishments^ but present practice 

altered, we are perhaps entitled to some consideration in consequence of it. fv 
I think it firobable that some application, itt conformity with the above obssr* 
vation.s, may in any case be made to the Oovcrnor-gteneral in Conncil ; but if you 
agi'ee with them it will probably come with more weight from the local government 

than from any private .quarter. 

In the same letter to Mr. ibbctsou, I called. his»abteaUQO to.Jthe expediency of 
erecting here, as in all other KingX Courts »p ,Jiidia*,4t panpec ostolitishment. 
'I'iiere mny be ddfieuidoa-atMtidhig k, espeoially. ab Singapore and. Malacca} I 
meifiitm it however not now again to discuss it, but merely to draw attention to it. 
There was however another subject, which 1 mentioned at the same time, to which 
also I will shortly advert. I then intimated a wish that the table of fees now in 
force in the court should be modified, particularly with respect to the lees on admi- 
nistrations' and probates, and the per-centages paid on petitions, affidavits to hold 
to bail, und judgments ; and also thot the gt>vern»netit would allow the court, 
without [)rcjudrcc to the existing arrangement as to the payment of its officers, to 
remit or .susfieiid the payment^ of fees altogether in certain casc.s, not necessarily 
connected with absolute pauperism. This last I continue to think desirable ; hut 
with resiK-’ct to the alteration of the table of fees, except with regard to probates 
und admini8tratir)n» which have been already dealt with, I have not been able to 
devise any mothod bywvbich the same amount eouUl ba. nmreu uaexcepl^daftbly 
raised, and 1 have therefore suggested no alteration. The evils of the present 
system, sudj as they arc, would be very much diminished by the grant of the power 
of occasional rcn\ittal already referred to. 

T should hardly have thought it necessary to mention this mere non-proposal of 
any change, had not I myself formerly spoken of the supposed pressure of the 
]>rcsent .system, and had not the grand jury here once referred to ' the .subject as 
a grievance. I thou^t it therefore desirable to show that it had not been simply 
])assed over. And while Lmentipn Jl l m» 3 t ilab Jraw,,tM>liha^h^ (0 the j(raig||c^ 
operation of the change actually ixmdp m J;hq,.a4hti!hjN^i^tion j^d The 

bcnolit has boon very considerable, in inducing persons interestea *in small ' proper.* 
tics to come forward and obtain legal titleii:.„tP:,4^>dhi. And I believe that the 
(inancial effect has decidedly been favourable, rather titan tinfavourablc to the 
government. If indeed all the parties now claiming administration or probate 
had made the same claims under the old sy.stem, the amount received wonld pro- 
bably have been greater under it ; but it is quite cl^,. timt only a very small 
numbtn* of these claims would hi\ve been advanced, aha tne increase of payment 00 
a fc\i» large estates must have been amply sufficient to cover the defalcation on the 
few small onc.s, which would on the former plan have been legally dealt with; 
'lo the public, therefore, there has been advantage in the more regular course of 
proceeding introducetl ; to tlic government certainly no loss, and proUaWy 90^ 
gjiiri. No one has suftered,»except the court and the registrar’s office, which have 
had a very considcfeble increase of labour cast upon them. ' 

I luive often had occasion advert to the very, loose mannet in ^ich the 
icharier constituting the cburt*of judicature is framed. *Tt would undohbt^ly be 
^sirahle on this acconnt, end hiSo for the purpose of introdtnchlg' idme pchiVietis 
abd provi.sions nhicti are much Wanted, that the charter aiioulw’^be ckitIb'Uy 
revis^. The expediency of doing so has been often talked of, and the task diay' 
not improtmbly be undertaken. 1 do not wish to enter into ilfitiy detailed ct^ffer- 
arion of the alterations which might be expedient, but as it ^ to ^at no 

cluuige would be hastily made, and if made with due deliberation, the focal autho- 

^ rities 



qC ODUTM ai){]^«fd ta £ac infomuuiioa, it jimy Aot Me inexpedient for AboluUug Oie 

tte Co iwMjfbiii a Itatof eubjeiijts to attentioo laight in such case lie beneficially itewrdw'* C«irt 
idtreeced. .. In some iD«an«e»jioxj>stige ®>gbt be desurabie, but they se®*" tb “ *‘”***- 

mO'le; be; ■■ I PPt We include any auggesticos arising on 

iiMM^ly< iecb»i^^^^^ probably, in Weeent of any change, 

faave lik opjport^^ but merely point oat matters of general con^der* 

atkm. Some of, d’W' ndirntti if it were tbought desirables of a tfiore speedy 
dtspatcb, of beu^ made the subject of enactment by the Legislative Council ; but 
most of them wopld require an alteration of the charter, and 1 have therefore 
included dWa aU as in some degree coimeoted with each other, abd with the court 
cd* judicature, in this letter. 

It seems '!to me then<veiy desir^le,* tlmt mfhet* by a provision qf a new charter 
(nr by ail indewndant alteration,, of the should he 

rendered If^atly receivable here. ^ra||nk||^^^^R|nii^oniMs^ly wanted, 
l^lire cdb, 1 think, be as little desirable to remove tlte 

uncertainty whi^ now attaches to th e liability tdofficem and soldi ers to tlm jui is- 
dktion of the courts here inc^ain civil is ©H^inac difli- 

coky would never have arisen unless from the circumstance of tlieso scttloiucuts 
having been forgotten by tlie framers of the Mutiny 4ct, when they were pro- 

vkiing for the cases of ""^ ' ""' ' *^"' 

rnTTTOlfc .not ffiupivmwS^^ be expedient fo give the 


m 


'-*'3 ^ H V* M t »a •'{•i vi 4t « 




amaU felonies with a j ury. It 

«Sin?ru» that case, indeed, be hdeessiary to dei>ar“om We Pacti<y. ol 

lioldiog the quarter sessions from week to week by adjournments; but in luy 
judgment that change would be in itself an Improvement. 1 am aware of the one 
aigumet^ in favour of the present system, the expediency of an early dispatch of 
business of small moment ;<^ut I have never doubted that much mure Juirrn was 
done by the laxity and inacctu'apy introduced, than gfiod by the proniptitudcj. 
There ought to be as full and careful investigation, proceedings a.s» rt^gularly had, 
and <ieposition.s as regularly tiikeo and returned, on a committal to tlie (juurtcr 
8e.ssions, as to the sessions of oyer and terminer. Hut 1 believe none of these 
exist ; the preliminary and final investigations arc either ubsulutoly jumbled toge- 
ther, or at least the first is very cursorily conducted. 

I. 

the acts ot that court, which thus loses in most cases the power of inquiring into 
them. 1 know nothing else material to the quarter sessions, except the more 
accurate definition of their poWer with respect to roads, bridges, &c., end the 
manner in which the expenses occasioned by their order are to be defrayed. 
Perhaps it might be well to impose some check on the unlimited power now 
giv^ to the government of ren^ylQg iGfiagistrHtcs. * 

rpiRoy^ JiA ync^riaiqtics wlireh now exist as t,p the 

-““niwwMiM'Br (ffi 

. ®ne tdosT cxpeyiciiT course, 

ex'cept that the provision of’.nage^^ of the charter, that the rccoitlcr should 
always be summoned to meet to be expunged or greatly altered. It 

has been retained from the charter of Prince of Wales’ Island only, is quite inap- 
plicable to the united settlements, and is practically a dead letter ; but it may cause 
confuskm. There may be (mother matter of very serious coosidorutiun, con- 
nected with the office of the Jay judges. In the present administration of these 
settlements, everything being finally referred to Calcutta and decided there, if; may 
become a question whether the office of governor is one of any utility,‘and whether 
the chief local authority at each place might nut now beneficially commuuicute at 
once with the Bengal government. This is very little a subject for my di.scus.'tion, 
'except for thd'saku of observing, that ip case of such qn alteration, an alteration of 
the charter, and completety a new constitution of the court, would becunic neces- 
swry. It is, perb^qN|, hardly worth wfiilc to notice the doubt which has arisen, 
whether Ute g(»veni>Ot. ej ecting governor, when tliei'e ura both, has the custody of 
the seal; which, however;, in ^ event of any alteration, would ^‘rhaps Ik: most 
piefetiy vi»eted iti the At all events, the existing question might be .set 

'JrtJteat,. • 

la theteiany reason why thef' JudgBS should be exempted from indictment. > fur 
aiwsdemiattmr? 

■ ■ '.Stlh.j • ., ■> '' ' ,.t 2 1 think. 
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I tbink it worth consideration whether grand juries nt^gne not beneh< 
abolished. The i)etty juries, whose functions are far more important, i 
improved by the admixture of the present grand juries, and the whole amount of 
service, which now often presses hard on individuals, Would be ^mi^bed. A new 
course of proceeding would become necessary, but this would ’easily he devised. 
Perhaps it w ould be desirable also that a new charter should either exempt par- 
ticular classes of Inhabitants from serving, or else give the court the same power 
of framing rules to this effect, which the courts af Calcutta, Madras, and Bombay 
have under the statute 7 Geo. 4, c. 37. 

With respect to the process of the court, it would perhaps be an improvement 
that these settlements should he put on the footing of distinct counties, and a 
sheriff' appointed for each ; and also that sei^uestration of the goods of an absent 
debtor obtain<d>le, without tlie delay of having 

the preliminary process plncOs. It might also be conve- 

nient to have a separate i( 5 ccouniamP|^^^^t each place. A materi&l savini 

_ /• . • I . 1 /V‘ . » • II. 


of expense 
to be under tTO«^a 
be extmjpted from those formalities. 

The doubt ab'cadyacb^t ed to^ w 
appointed by tTie 
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IwQceedings which are now rcquirei 
the cour^, and to DO servei|, or executed by the sheriff, to 



aheriff* and other officers should be 
-a) j^oyfflHfnent, shodld of course b e 
after, as tffi ' m 


TS 


set at rest by express provisions in 

acting »Qid^ia.jirgy.isiona, _ . . 

'J.'he last subject connected with the charter on tvnicn it at present occursTo 
me to ftiake any oliservution (though in all these communicjitions I fear 1 may 
have omitted many things which 1 have thought of before, and may, if they again 
occur to my rot’ollectioii, have to express some opinion or take some stpps upon 
Iiereafter)], are connected witli tlie registrar's department. Tlie great question 
I here would he, whether it would not he expedient to settle and render irrevocable 
I in the new charter the present or some similar arrangement between the Company 
I and the court, by wln'cli the officers are paid by salaries, and the fees taken for 
I the benefit of the Company, I believe that such a change, properly and judiciously 
1 made, would be desirable. The present system has, I think, been found to work 
• well ; its advantages arc obvious ; and I have not heard of any objection to it, ex- 
jfcpt a 8 upp(m 4 ^ 8 ^jg|^jn Qnqy to th[e Company bv receiym g less injeusthanthev 
pay as salaries. 1 do not know' the cxac^t state of this account, 
sheet of sums actually received and paid, will not show it ; and I believe when, in 
ad lition to the fees actually received, allowance is made for the exemption of the 
Coinpany from fees in their own cases and in criminal business, for which as an 
expense necessarily incidental to the court, they are bound to provide, they would 
not he found losers in the genera! result. 

It may appeal^ bowavar, that, Uia present arxiAll^enient, without any alteration^ 

JH. (1^ It r 

Sfitnrfi.thcua.,. Tiip-cxisting arfa ugemoftUlJgJSfi e,i.tner tCfe vourc or xrirec- 

ofjTiin^tee cmrsr%yTO:y liii; Ii » iii« i ii w»*riwffte ;^^^ " 


SliChrs. 

tors or the court 
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It is not, I hope, likely to be annulled ; 1 think the court of’ judicat 

is likely to propose its abandonment, and tnerecerii 


ngiir. 

ature 

ht decision of the Court of Di- 
rectors in favour of a large proportion of Mr. Kerr’s claim upon them, seems to 
show also that tliey do not wisli, even prospectively, to depart from it. But the 
greatest evil of the administration of India seems to me to be a want of fixedness. 

It is uii evil perhaps almost inseparable from government by a ffuctuating body; 
but itirendors everything uncertain. While it exists no one knows what are his 
prospects or expectations, and the power of getting good and faithful service is 
very much affected by tliis ignorance. Many a man might be induced to enter 
the service of tlie government and of the Court, even in the lower situations con- 
nected with them, if he knew that with good conduct" he was secure of tire salary- 
olFen'd him, and bad the chance of promotion, wl»o will prefer any other employ- 
ment when he knows that be is,^likely to be suddenly reduced to a small portion 
of his former allowance, rffterlon’g service, and w-ithout fault. 1 do ’not mean that 
over-payments ought to be continued merely because they arc old ; that any »y»- 
tern of payment ought' not to be liable to occasional revision, wdth due regard, ho*w- 
over to tlie claims of persons actually employed : but the general presumption 
should be in favour of whut exists. Alteration is evil in itsen, and the burden of * 
Pll^ying an advantage lies on those who propose, not who resist ft change. 

’ It s 



aufficacnt to the lww|«i <^.|^root<ii|n 

jQB6istiQ|| elteratioD^ ltia. a..^ct:oiit4ihMteide «!f the. 4)uestk», M4oi^«^jr(^)^^ ■ 

hy ^eff enot^. \The iiXNie^exbwrfigt^ the ruction, the stronger 
£cchd itpro mtuc^^ he!W>«»i» ; , 3^^ 4 ,4in»ou6oQ of a teotlt .ii^. thp ewify of an 
efficter n^t seeaii reasonable, iRhen every one ^voul<i ^ onee, • 

diminution o£ three quartets ^ absurd, ..The problem, thenelbre, is a..c^|^> 

cated mie, and must be.dealt wkh as soeh’o 

Although, however, these general consideit^ions may be appiicfi,l>la to the prio<^ 
ciple consulted by the alteratipn 1 suggest, they have comparatively liljlie baaringf 
on the particular question. The feeling of wti^ty is desirable, and it is asi much f 
destroyed by petty as by matesrial fluctuations; but { do not think it probable Uiat 
any one who takes the trouble making hii^lf frauainted wU^the duties per* 
formed by the^uboniinate oflScers of the- ri^shiilT«iic£bhs^^ quali* 

flcsiious required for their pro|>er wisl^ except, possibly, in a 

manner which 1 shall presently advert to, to introduce any roa ^ft ^l alteration. 

The highest emoluroenU qf the .^registrar’s £Terks at:|^rhsedkarc dot aipdl more tluin 
suflicient to give the court a fair likelihood of commanding the services of gentle- 
men of that ed^ation,. integrity, and diligence which are required for the pi^n- 
cipal situations wthc registrar’s qffices,‘ and which their pTeibdt holders, 1 am happy 
to say, possess. In looking to Vbat is required, it may not be superfluous to. 
advert to the flicts, that !|tf^ij|^||to^«atfSif|SCM^ regis- 
trar's business is carried tn tiTs ubseu'fcb ; thof if it^us 

not lately been so at Prince of Wales’ Island, the diftercnce lias arisen meitly out 
of the accident of my chiefly residing there, and of the oilier .judges of iTie court 
having for that, or any odier reason, generally abstained from transaating any busi- 
ness during niy absence; that besides this, the lunger establisiiiuent (p‘ a court 
there, and the more complicated matters with which it has iiud to deal, have made 
necessary an intimate knowledge of multifarious and minute details contained in 
its earlier records, to which nothing analogous exists, at least at SiugHporc, and 
u Inch fully counterbalances the greater independence and responsibility of the 
c'iiicf clerks ut the more recent settlements, which also, as already observed, is 
only no accident; and lastly, and chiefly, that it is very desirable that the cliief 
clerks should be fully qualified, in the event pfany occasional absencj^of the regis- 
trar, to discharge his duties, and on the’ absolutfe vacancy oTtlie dfflcc, to furniah 
ti successor. No peruons so competent are likely to be usually found, thougli an 
individual of paramount claims might occaaionally be discovered and appointed. 

Tiiere is, however, one change which might perhaps be beneficially efl'^ted 
iiereafter without increase, and possibly with a trivial reduction of expense. 

It is u question of doubt and difficulty, and n o demde^ ^|* *°*^“ 






l* 6 ftd clerjjis, and the office would 
therefore be likely to command a higlicr rate of qualification in the holder. It is 
not very probable that the augmefited* salary ivould procure services more valuable 
than those of the present chief clerks ; indeed, they would probablj^ be considered 
lo have a strong claim to the su|;^secl offices. But I do not know if any vacancy 
should, occur among them, that the present salaries entitle us to expect equal 
rompetcnce. and character in tlicir successors. On any remuneration at ail likely 
to be ofieretl, it aould be no ill fortune to be so well supplied. On the qtlier 
[land, the larger emoluments of the single registrar might occasionally secure the 
services of a. mkh. of . higher pretensions, and more independent station, than any 
who could reasonably be expected to be a candidate for the mere loc.al sitoations. 
The balance of ai*cmgc advantage it would require itiuch thought and judgment 
to determine ; butatheqhestioo is, at all events, very fit for considoration. 

It is, perhaps, hardly; necessary for me^ in addressing any local officer, to mention 
that any such alteration ia only desirable, if at al), u hep some change becomes 
unavoidabla* While n^iU^ can lemain as tlicy are, it would Imthc greatest folly 
to disturb them. , Mr* Kern’*, services, lii% mtimate know ledge of the pro- 
c^ings of the court for. nearly aq yeai;^ his accessibility, bis legal information, 
his acquaintance with the habits and ft^lings of the people, his sound judgment, 
his elevated character, , and the confidence he enjoys as well us deserves, will 
render his vacating the office he holds the greatest calamity which, can befal the 
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Oommunity' of 'these Rettlomonts. No sfteeukittve or pecaonijr'aiivftQte^ which 
could be deiived from a ch&tige tiToutd be aojr cooipeosatiou for its causini; him 
to discontinue his services soouot than otbef^ise he would i Mt^ an aiteration as 
that .siij»<»ej.ted 5 even if on the whole desirable, should theiofwsi^ bo Cftrefally (post- 
pnnod till Mr, Kctr i;ps ceased to hold his present situalion. The mcj^ienCf of 
iitnot ation at all is matter of serious doubt and question ; the misdaiief of itnnaedute 
change seems to me to admit of none. ) . ^ 

A new charter, however, might easily fn^vlde for the retention of the present 
'.system while ^ft. Kerr continues in office, ax»d either legalize or compel the 
’alteration of it^fter that time. Even if the suggsftion were adopted that the 
salaries of the different officers should be fixed by the charted, there, would be- 
no difficulty in continuing and estabiisbing^tbe existing arrangements under the 
present cirtmmstancea* aM prendsions prospectively. 

In an inferior degree, the same coneide t^ Oj^s apfd v to officers engaged 

in the service of the court, ttmugh not now foitning a partof its eetabliehment, idie 
interpreters, swearers, See. At p^eaent tb^ are merely supplied to lire 
court by the J^ernrnem ; the court therefore. cannot interfere in the regulations m 
of their salaries, or tiic selection of the individoab^ except by mjuiring competent S 
officers, chosen with a decent regani to cbfpwcta* and situatioi^ On a recent ■ 
occasion, indeed, when a redqction of most these salaries tmit place, I felt ■ 
entitled, us an individual, to point out to ^fr. Ofaiureb, with whom 1 believe the * 
measure originated, certain to me to have over- 

lool*e«l, .and certain arguments wbit^ 1 tboujpJrn^ad neglecteil. Bui as a judge 
of the ttourl, 1 had no power of interfering, and was not in fact in auy way 
consult! d on the sutject. The measure was suggested to the Bengal government, 
and adopted before I even Iteard of its being in contemplation. 1 make no 
objeetiwi'to this : it was in the discretion of the government. I should indeed 
have supposed beforchurid that the information of the judge, who principally 
jin-sitlcs in th<J court, and of the registrar who superintends the chief business of 
ids office, might luive supplied some material facts; and the only reasons which 
I have known advanced in support of the alteration, have certainly not convinced 
me that such infonnuliou was supctfluou.s. 

Without entering aguin into auy discussion of that question (^on which I suppose 
th(! opinioti already intimaial by me can eaaily be referred to, as 1 requested 
Mr. (.nmroli to •communicate it, so far as its unofficial character would allow, to 
the functionaries who had finally to caiTy into efl’ect, or to modify the proposed 
reductions), I may again express my own unchanged conviction of the inexpediency 
of a very large portion of those changes. 1 do this, not for the sake of volunteering 
an unnecessary deelanition ttf dis.sent, but because these alterations furnish a very 
mutcrial part of the argument on which 1 may, and very probably shall rely on 



t’JU _ _ 

It i.s a question of opinion, hut my “**-'-pimpppmi|-niiT— iwii -T-miMir winTniq i|]ixui|".j 
a.s lately acted on. i.s not likely to secure tompeteht services. In saying this, 
1 refer not so imicli to the uciual lowering o|,^c claries, though a large proportion 
of those pi'op().sed in the lecent .scale of reduction are in my judgment unreasonably 
low, a.s to the manner in which everything like certainty or confidence is removed. 
Wftat likelihood i.s there that a man of tolerable, fitness can be induced to accept 
(for it is n very dilfeicrit question how far,^and how fairly an actual holder may 
be foi ced by circumstaru;cs to retain) a situation ot small emolument, with the 
kiiowloflge that it merely depends on the pleasure of any new governor to make 
n di.splay of economy by rctiucing the pittance he receives, and that even 25 yeaiV 
service, with a peculiar competence and ability derived from it, is no security 
against the immediate diraiuutioh of more than half a salary r And it is to be 
observed that in many of these cases continued servicef is most important. No 
t dicers more want jwactice than interpreters. • 

It Is easy to say that tiiere is no real dan®r of .mischievous aitemfion; that any 
thing mireasonabic will be dlsAp proved in Bedj^l; but the Bengal, government of 


il 
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to make know n their claim.s? how to be supported during^^ period of suspense | 
before a deci.sion ? Have they any assurance that representdraqtdi made by them, or ? 
(h their behalf', will be brought before the'^ngai government at all, if they fail ,1 
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to rtiiid tjkmbt io the aunds of ^local «u(boritie« ? if aay other AbcMiM dw 
chaDoet, will not the delay occaibned l^'the necessity of felWfiog to .the officers *ew^^C*’*** 
of foveromeat on the spot reader tho period of uaeertoiaty yet apd aoore “* *** ®osiu. 
Tuinqijw ? Is it eveq^ortotn tlibt o party makiag such an ap^tl no* h« dis- 
missed for bis ceatumtu^ in remonstratingi or tiwt be not be preyented 
from so appealmg by tbe fear of such a consequesce r " 

1 cannot ask siich questions as some these without feeling that apolog;)^ tony 
seem to be doe tor them ; I do not however ask them witli reference to partiopllM 
iadividuaU. I li(^ toat aeof among thoae who may now or hereafter hove tM 
power would be ebsposed to act in the manamr suggested ; bat I baVe l«fi Eujglafli 
too recendy opt th toed that upoo such subjects the tone of feeling and (pinion ii^ 
very tSSertmt there and hero. 1 oahnot btd!> sec that power and riji^tatotolMir 
fused togetlier hbro»ia a manner in whidt qppfutos them et home; a^ 

where the priactp}ei|Of judgment are difteti^ my own» I cannot tod very 
certain of the conduct wbicii « ill correspond to them. X.ong habits of domination ; 
tbe subordination td* a timid and intorior peiple; Uie quitting E^lsod before 
English habits of thought and irtion are fonmm, may account foPliic dtdercoce 
which I seem to myself to trace as decidedly in toe conduct of Indian governments 
to their own officers and servants^ as in the more^muied and loner sphere od* my 
own personal observation. But die dilTcrence unquestionably exists : there is a 
tone in tbe opinions of the privileged orders of Indian society, w uich at least tends to 
an arffitrary course of coiiduq i;,^W d^I therefore fee! justibed in nlUiding to arbi- 
trary measures as possible, tbougUi stioulc} hope very iiuprubabic, in {wactice.. 

What extent of change would be advisable on these gruuiuU 1 am not id present 
prepared to say: it might be sufficient to fix irrevocably the salaries oi ihcac 
officers ; it might be more expedient to jpve the court, instead of, Or courutrently 
With tbe government, the control of all matters connected with their appqintment 
and dismissal, and if that were not completely tixed, tiicii lemuneratiou also; it 
might be better to place them on the towting of the icgistrar’s cleiks, appointed 
by him individualiy, but subject to the approbation of the court, i uffi>r no opinion 
which or what combination of tliesc plans would be the l>est, but any of them 
would, m my judgment, be an improveiuenl on that now in operation. 

Before concluding this letter, i would slmrtly advert to the scoisious of oyer 
and tennioer lately held by Mr. Bonham and Mr. W ingrove ai Singapore. I 
observe that Mr. Bunbaui, in his charge to the grand jury, according to the note 
ot it in the Singapore Chronicle, which beai's the appearcucc of being a trustworthy 
reprcstntation, mentions it to be his opinion and that of Mr. Wingrove, “ as well 
as the honourable the recorder, that, under certain limitations, it is expedient 
that the court should sk and act in the manner ” which it did. This statement of 
my concurrence i.s pcrfr'ctly correct. 1 do not know that, without entering luto 
p^dl<?ss,jletai4 my opinion cq^4be morc^accumtoly rupreseiHud ; aqd <ye|; I 
thjnk It may give p>qto a suppositiou.thftf my 4 ji$iti'k,>mid Mr. 

.subject coincided ,^ore completoly Jitifip. | they do. I'hcy dilfer, I am 

afraid, in two respects; first, with regard to toe “ certain limitations’’ witiiin which 
it 18 desirable that the power should be exercised ; and secondly, and more niatori(^by, 
with respect to the principle on ‘which the expediency is to lie determined. On 
the first subject I will enter into no detail, merely stating ray own impression that 
a limitation to otfenccs, tbe punishment ofwhicti could not^ exceed seven or 14 
years’ transportation, with or without a proviso including cases of manslaughter, 
in tbe.|to''trt’ given, would tiave been prelerable to the liinitation selected of aJj 
cases not capital. 1 have no notion that tbe course adopted has been undesirable 
in the present case, or is likely to be, except in some in'-tanccs ; but 1 cannot .but 
tliink that if tbe present becomes a customary limitation, tbe lay judges of the 
court may eerily have questions to try occasiooally, whh-’h they would be very glad, 
hot would not have the ^ower, to postpone. Among, the coses incbidod in tbe 
pre.<icnt power 1 would refer particularly to charges of breaking by night into the 
curtilage of a dwelling Itouae ; of stealing from the person, w ithont violence } of 
coming, and above ail of toggsiy, aiilicdged round witb lugal difficulties. But the 
great difference hetiveeb* un lies 1a tiie principle on » h'ich the power imqucstion 
is to he given. 1 should -(toUtot ftcto Mr. Bonham's charge, and L think i know 
it frOm the tenor of iiis comitmitications with myneifon the sabjedt, that ho thinks 
hd'ottgbi to try ail qpsee, criminal and civil, whirii theie is not dislinctiy m>imc. 
reason for his erfusmg ; tout the. cases which are {lOHtpuned or excepted are 
exceptUui to the general rule. In my opinion toe general rule is, that cases aro 
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AiiuiibhifiB th(( to be left till the recorder is present, except, where tiiere is distinctly serious incon- 
Iiccordcr’* Court veniencc in the postponement. 

Ill > pi-actical difference, espt^iaUy.in civil cases, where there tyte creater powers 

both of postponement and revision, .may bf^ very little ; for | faitve no doubt, that 
in rny own application of my own views the exception would very generally be 
larger than tne'rule ; and that in very few, if ^y, 'Cases tried at Singapore in the 
absence of the recorder, it would be thought by me desirable that his presence 

I should have been waited for. But Uic principle is an important one, and seems 
p uic to admit of little doubt. In saying this, I have nothing to do with any 
iquestiun which may be raised as to the advantage of having a King’s court at all, 
or a profe.ssiQnaliy 'educated judge; I believe the 'continuance of ''Such m esta* 
blishment to be desirablh, bat my opinion on the present subject is not founded 
on that belief. We administer justice un^ the King’s charter; and doing so we 
are, 1 apprehend, bound to administer it in conformity with iifoe principles of that 
instrunicnt ; and it seems to me to be impoarible to read it, without seeing that 
the object of the grantors of it was to secure the^l^nefit, as they considered it, oi 
the attendance ot the professional judge in all iroses where there was not some , 
paramount inconvenience to render it itMsxpedient. Provisions were made to 
meet such cases ; but, as I understand the charter, they were intended to apply to 
such cases only. And if so, the question is as 1 have stated it, is there any material 
hanti in leaving such a case or class of cases for the. arrival of the recorder, nor is 
there any harm or danger in trying it in his abaoiiee. The practical result, as 1 
liavu already said, may not often he different, b^ in cases which are near the 
, dividing* point, the divi.sian may very probably be one way or the other, as the one 
or the other princii)le is adopted. 

LcKciR of April’s? 1 subjoin to this letter a copy of some observations recently addressed by me 
iiiid Muy 30. to' the eofnmissioncrs of the court of requests at Prince of Wales’ i.sland. 'J'hey 
require no explanation, all the facts on which they depend being stated in them. 
The circumstances adverted to seem to furnish some matter for consideration in 
^ the event of any' revision of the roles or proceedings of those courts, and may 

possibly be worth uttcutioii, even with reference to the existing practice at Singa- 
pore and Malacca, as well as here. I therefore transmit the papers to you, though 
not .strictly or immediately connected with your official duties. I have not yet 
received any answer to the second paper, probably in consequence of Mr. Church’s 
illness, so that 1 have no means at present of saying whether the suggestions con* 
taint'll in it are likely to he acted upon. 

I have, kc. 

Prince of Wales’ Island, (signed) B. II. Malkin. 

7^ July JSSv')- 
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From G. A. Bushhi/, E.sq. Sccretar|r to the Government of Bengal, to * 
G. A. BuAilnf, £s(p Secretary to the , Government of India, General 
Department. | 

Sir, \ 

1 AM ilirected by the Honourable tli| Governor of Bengal to transmit to you 

the accompanying letter from the Governor of Prince of Wales* Island, Singapore, 
and Malacca, dated the 28th July iai, togetliefj with the two original pa^rsi 
mentiuned therein, addressed to him qy the Honourable Sir Benjamiu Maixin, | 
and to request that you will lay the safoe before the Honourable tlie Gov6rqof-l 
general of India in Council. | 

' • f #■' 'I have, Src. ' , 

Fort William, , . | (signed) 

2 September 1835. , ISecrethiy to the Oovbiiiittteik of Beh^. 
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Tb the Hoiiotirlthle Sii^ iB. Knt 

• '■ ■!','■ ■ ■ 

Ilonourklile Sir, 

The Gowmoi^geoeral of ludta in Council ha* lately had under his consider* Vicnerai Dpimii- 
atioQ the condition of the settleoieml of Prince of Wai*^' Island, Malacca, and .meat. 
Singapore, which have now for aoine years been Incorporated with the presidency | 
of Fort WilUaai in Bengal, bu<iiof \which tlie„.adhiinis.tration is of necessity con* '' 
ducted upon a very different ayeteui, requiring revision in every department. ^ 

2. iD'the cooaidemtion of this subject Ut* . Lordship in Couucil has derived 1 
l^uch benefit ^frooi the notes^^and (Nervations communicated bji’ vou to the | 

government before (luittilitg the situation of recorder of His Majesty' s court for | 
those settlements, which' was held by you foe a considerable period. 

3. Amongst the matters which have occupied the anxious attention of ' the 
government, is the be.st means of providing for the administration of justice, both 
civil and criming), to the mixed population of these .settleuicnts,ignd in particular 
whether His Majesty's court call by any means be made more efiicient and.lcs.s 
expensive, or other judicatories can be provided to perform the whole, qr part of 
the functions now vested in that court. 

4. The Right honourable the Govcrnor*general has recorded a Minute in which , 
the various branches of this question are discussed in some detail. Refi)fe, how- 
ever, determining upon the proceedings proper to be instituted thereupon, it is tlx; 
wish of his Lordship in Council to benetit further by your c.vpencuce. I Imve 
accordingly been directed. to furnish you with an c.\tract of so much olTiis Lord- 
ship’s Minute as refers to the administrdtian of justice in the Straits .settlc'lnct|t.'^, 
and to solicit, if you .see no objection to making the communication, your opinion 
on the several propositions discussed therein,' with any suggestions that may occur 

to you as proper to be utVeicd to the consideration of the Council, citlu^r jn its 
executive or legislative capacity. 

I liave, &.C. 

Council Chamber, (signed) 11 . T. Primep, 

1) July 1837. Secretary to Government. 


Sir, 

I HAVE the honour to acknowledge the receipt of y<uir k ttfr of the 5th iiestam, 
enclosing extracts from a Minute of the Govemor-gehcral, hearing dale the pth of 
February last, and desiring my opinion on the .several propositions discussed 
tlierein. The Minute naturally divides itself into two i)arts, {uupo.sitiuiis of imme- 
diate legislation here, and suggestions of alterations in the general judicial system 
of the settlements in the Straits, to be recommended for adoption by competent 
authority in England. The considerations Hifecting the latter sulject arc mure 
complicated and depend more on detail, and therefore require more time for tlieir 
discussion than those which attach to the ibrmer. It will therefore, 1 upprelKud, 
he more convenient, as the two are perfectly distinct, for roe to postpone, for a 
very short time, I hope, the notice of thef more complicated quc.stiun, and to qfler 
viitnout delay the few suggestions whl^h occur to me with reference to thi- 
other, which, as it is brought forward fo^ immediate ^action, is much the more 
urgent. 

On the atteratious proposed for imtriediate introNciion, however, witli one 
exception, I have hardly anything to observe, a* I have on a former occasion 
expressed my opinion of their expedience. Ttierc aw oqe or two matters of detail 
only on which I wii,l^beg to offer a few suggestious. 

plan of coosAttufing a xquH of p|;tty sessions, with powers analogous to 
those of the quarter sessions in England, appears fully to meet ttys inConvenieuecs 
with reference to wfii^ I bed suggested tbeeropoweiing the magistrates in quarter 
sessioBoto try small rakroies with a. jury; and to avoid the difficulties arising from 
die oonstitutioa of the quarter sessions, as a peculiar session of the court of Judi- 
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yibolt«hi|H^« catw^s* I' Wdttld inly auggest, for c^al^ration, whetlier it wwld^not i>e expedient 
' tp!.^*cept ftom their junsdictieo perjnry, and some ^piademi^Kumirs, especially the 

iE tti# Stmitt). , c^t'aifMUg of good^ under feilse: pi^tcucqs, and some frauds and 

”■'''' epibczzlemeots not treated as felonies, on which dSfficult^questions may e^pr, and 

severe punisbracnt in case of guilt ought to be inflicted. Indeed h is difficultto 
assign any reason why, if the petty, bessions are not to try felonies except wliere* 
six months is suflicient ponishmeDt, they are to be empowered to try mwderneaaors 
without a similar limitation. Tliere i.s another difficulty attending this part of the 
\ arraiij^etiicnt. If the petty sessions have, an onlimited power to try all felonies, 
not capital, or all felonies falling within any other limitation which may be 
adopted, but afe disabled from inflicting punishtneot b^otid six months’ imprison* 
ment, or such other met||gsure as may be fl^d,;. the ehinaiUimg magistrate would 
have a large discretioo, of very difficult 'oxerct^, m oommittmg for trial at the 
petty sessions or before ti»e court of judicature ;- and if he exercised it unwisely, or 
,W,ith too much lenity, many serious offences W£mld receive very sligiit puaishtneat. 

. tf, on the other Ijand, thoir power of punisbidg ^ not limited, oar not limited so 
closely, but the extent of lit punishment is stfll made the critedon what case.s are^ 

' to be within their jurisdiction, the committing magiiitrate has stilfthn same disere' 
tion— for it is not easy to say in whom dse it can be reposed-r-with tho additional 
pos.stblc apuntuly, that he may commit for an offence as not requiring more than 
the limited punishment, and the petty sessions, on new evidence, or from difference 
of opinion, may punish to an extent, the supposed difiproportionY^of which to bis 
offence furnisbou tlie reason for subjecting the orimitial to timir jurisdiction. It 
uould, I think, be very desirable, if possilde, to define more Accurately the cases 
eogni/.af)le by the petty sessions,. and the latitude to be allowed to a magistrate in 
eomuiitiiiig for trial tlierc, or in the sessions of oyer and terminer. 

I lie ^appointment of separate local accountants-generol is, 1 apprehend, desirable, 
though of no very great importance. The accountant-general, receiving no-emo- 
lunirnt, can make no provision, except by ajiplication to personal fricnd.<i, for the 
discharge of Ids duties where he is not [tersonaily present, and is himself liable, for 
the court can know of no one else, for the acts of. parlies over wlium he has in 
fact no control. It would be desirable also to get rid of the npcejisity of the 
accountanl-gcucrars lieing in the service of the Company. 

It,^ seems worthy of consideration whether tlic doubts as to the authority by 
which the sheriff, coroner, and other officers should be appointed, could not be 
best removed by allowing the local authorities to make the appointments, subject 
to confirmation by, or reserving a veto to, the Governor of Bengal. 1 do not 
know to what extent this might be inconsistent with the practice of the goveni- 
ntent, and the difference is not of importance enough to make it worth a Idle to 
introduC4|j^ material anomuly. But if there t)c' no strong objection of this kind, 
it .seems rhore eonvenieht, looking especially to the uncerlaiuty and tardiness of 
comtjumication with the Stioits, to, render it umieces^ry to resort in the first 
instance to Calcutta for ap|k>%htnients, which must generally be made upon local 
itdorinutioii, and which, in case of emergency arising trom death et disqtifalification^ 
the local authorities must have the power of filling up by temporary acting ap- 
pointments. In the event of the death of the sheriff’,- the whole process of the 
court would be stop|)ed lor months, if it were necessary to announce his death at 
Calcutta, and procure the appointment of a successor thence ; for the authority of 
his Uepnty, even while there continues to be a deputy, ceases with his own, and 
tlic nruvisions for awaiding jnoccss to other persons than the sheriff’ c.Kteud only 
to the case of hi.s being a party, or disqualified by relattouship, or other good 
can.se of cliallenge. ^ 

'i'hese are ait the observations I have to make, except with reference tp tlie 
.subject ot legislation as to jhe 3Ucce.sbion to lauded [woperty. . ^ ' " 

It is not now quite uccuvate to state, a.s is stated in para, 42.) of the' Gkfyenaior* 
general's Minute, “ that it has not been yet judichdly decided* how the real pro- 
perty of Asiatics descends ” in die settlements in the Simits. No declsioa tiaieed 
has hf'cn hud,, as far a».I am aware, precisely ou a question of ioheritance ; bat 
the general principlo.s were brought into question, oitd detp^ine'd, aafai^sttky 
opiutou could tit Uii mine tliem, in two cakes whicti occurred not lofiig liefore I 
quitted tiu' Sii cvit.s. in one of these, the rights of a Dutch widow at Malacca 
came under discussion. ,Tho principal question was as lo tlte-construcfton of •'•her 
hqsband’s will ; hut that failing, under circumstances of diO estate, to give ’her 
.any’ beneficial interest, it became necessary to determine her 'ngliihi .indi^endentiy 
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jpf itj Mtd th«y yeete hcW to bn-'fliose ,©f ^ the Enl^iah law, Abo&Wiig the 

»« the'l!klteb law foniMvIf leiielved at Malacca. Tba" aecot^ was k case with 


fe^ereflcit’ttt the will oTa ui whicii I hare a fuH note of the judgment 

1 ddi«*ijilil,\ which f a8<w ^****’^1 a IbUer dwcussicm of the 

t)tiestio6 ©f law mrtilved than I ^1 itoserd inr this letfiet. The ojimion of Sir. Ralph 
^ice, thantf thy ts oertiattted in hi^ evidence, before the Select Committee 


of the House of on thd Affairs of the East India Company, in 1 830. 

5* lire principle ^ tbiose decisions of Ot^tae kf^Kes to questions of inheritance 
also, which thetefote cannot sow be eonsMared as entirely untouched by jOTiclal 
deternnaa<tknih But Were it so, I do not apfprebend there could exist much uncer* 
taifliy on the' construction 'of the. eharter 'i.iioir do T understand the fSoveruor- 
gene^al^lf? views on that subject at all to difl^r filDin my owh. 

-'5 There is. a .wide distinction between jhe-'laW' ofjpi'ocedure merely, atid the luw 
fey wbicli vi^ts are constituted aiid'deternnipd; tbeforroj^I need at present 
say ifotbi«g; 'a^ I shall be under thC neCe^s^, in my next lettSrf of making some 
statements on j|hit snbject, entirely 1 lielieve in t^ncufi'dnce with the opinion 
expressed by his ixirdsliijx aiS lb-; the proper n^e 'of cariying the charter inU) 
effect, but much at variafk;® wHh'ti:^ informatioi^he appears to linve received as 
to the manner in which it has been- actually adminfstefed. But with respect to 
the law whereby rights are conSdifeeited tind ^ablished, l undcrstood the ( lovemor- 
general to consider that it at pnso^ is, and ought in g< neral for the present to 
continue, the law of England, mpdif^l indeed by considerations Jjow far some of 
its particular fwrevisions and .dltactnients are suitable to the circumstances of* the 
colony, and administered in aU'eases with a large and lilvoral regard to thevnmnuer, 
usages^ and reli^onsof the different nation.s stibject to its ojwjrution, but con fain ing 
no provisions or [rrinciplcs which ctmnot he based upon that law so moditied and 
construed. None of tlie provisions giving the llindoos and Mahometati!* subject 
to the jurisdiction of the Supreme Court h ere, and at Madras and Bombay, 
henelit of their own laws in certain cases, to the Straits, wfierx^ it. is clear 

that only one law is esfablished for all inhabitant.s, to whatever extent the'a|^|di* 
cation of that low may be different, from consideration d' the diflerent instituiions 
of the various clns.ses of residents there. It is true that the court is “ to pass 
judgment and sentence according^ to justice and right f’ but justice and right must 
always lit* just and rightful administration of the law which actually cxistsy and 
eminently so in the case of .succession to property, where there is no general 
and antecedent principle, but the right is necessarily the creature of arb'nrary 
inittitution ; and the just udministratiun of the law can Uicrcfoie only signify the 
cbrtcct interpretation of the established rule. Indeed the words referred to, 
occur in the charters of all the suprciuo courts on the continent of India, as wtII 
as in that of the settlements in the Straits, and have never been cokwidered to 


ofiect the question what law those Courts were to Administer. 

If I am right in these views, it follows that all l^jud held by tenures, amounting 
by the topis of the grant to a freehold interest, pdWs not to the executor I'or ilie 
l)ehefit ofthe next of kin, but to the heir at law. Who thi.s heij;. may be, may 
occasionally depend on considerations of native u.sage and religion. ''I'hese pro- 
bably ought to be more libendly regarded in questions of legitimacy and relaiioii- 
sbip than almost in any other. It^wuuiil seem very dilhcult, for insiiiiu;e, to 
, refuse to treat a Hindoo srm by adoption a« a son, and consecjuently as an heir, in 
the absence of other sons } or to declare the oldest son of u .Mahoiuoinn ii(»t to lie 
the heir, because his father had two wives at once, and he was the .son of the 
second' nsarriage. But whatever d^grco of accomniodation iniglit in such ease-s be 
, given to Ihe usages of different cla88i(;s; the foundation of llie law remains the 
; Eugliiih law of inheritance; and all titles which have been dt duccd on a ddlbrenl 
! supposition are importeict,. and require conlirmatton. 

indeed, oven if f Ant wrong in my eonsttttrtion of tl»e law, the necessity of some 
such measure as that 'auj^ested in mV lettbtf to the Bight hoiuturablc Ctiarliis 
ilrant, to which refereqpo'ts made in the Mipute of the Gov<‘rncir- general, remains 
nearly unaRected. Ampi^ jthe English settlers, at uirnv(ni.<-', even if all ctassch arc 
to fei^^^Id antitled to thebr oprti laws^ 'the English law of initeritance would be the 
■ itite aocofrfingto which their 'ffpuhotd esfafes would rhevoive ; yet such estates have 
' generally, I believe odHbrmly lueses of"dea!b, berii conveyed by the executor or 
. administriitor. . Among the .native mhabitahts, conveyances have not unfrequenily, 
1 befifeye^' .beeti taken (espmally before Ibe IaW requiring registration, ami the 
practi^ of the Go|||rnnient'O^Be<!M; mentioned in the letter aireariy referred U>, of 
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refu&iog r)»gister^^ant8 not ^^ji||j||||nD execnidt or-ia^ib^ytfitot)^^'lr4to the 
parties considered to be bei^ficidllv en^ed, on the ai^ppobitftfikef the'ifM^Oitioa 
bf their own law. Oneclh^ dir other of these cooveyw^tDihn ^ intalrai esen 
if the English Jaw of inheritance (aHminiatered as alres^^au^^^eisited) if not coo^ 
sidercci to obtain ; either thd etont^ano^l^ the exechior or adtainistratOr is’^tnid, 
because his interest is unknown to tlieff'kWj or the‘ conre^abee' partieiit 
beneficially interested is invalid for want of the executor’s being a* :par^ if the 
legal title resides in him. In this case, th^ naigftt indeed be a good H^itabietirie, 
but tl% legal title would necessarily be imperfect. 

On any construction of tlie law therefore, it is of the hipest iraportimce to pass 
»n iict, establishing add bondrming in the most absolute manner all titles with 
respect to which no litigation exists at the diite of the Act, add which would be 
good if either the heir at law-, the executor, or administrator, the persons bene^ 
ficiatly entiti^ to the property on t^c supposition of its being personalty or a 
chattel interest, a^rding to the law of England, or the persons entitled according 
to the law of the country of tlie deceased person, had the right ot^onveying. It 
w'oiilri be desirable also to confirm to all such venders the puirdhaite>money which 
they have received ; and it is df great conn^nChce I think' that snch an Act 
should pass before the institution of any inquiHes, such as those 'contemplated by 
the (iovernor-genera) in the 425th paragraph of his Minute. It Would be very 
difficult to institute such inquiries without disclosing fully the iiaturis of the present 
difficulties, but impossible to do so without urawing attention to the existence of 
some difficulty on the subject ; and the whole fabric is so rotten, on any construction 
of the law, that attention cannot be seriously drawn to the question witliout 
setting in motion all the doubts which it is so desirable to quiet, and unsettling all 
the titles w'lticli it is wished to establish. 

But J riiink it is very desirable to go farther. A law merely quieting' existing 
titles, and leaving the law of inheritance or succession doubtful for the future, 
would do but part of the good required; and even if there hi no doubt, there 
might be considerable anomaly and awkwardness in a law''^’hich, establishing all 
titles derived on one understanding, left a rule in existence completely at variance 
with that understanding, and left it only for a time, svith the strong probability 
that, upon inquiry, a new law on the subject ivould shortly be introduced. It is 
therefore very ilestrablc that any Act confirming existing titles should be accom* 
panied by provisions determining the law for die future ; and although inquiry 
Ought .generally, and ^naturally, to precede such legislation, I cannot but think it 
would be beueficially dispensed with here. 

The mischief resulting from such an inquiry before the confirmation of existing 
titles, and the inconvenience of separating such conftrmalion from any legislation 
intended for the future, I have already sufficiently stated. These, however, would 
not be enough to warrant legislation without investigation, if I felt that'lhere was 
much difficulty as to the natmta of that legislation ; but it seems to me that tlie 
provisions of the recent Act^wncerning Pursee property would So well,, suit the 
circumstances of the case, that they might be at once adopted without dingei'. It 
i$i only at Prince of Wales’ Island, and probably at Malacca, that they would 
have much operation; for all the grants at Singapore are for terms of yearstwily, 
unci arc therefore already chattels real. 

The only objections to the establishment of such a law seem lo be these, that 
it would be better to give completely to each class of inhabitanli their own laws 
and customs of descent and succession ; that the existing law of inheritance^ treat* 
ing tiiat as the law of England, is preferable; or that some other lawmigbt be 
framed, better adapted to ttic circumstances of the Straits, as a rule of general 
adoption. > 

With respect to the hrstof these, I heed hot tay more than I have olritady 
Viuted in the letter so often seferred to, as to the exceeding inconvenience Of '^ving 
their own law to all the members of a [lopulation so various, and so mhted, as that 
of the settlements in the Straits. Nor dt> 1 think much argument caii %e adduced 
in favour of the second thb't of confirming or continuing the ;jEt!(glish law 

of inheritance; it is only to the BnglisB aettlers that this couiM;eoaId,'witlikny 
degree of probability, recommend itself; and it would, in fact, bei ns reftfidta fixnn' 
their practice, and as alien from tlieir notions, ai from those of any other inha- 
bitants of the settlements. ' 

The third objection to immediate legislation is, undoubtedly, of more import- 
ance. It is, however, to be obilirved, that the laws and us ag ^ of all the nations 

to 
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to be found in the Stmiu settlieinents,. Mip^k; the and Aboliabing Ui« « 

und^ttoKUog even of tbo^^^iih themra^^ are adj^rso to adj pdociples of court. 

primogeniture or undivided Vheritanoe* and recognise stfme inie of partitioii.. Now *" **** 

no rules of partiUon, eqjiiKdfdiy if administered on the prinefples of the charter 

(which need not be ah(t^!|ilid on this ighjact)) with due r^rd to the manners, 

nsagOB^ and rel^iona the difi^nt paraes subject to their operation, can differ 

very widdy (ram e%^ other; Utey all must genei^y favour tlie same object and 

m a large proporihao of instances, wb<m the different claimants hU stand in the 

same relation to the deceased, they wm probably all favour each in tb^ame 

degree. The principal^ differences among the rights of members of the family 

will arise upon those aswgned to widows on the practice of division ptr ce^iia or 

per etirpes^ and on the diatanpa to which die priociple of representation is to be 

carried. Besides this^ in seine instances certmn classes of religious advisers and 

of spiritual uses might lose a beoefft to winch, puder the cotnpleic introduction of 

lip law of the parties, they would be entitfed. Nothing, however, short of that 

complete introduction could save the latter rights, whiph certainly would not be ^ 

protected by any measure of general legislation ; and with resjwct to tire family 

riglits,. differing as they do among the different nations in question, some classes 

of initabitanls must of necessity, oh die establishment of any general principle, 

find their own institutions more nearly assigned to them than others. There is 

no injustice done to any of them ; for the introduction of any law of partition will 

bring their legal rights much more tlearly into conformity with their own notions 

than at present; and the precise degree in which different classes receive^ this 

benefit is a matter of comparatively htUe importance, if th^law is such as to work 

conveniently for all ; it at least requires much less scrupulous determination than 

ought to be bestowed on the abrogation of an existing law. Here 410 law has had 

any substantial existence ; the law not having been followed, the usqgc having ‘ 

rested on no authority. ^ * 

There renrainsione consideration common to all the objections I have noticed ; 

[ mean, the extent to which their importance is diminished by the existence of the 
full and unfettered power of disposing of all property by will. Where this exists, 
the question of the rule of luhcritauce is deprived of much the greater part of its 
importance. It is not indeed immaterial, either in its direct operation on pro> 

[>erty with respect to rvhich no will is made, or in its indirect effect in iufiuenoiug 
die opinions and habits of a people, and guiding them in some degree even with 
respect to the dispositions made by themselves. But givitig full effect to these 
considerations, still they raise questions of policy only, not of right ; and questions 
requiring no local inquiry, for they must turn on the general preference to be given 
to one principle of succession over another. 

I'or tiiese reasons, it seems to me that the mischiefs incidental to local inquiry, 
in this particular case, outweigh iQl ndvantuges ; uud indeed, that tliyp advantages 
amount to little more than the appearance of adhering to a correct general prin- 
ciple. 1 should not, however, wish to press thi.sxranclusiou so strongly as 1 am 
now anxious to do, were it not fur the peculiar circurastadces of the present time, 
which seem to furnish a reason for departing from the ordinary course. The mere 
fact of Mr. ^'ouug’s mission to tlie Straits, drawing attention as it must do to the 
general condition of landed tenures there, greatly enhances the necessity of imme- 
diate retrospective legislation for the protection of existing titles : the i}cccs.sky of 
such legislation makes it at least very desirable tliat the rights of succession to land 
in future sliould he determined at the same time ; and the presence of Air. Young 
in the Straits, for the purposes tif inquiry and examinaliun, insures the fullest 
inforrnaticitio)} the working of any measure adopted. If, tiicrefure, the effect of 
legislation without the usual precautions should be to work any evil or injusturc.-, of 
which 1 entertain no apprehension, there is the best security for its usccrtaiuincnt 
or reoress. 

I have only now to reque.st you to cominunicafc these observation'; to the 
Croyemor-generai ia Council, and to apologise, 1 fear with too much reason, for 
their unexpected lenj^h* . In the present state, hctfvev[ir, of the business of the 
0001% f could Ddt find tiihe to condense and reconstruct them without occasioning 
more delay than ! should wish on a matter of immediate consideration. 

■ I have, &c. 

Alii|M>re, 17 July 1837. (signed) B. H. Malkin. 
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Tiii.s was ai) a{>pra;atioii to set aside the administration granted to the widow of 
the ticccii.'-ed, a Mahometan, and to admjl^an alleged will to probate. There was 
no disputf as to the execution <rf the paper treated as It will ; but it was arge^ on 
the part of the widow that the wiU was inoperative, as not being conformable to 
tlic rules of the Mahometan Jaw ; the fact it was not so confoitnahle is admitl^, 
and tlu: olily question is, whether for that reason the will ought not to be admitted 
to prohutc. • 

It would he suHicicat for the decision of the present case to observe, that the 
will is only at variance with the rules of the Mahometan law, inasmuch as it 
jwofesscs to pass llic whole property, and by that li^tr, the power of the testator 
to berjueath his property t-xtends only over a thnrd part of it. As to that tinrd 
part, the testator hu.s not exceeiicd his power, and the will is at all events gond 
^ pro tavto. Tlie consc<|ueHcc is, that the administration granterl to the widow roust 
be revoked, as having been obtained on the supposition that there existed no will 
at all; and the will must he admitted to probate (or rather, as I will mention 
hereafter, a course slightly tlilFerent adopted), as being an authentic instrument, 
of some force and validity ; the question, to what extent it will he ojierative, 
ivtnaiiiing uiiaficcted by the mere fact of such admission. This result seems too 
obvious to rct|uirc any authority to supphrt it ; but such aothorky, if wanted, will 
he found in tlie case of Sved Ally v, ^tyed Kullee Itlulla Khan, Sir T. Strange, 
Iteji. II., jSo. ^ 

As a general rule, I have been unwilling to express any opinion on points of law 
not necessarily 'Coming before me for decision. And accordingly, in several cases, 
where thq .same principle a.s that contended^ for in the present case has come 
incidentally in <pie.slion, 1 have u\a)iilcd expressing any opinion upon it ; the 
parties in .some instances having all \vi.she.d their own law to be dKrried into elfect, 
and the only question having hteu what was its true interpretation, and in others 
the paity insisting on the benefit of his own law, having clearly failed to make out 
54 claim, even upon hi.s own pvinciple.s, ' I am not willing, liowever, to avoid 
declaring my opinion in this case ; partly, because the expression of it, though 
not necessary to tile disposal of the present application, may prevent the parties 
from having recourse to Inrther litigation, which otherwise must almost ueees.sarily 
eu.>Hje ; and partly besKnusc, as the <iuestioii is not very likely again to he raised 
heldie me, I should he unwilling to liave it supposed, a.s it eu.«ily miglit, from niy 
having sometimes avoided its determination, that 1 fell it to become of any consi- 
derahlc tloulit. I, indeed, have in sii Instance expressed my opinion upon it helore ; 
and fur tiiat reason also, 1 am tlie le.ss unwilling now, without absolute nece.ssiry, 
to declurc ilj,, ‘ 

I refer to the case of Uoclyk and others Williamson and others (24th May 
1 8;}q ), in which I expre.'ised my opinion, that I was hound bv the uniform coarse of 
unthorily to luild that the introiluction of the King’s charter into these settlements 
had introduced the existing law of England also, except in some cases- where it 
was modified by ex[)ress |)rovisiun, and Imd abrogated any law previously existing. 
I intimated much doubt, iiidecil, whether 1 should have agreed in such a construction 
of the elliic.t of a cliarlcr had the question l)e<in a new one; but .1 felt bound by 
tlic weight of authority, ami decided against the continjiiance of the Dutch, law at 
Malacca accordingly. The .Mahometan law can stand on no better footing, unless 
by the e.xpres,s provisions of the charter; for the statutes giving the Mahometan 
and (ieutoo iuhahitants within the jurisdiction of the King’s courts .at Calcutta, 
Madra.s, ami Jiombtty the benefit of their ow'n laws, apply only to persons ao 
osident. 'fhe bulk of llie iidiahitants of India are otherwiee protected. 

It nuiy ho worth while, however, before adverting to the terms of the chapter, 
to ot)scrve tlial though the Mahometan law canuot, independently of thetn, stand 
on a lictter footing here than the Dutch law at Malacca, it may very easily stand 
on (v worse. To place 1 ( oa the same, it would.be necessary t;o ptfove that it 
existed, not as the custom < 5 f a particular portion of the inhabitaut'Sj but as the law 
of lh(' place, up to the time of the fir.^t charter. I believe it would' be very diffi- 
cult to pix)vc the, existence of any defuiilc .system of law applying to Prince of 
Males' Island or Piuvincc Welle. slcy previous to their occupation by the English; 
but that law. wliaiever it was, would he the ’only law entitle^ld to the same con- 
siderution as the Dulcii law at ^li^lacca ; indeed, even that would not in general 

policy, 
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policy, thou^> it might in strict 1«g^ <||rg;Qni«nt ; K>r tfa«m might be much AbutbhUtttiMi ' 
hardship in depriving the sallied mimMtanls of Msdat^ of a system whicli they Reconkr's Court 
had long understood and enjoyed, but more in requirhig the persons wtio *" the Straite. 
resented to these new end almost uninhabited districts (for su!^ were when 
We got them) to cooiortn^ smneitiers ntu^ unless there is an ei^ress exception in 
their faTOur, to die law of me land the^ settled in. 

1 have said that I oonsidur tnySelf as baying, in substance, disposed of the 
p]|pscnt questkmdn the caseilodyk v. WiJlianiaoD ; for all the arguments applicable 
to the present would hove applied to that also, the laws, customs, &e. of 
die Dutch being just as much preserved to tliem as those of any other class of 
iohabitanta, except inasmuch as they may be less repugnant to the Tinglish law, 
and therefore less frequently affifctdd by its introduction, sIm the Dutch law 
being also, which perhaps tl^ Mahometan law might be pruned to have been here, 
but that would be a matter of evidence, the law oftbc country l»efore the charter. 

The latter argument, however, was disposed of in that case ; nor was it there 
contended that the general words of the charter, saving the dilfurent inhabitants 
their several religions, manners, and customs, bad tlie operation now ascribed 
to diom. 

Nor, in my opinion, can any such opc’ration be sustained. If the question*were 
entirely a new one, it would seem to me to admit of very little doubt. Tlu? ojK^ra- 
tion contend^ for is quite unUmitvil : it gives to all die inhabitants of these places 
the full benefit of wheir own hiws, religions, and customs ; for no line is drawn to 
confine the effect of the words relied on, citfier to any particular nations, or to any 
particular rights. The effect contended for therefore goes Var beyond ll^ stale of 
the law at Calcutta, Madras, or Bombay, where the benefit, il‘ it, be one, is con- 
fined to Mahometans and Hindoos, and is limited to certain class^s of rights and . 
privileges- This is not a very probable operutiou of a charter madi\ for the 
administration of law to a new population,- and where tlierefore the reasons for 
siifli a reservation <;gi the continent of India did not, at least to lift? same e.yteiit, 
exist. 

I confess I am unable to .see any wonls in the charter whicli cun bear out such 
a result. 'I'he passage relic.<l on with respect to the prcsi'nt question is in page 
21 ; “That the saifi court of judicature shall have and exercise jurisdiction as art 
cccle.sia.siical court, so far as the several religions, manners, and customs of the 
inhabitants will admit.*' Tliere are, however, similar jiassages on other subjects 
in pp. 41, 43, 47, 53 ; these all differ in the ininutiH- of (.^pressiun, but 1 think 
there can be but little doubt that they were ail meant to give tlic same kind nf pro- 
tection, It would be a -very dangerous way of construing a document so loose in 
its expression as the charter to attribute all casual variations of phrase to a definite 
intention of affixing a different iiieatitng. But in the general impression the charter 
seems to have intended to give a' certain degree of protection and indulgence 
to the various nations resorting here ; not very clearly defined, yet perhaps easily 
enough applied in particular cases, but not generally, to sanction or recognise iheir 
law. .i. Ini the words of page 43, respecting the criminal proceedings of the court, 

“ due attention is to be had to tfie aeveral religions, manners, tnd usages of the native 
inhabitants ; " or as expressed in page 41, proce.ss is to be accommodated to such 
religions, manners, and usages, “ so f'ai' as the same can consist with the due exc- 
cutton of the law and the uttainnient of substantial justice.” In this last extract 
“ the law ’* is clearly distinct from those native laws which are to be favoured 
subordioately to it. , ' 

1 sne no -reason to ascribe a difi%rent consideration to the words giving ecclesi- 
astical jurisdtetiort. And it is to be observed that in the detailed- pi ovisioiis 
respecting such jurisdictiou no such words arefcuind ; they arc only iiiM-ried in the 
general description of the jurisdiction of the court; it might therefore lx- o|K;fi to 
corttend that they applied only to other matters of ecclesiastical cognizance not 
exjpresaly included in the subsequent mirtutc directions, fbii without insisting on 
this, which would pr(dxd>iy be too strict a construction, 1 tiiink tlicrc is abundantly 
enough in these provisionii of the charter to show that rtn such recognition of the 
di^rrtnt laws of different inhabitants could obtain. 'I’hc court here is to grant 
probate and administration of the wills and effects rtf all the iniial)ifauf<;, and all 
other ^rsons who shall leave -property here ; the courts in the J•^r(^^ill«‘lHries of 
India have aach jurisdiction ^en them only ovt^r the estates of British sulijects ; 
and Accordingly it has 'bt‘en held at Madras (Chelunnal r. Gnrr<nv, .Sir ’f. Strange, 

W- 153, recognised in Syed Ally r, Syed Kullce‘«Mulla Khan, In, thaf no 
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Aboiishinff the probate or administration was necessavy in the case of native estates^ tbou^ the 
Hecwders Court court did not refuse to grant it. In the same manner' it vMmid not be here ; for 
111 the Straits. certainly it is neither Malay nor Hindoo nor Chinese law that a |w.rtjr can have 

no represc-ntgtive character unless derived from the court of lodicature esta- 
blished here undef the charter of the King of Englan^ and frrocei^fng accordii^ 
to the law used in the diocese of Loudon. The mere therefore, ihst admints- 
tratiuQ and probate have always been applied for, seems almost to negsdivf, «s far 
as general usage and understanding is materuL the argument advanced 
'I’his observation is important, because Mrt'Caanter, on the p 4 tt of the widow, 
relics much on the general practice of th# court as invalidating the will, and 
recoj^ising the naUpnal law of the testator. No decuions, however, are cited in 
detail, and much^of the practice referred to might be only like that which has 
obtained before myself, that wliere (he parties contested a matter on the footing 
of their own law, the court did not interfere to insist on their adopting 'another. 
In many cases, too, the laws and usages would be material: the propriety of an 
administrator’s account, for instance, might depend on the relij^ous usages of his 
nation us to burial ; the propriety of his application of property might sometimes 
depend upon a native law or custom of marriage. And in respect of wills, to fate 
case •of which Mr. Gaunter adverted rather more particularly .than to any other 
instance, evcrytliing, as far a-s the will is acted on at all, must depend on its con> 
struction merely. I should say that the court ought very readil^^, to coileet from 
the exfiressions of a will that the testator intended bis property/so fair as not par' 
ticulurly disposeil of, to follow the law to which he was accustomed. Thus in a 
will very recently cxliibited before me, I should have no doubt that a direction by 
a Mahometan, that the property should be distributed ** according to the law of 
God," import^ a distribution by ilu; Mahometan law of descent. If such a party 
disposed <'f the third part of his jiroperty, expre.ssly as that which only be could 
alienate by will, I should treat it as a clear declaration of his expectation and inten' 
tiontliHt tiio rest should fblloM' thecoursesof that law by whicl|,uod by which only, 
his poacr was so limited. I put plain and easy cases on purpose; but the same 
principle would very often, in my judgment, have to be applied. But all these 
would be decisions not on the legality, but on the construction of a particular 
will ; and suci), in the absence of minute information, I should believe to be the 
character of niObt or all of the testamentary cases referred to. 

On the whole., I should entertain little doubt on the question, had 1 not the 
authority of Sir Kaijih Rice against me. I cannot, liowcver, but think, that 
though ids opinion undoubtedly did’ered in some degree from mine, it mu.st cither 
be inaccurately reported in the passages referred to by Mr. Gaunter, or else must 
have ticen given without reference at the time to tne provisions of the charter, 
under which he had ceased to act for nearly seven years. I came to tins con- 
clusion, because 1 find him drawing n marked distinction between the civil and 
criminal law, for which, even independently of the general principle already 
adverted to, of putting the same construction on provisions generally .similar, I do 
not find that warrant in tlie .‘special wording of the charier which he seems to have 
considered to exist. Willi respect to the criminal law, Sir R. Rice (.\ct 1 836, 
p. 174, of the Evidence hefore tlie House of Lords, 1830) expresses himself in a 
manner not much diftering from my own, though corresponding perhaps to a rather 
wider interpretation of the clauses protecting the natives. But he draws a dis- 
tinction between the criminal law and that affecting civil rights, with respect to 
vthicli he says, that the court was hound by the clause in the charter to administer 
the law to every part of our mixed population according to their respective Jaws 
and customs. Now, in the detailed provisions as to the prosecution of civil suits, 
no reference \vhutevcr is made to the religious iiianners or customs of the parties 
except as to the administrupon of oaths and the framing of process, where the pas- 
snge in page 4 1 , already referred to, i.s to be found. And in the geneiid- desoriptibiv 
of the jurisdistiuu of the court nothing of the kind^ht said in the ennineraiiott of 
the causes at action and parties subject to it; and the words of the idhuiwi. ‘giving' 
it the sami' autliotrity as we courts of common law and equity in Englmd'are 
that these powers are to be* exercised as far as circumstances will admit." .Itie 
distinction thereof between tlie civil and criminal laxv would seem to be rather 
against tiian m Ciivour of the more extended adoption of the native laws igto the 
i and 1 cannot therefore but think that there must be some error,, either in 
'^oft of the learned judge's examination, or 1a his recoUectiem of tlie words 
of the charter. 
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StiU. it is evident that his practice most have been in some^^egred contrary to Aboiuiuuy the 
the opinion 1 have expressedki Under iheae circumstanceSf I cannot but distrust •®'*f *^‘!^y*j^'*“** 
my own judgment; stai, as the case, independently of this one authority; seems *" * 
to me a clear one, I must act on my own impression. The (^uestipn will pro* ” 
bably atitt be con^ered dodbtftd» but I oaght not. at all events, to leave ii us one 
where a decided ojNoion hsta been express^, or on one side only, when my own 
is equally clear on the c^r. 

Jt may be desirable to cad to notice, that it is the fault of native holders of pro> 
perty if any inconvenience results fibrn the prestmt decision, supposing it to be 
establisbed as lew. The law to which 1 consider them as subject gives tlie most 
unlimhod freedom of disposal of property by will ; and any man therefore who 
wishes bis possessions to devolve acedVding to the Mahometan,' Chinese, or other 
law. has omy to make his will to that effect, and the court will be bound to ascer* 
tain that law and apply it for, him. 

The general result is. that the administration granted to the widow must be 
revoked, the will of Abdullah being estaldished as a valid instrument. Still it 
does not appear to me to amount to a complete will, constituting Growk the exe- 
cutor of all his property ; it is only a disposal of part in his favour, and contains 
Dotbiug to show that he was intended to have the general management ; if not, be 
is not desi^ated as executor, and he can only obtain administration with the will 
annexed in the ^ual manner, by giving notice and filing a proper petition. The 
present petition ms^, however, if he wishes it, be amended to tlmt effect, without 
payment of costs. But it is necessary to observe, that the widow may very pro- 
bably have a better claim to admiiustration with the will annexed than ip;, if she 
wishes to dispute his right. Where the testator constitutes an executor, the court 
has nothing to do with the selection ; the will, if effective at all, is effective in timl 
particular. But where the will appoints none, and administration is .therefore 
necessary, the court has its usual duties to perform, and the parties their usual 
rights to enforce. The fact that the testamentary paper gives a lietiofit to a fiar- 
ticular individual, may, according to the circumstances of the ca.su, he a strong 
reason for either selecting him for the administration, or for excluding him from 
it. But the r^ular course of' jietition and notice must be adopted, to give the 
parties interested an opportunity of coming in and urging dteir claims. 

The prayer therefore of Growk’s petition is granted, as far as it respects the revo- 
cation of the adtuiuistratkm granted to die widow. As far as the grant of any powers 
to himself is concerned, the petition must be amended. It would be premature to 
make any order about the costs, while it is yet uncertain who will have the general 
management of the estate. But I entertain no doubt that the widow will finally 
be entitled to receive the costs of her present opposition out of the estate. I'he 
question must at least be considered as one very fit for discussion ; and the estate 
therefore may properly be charged with the costs incurred, in consequence of the 
doubtful legality of the course adopted by the testator. 


(No. 373.) 
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To H. ybtmgf Esq. Commissioner for the Eastern SetUements. 

Sir, 

1 AM directed by the Right honourable the Governor-general of India in Gciicr.<! I)(|>.ii< 
Council to transmit to you for consideration and such confideufial communication 
to the Governor and Recorder of the Eastern settlements us you may deem expe- 
dient, the aocwapanjiiig ropy of a letter from the Honpurable Sir B. H. Malkin, 

Knt. dated the lyffi uHimo, and of its eodosurc. Sir.Benjamin’s sug^stions for 
tbe settlement of the law in respect to real property have been transferred to the 
L^;ulative ]>epertmcntiiin order that, the expediency of promptly remedying some 
of the evils pewted out may he there tdeen into consideration. 

1 have, &c. 

Fdit Wailam, (signed) If. T, 

^An^MiSsy. A Secretary to Gov«rnin«tti|' ' ^ 
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Ordered,* that a copy of the correspondence"’ with the Hon. Sir Benjamin H. 
Malkin, Knt. and of the letter bis day addressed to the Commission^ for the 
Eastern settlement.s, be transmitted to the Legislative Department for further con- 
sideration- 

(True extract.) ^ . 

(signed) H. T. Printep, . 

Secretary to Government. 


Exthact from a Minotb by the Right honourable the Governor-genend, dalM^ 

the 9th February 1837, rcfcrretl to in *the 4th Para, of the Letter to Sir 
< ii. H. Malkin, Knt, dated the 5th July 1837. 

The Recoudeb's Court. 

404. I« the former part of this Minute, I have mentioned the aggregate 
amount of saving Uiat would be effected by the abolition of the Recorder's Court, 
after uiion ing for the probable expense of mi efficient and more economical system 
to be substituted for it ; but I postponed entering into the details in that place, 
which was appropriated to tlie consideration of financial matters, because^ the 
excessive expense of tliis court, though it is a great argument with me, is not the 
child reason that induces me to recommend its abolition. 

405. The last governor of the Straits, Mr. Fullerton, Lord William Bentinck, 
who visited the Straits, and every public oflicer who has served there, and who 
has had an opportunity of delivering an opinion, have agreed in thinking that the 
Recorder, ’s Court ouglit to l)c abolished, as unsuitable to local circumstances, and 
useJessfy expensive. But though 1 am disposed to concur in the result which all 
have urrivwl »t, I do not feel the force of all the arguments that have weighed 
with many of those who object to the court. I am therefore anxious, as this is 
a question tliat must be decided by otlier authority than ours, in reviewing all that 
has been recorded on this subject, not only to explain the reasons which have 
actuated my judgment on it; but also to mention those which have not, lest my 
opinion should be understood to go further than it docs. 

40G. It is necessary carefully to separate two tilings altogether distinct from one 
another in discussing this subject, viz, the propriety of having a learned judge 
from England, specially fixed in them for the administration of justice ; for the 
particular law to Ire administered, and the piirticular system by which tlic law 
shall be administered, Irave no necessary connexion with each other. It is quite 
feasihlc either to introduce an entirely new law, and still to leave the llceorJcr’s 
Court as it is now, or to leave the law unchanged, and to provide for its adminis- 
tration without a recorder. 

407. When the court in the Straits is witljout a recorder, the remaining judges 
arc not the less hound to execute the laws of England to the best of their know- 
ledge. Thus Mr. Bunluun’s argument, though directed against the court, if good 
at all, can only be good against the. law. He gives us a reason why “ the law of 
England, unuiodifiod, and administered as it must be by an English lawyer, (is) 
inapplicable at these stations,” that if the late government hwd wished to introduce 
a guinbling, farm, on a full conviction that it would have a benelicial effect, the 
court would not have supported it, because, be s^'s, it is bound to abate whatever 
the Briti.sh statutes require to be abated, and they require the abatement of gaming- 
houses. It is clear Uiat, with bis views, Mr. Bonham himself, if he were alone on 
the bench, would lie as much bound to refuse to support a gaming farm, un^er 
existing law, us any recorder could be ; and then, if the law be altered by com- 
petent authority, ilm wh'ole of this argumem: against a'^recortler falls, to tb“ 
ground. ^ . 

Another argument w;ith Mr. Bonham is, that a professioosl is let 

likely to sec the necieMity of modifying the law of England to 
This, too. unless it be taken as an argument against the applicability 

V', J 

. • Order Letter to the Ilonoumhle Sir B. H. ^falkiD, knight, dated 5 July t8f37. froi 

dated 17 Jnly, Krkfa iu^ eodosure. Letter to the Committioner for Ite Bmchni eeltleiBenti 
^ted 9 Aujrust. £\ti*aci from GoTernor.-general'a Minute, dated 9 February 1837) paraa.404 t 
431, 4^3 to 4117, and 429 to the end. 
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ta tbc^e poasessions, does not appeor to me to carry weight with ifc Perhaps a Ab<rfW»t««ihs ; 
sotmd lawyer would feel himself uofettered by rules not applicable to his colony, P^^^r*iu***”* 
whicli an noprofessional man would be very bold to disregard. At any rate, 
whatever be the law, he who is bfest skilled in it must, Cfpfenls ywriiiwr, administer 
it best everywhere. lire late Mr. Fullerton’s objections do not seem to bfe raised 
so much by the expense of the court, as by other reasons ; since one of his pro* 
positions of Td<wm/!;wiis‘ to have df' COQirtS^ as hi India, one a King’s 

court, for a prcMdeotg^ aodh as Malacca, within a circle of four nnles radius, where 
he would have a gotmnor and two Members of council ; and anotlier set of inde- 
pendent provmcial eoturts for the rest* of the Malacca province, and fur Singapore 
fnd Penang. 

408. One cd' his objections was, diet the executive government lias little else 
to do than to attend to the police, and thaf '*^#6 seems, therefore, no necessity 
fof «¥^rai6& officers for the 'wd ftitictiohs, exetdiive and judicial in other words, 
that tbere is not enough of work to occupy the time of two men, one as a judicial 
officer, and the otiier as an executive officer. This seems raUier inconsistent with 
the proposal juat alluded to, but I believe it to bo nevertheless very true, and if 
sd^t can only be viewed ai' a strong "itri^ment against having a purely judicial 
officer exclusively attoched fo tlicse sef dements, wiinout any reference to his being 
an English lawyer.pr an Indian civilian. 

409. Mr, Fullerton’s other objection was, that the administration of the execu- 
tive and judicial futK'tions of government by different individuals causes the one 
to counteract the other, is uniritcUigible to the people of these settlements, lessens 
the authority of the government, and brings it into contempt. His rcyicdy was 
to introduce a double system of courts, one for Europeans, to whom he would 
have given an appeal, in certain cases, from titc local resident to* an exclusively • 
judicial tribunal in the Supreme Court at Calcutta ; and the other for*ajl other 
jicrsons, to whom he would have given a similar appeal to the local governor. Ii 
ajipears that, os far as tire courts of the resident and governor were* concerned, lie 
did not propose to substitute any particular rules or laws for the English law. 

410. I cannot admit the validity of this objection ; 1 do not think the respect 

in which governments are held by a bai’itarous, any more than by a civili2cd 
people, depends in any degree on the opinion tney niiiy have of the personal 
power of tile individual functionaries of government. I think tliat no jieople are 
so blind as not to form their opinions of a government from the general result 
w'bich they see and feel, rather tlian from tlicir knowledge of internal arrange- 
ments amongst men in power, which, unless they affect that result, arc of no 
importance to any one else. I believe that an independent tribunal for jmlging 
civil and criminal causes improves the general result of a government, for reasons 
whieh, as they apply solely to the civilized rulers, and not to ilte uncivilized people, 
are as strong in respect to these possessions as to Great IJritain. And as such a 
tribunal is as much an integral portion of our administration a.s any other public 
authority, if its eftbet be good, 1 baiinot see liow its prcHeiiOf can bring our govern. \ 
ment into contempt. 1 

411. With these opinions, although 1 think the details of the present judicial " 

.system in the Str«(Ht tii^gemtly to tequire alteration, in tlie reform which I propose 
the great principle of judicial independence will be kept invariably in view. 1» 
the poverty of these possessitpts, and their distance from one another, make 

it impossible for them to support the more perfect itjstitiitions of large and 
waalffiy aonunumtiaa without inffiettng injustice to others, I still think mueh may 
be done for them without infringing materially tlie above great principle, and ^ 
without giving thcan establishments disproportionate to their Enean.s and wants. 

My scheme b shortly this, to make the executive officer, whom we inu.st keep up 
at any rate, employ 4 he time that would otherwise be. wasted in original judicial 
business, and to leave an a|^eai open to a perfectly inde|)endcnt triWiui, wtucli 
shall periodically vbtt each place where the causes of litigation arise. - 
^4l2. I wliHffist arid afterwards upon the tew, now esta* 

the ;■ • , ’• • 

413. My great objeeti^to tbe present Recorder’s Court are more nearly the 

same 

Jfioute of'tst Febnutty tSsg, endoaed io Aeting Qwernot’s. letter uf ssti Deesadwr 
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Abt'li^ing th^ 
Hi^corder » Conirt 
in ihe Strftiis. 


sarao with those very forcibly urged by Lord W. j^ntiock, from whose Miaate 
I have made an extract in the margin,* as distinct from the question of.law ; they 
are the extravagant costliness of this court, which I will entm* upon in detail pie^ 
sently, and its involving the net^ssity of conducting the original suits of the people 
in a language which they do not understand. Now, I can conceive no court of 
first instance, conducting: its business in a language known to the whose 

business it conducts, a SifBized go^ so bad 

I’ara 5, of aa Dec. as not to be better than any court where the contrary is the case. Mr. Bonham , 
i834(utiiini>wcTt;<J). mentions the necessity of conveying the evidence tO the judge who decides- upon 
it, soinetini'ies through more than one interpreter, each of whom, he affirms, b^g 
> conscious that be is not likely to be detected, is apt to interpret somewhat oa^ 
les»iY/; language may be employed, interp^tion 

would often be necessary rbutny Mvmg a judge who knows nothing but Eng;^, 

listed 

for the public as other evidence for the bench. 

414. fiui the direct inconvenience arising from the necessity of interpretation is 

far from the greatest objection to the use of any but a well-koowa language in a 
court of original jurisdiction. How satisfied at 

way, jp which justice is administered, if they can follow no part of the process, 
110* part of the arguments on either side, apd no part of the jid^ent ? And so 
; long as they cun ’kndw"ndthing of all this, h ow^ c an we ho^ to 
an interest in the judicial busmess of the cqujitiy7*^*^id"ftiake each'inan feel that 
tlic’rights of others hang by the same line as his own, ahtf'So create, 'bTvery sloV 
but very*surc means, some greater feeling of respect for justice and truth, by wbicli 
alone society is held together ? Let us make the law ns simple as we may, so 
long us it is administered without the knowledge of the people, it will appear to 
them iifbiirbarous juggle. If it were a question between a cheap court tliat can 
only use a /breign language and a dear one that can use the vernacular language, 

1 would, I think, prefer the latter; and when both advantages unite, I cannot 
iicsitate. 

415, I come, therefor®, to the conclusion, tliat the business of the courts must 

be conducted in the Malayan language, that being the one most generally under-^ 
stood in these places. All the children of Chinese born in the settlements speak 
Malay as their mother tongue ; and these, with the Malays, form the bulk of the 
population. All foreign residents, whether English, native Chinese, Chuliahs, ’ 
Bengalees, or others, liiid it necessary to acquire this language more or less. It 
is saiti to [»<; reinurkuhjy^.Cgsy.ji^ well as a spoken language, 

and now generally wiltien in the Arabic character, (being that which is said to be 
the most readily written, and the most easily read of any,) it has advantages, as 
a language for courts of justice, which few of the Indian vernacular dialects 
possess. 

410, Tiiis great iimjrovcment alone would render the assistance of a recorder 
useless for all origiual^urisdrctibn ; ah'd"'! ’’ihmk 1 can pfof^idH apjiellate 

jurisdiction sutficiently well, and much less expensively, otherwise. 

417. I now' 


* "Wlint has bcfii said of the unsuitobleness of the civiteBUbli^hinent applies with much greater 
force to tlie judicia) part of the system. In the paper mfifthd (three) will be found the expeofio of 
adnnnisiering justice in the three settlements, amounting to near two lacs and go^ooo ru]>eeS| one 
) half uf the whoJe income of the three settlements. If die 

entitled as such to the benefit of English law, some cheaper mode of administration, would be incKs- 
^ pensable. But the Europt'ans, as will be seen by the statement fadd of these a few only are of iinmixed 
i blood), do not form one*hundredth |>art of the popalation, ana to sttbjt^t the ninety-nine-huodi^he 
to a laW| the language of which is totally unknown to them, and the provisions of which ara jprobaUy 
understood only by the learned jud|^ himself, is an armn^maot consistaat neither with reason nor 
justice. The people ought to lu^e me means of becoming acquaint^ with tbe code by which 


u, and upon which their lives and property depend. 

^ always 


Can an; 


be fM 



pled to 0 society 

lerfhStf Etigli^ lew, 'with all its in 

the understanding of the law may be obtained, at a dear rate indeed, from le^ ailvism, 

the povcitv of our p.>sses8ioDS to tlie eastward, that no barrister, and only one attorney, has settled 
in these islands. Surelyv under such circumstances, the simplest ci^e« the nuist siimmanr jmcefti. 
the ieaft fornial afld the earliest decieion ; in shhrt, some tritonal iil» a ullro 

mk®.,«PCMsaryv The chief local civU o^cer, aa^io ow »lla|s ia wOB)d/n«pk®i#ce lar 
mj^rpoee. Frotn Minute ol Goverhoi-gcioen^ 4ateil 6th Nine^ji^ili^jj!^ 
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. 4*^, Inowcome to roeakOf^heiMr. ' Mr, BoiOiaiit does not.coiit^rj ^- m iSSSrli 
tealire change of the law; iomeiiiBidificaticmin^rticulatp^te, wh^thaBi^toU 
law, ae it is in Eoglandtis ina|>plicaUe or injurious, seems to he all *0^ ^ 

Tecomraends. This, at leatt, is my twa view <d what ought to be dootj Mee^ 
those who would endr^ abrmato the eaistiag law have noteaid 
un piAy ttu nhMs*-. ht ladSawolbBsi^ a foondition of; MshjfflBedw# ftPd Hii 

W6 - 

'fiegalaUad^ as a supwatructure. merdy, do tolerably well for owi*'|iiKseut tWBJWff/'. 
dttowe could »6t intitduberbw Regulations by tihenjselves, for though they mi^^f 

they would not make law. We could n<d tntroduoo the 
ole not Hi 


make rules- of practice 


JHindoo law for 
doenie’tliey Ma£ 


indoos ; n^ith^ should we have aoy excise for iMro- j 
r. at leaslibr PaawMidtand. RinaannWL which are 1^0* 



sedan law, at least for B 
;Maki»: are..but Imf 




»tP» 
ese 


It We are to take the idw t^iito mi^jortty we mwl; WiW0fl!iRi;i,»iiuiie8e 
law into Sincapcfre j and if we am tp; take that of the most important class wc 

.and iteer bans even .at .Malacca. We. have, as yet, 
its i attd< mtmb tfme must necessfurily 





41S. ilnScrtSesTc^ in the present condition of bur legralative 

business, I think w e most all agree that it is not imrocdialcly desirable that any 
general abrogation of the existing law of these settlements should be imm^iaiely 
made, either by the Legislative Council or by his Majesty. In ihquirmg into the 
partial modifications that it may be advisable to make in the law of England, as 
applicable to these places, I have not paid much attention to the vague assertions 
which we have before us of difficulties, delays, and technicalities, assumed to be 
inseparable from English law ; but I am prepared to endeavour to remedy all that 
has been definitely shown to be bad in the existing systctil, and to call for practical 
reports on all points that the local officers may still think to require amendment. 

I am anxious to lose no time, now that the Council has abundant power for the 
purpose, io remedying all acknowledged evil, and making all Improvements that 
are immediately practicable, and I should be very sorry if it were tlmughi neces- 
sary to postpone all amendment, for I know not Jiow long, because we havC it not 
yet in' our'pdw ti twamiwdwwj unl sP ci isiHitoiwjpiiiWI^^ 

419. SirB. Malkin • has laid before os some practical suggestions which 1 think < 
well worthy of consideration. I will here notice the matters on which we may 


7 

immediately legislate with advantage. 

j st. T he mak ing tfaeiei 
tkmto st 


e. 1 can see no objec- 
t it appears indispen- 


ling universal ; but in S convict sCtdei 
sable, otherwise itiany crimes committed aidbngst a crowd of convicts must remain 
unpunishable. Nn enurtia likeh, mnive KK, mi.ch 


2(1. Tbe TemowffSthenn^wnt^owMBcmnf 
soldiers in actions of debt, and all personal actions wherein tbe value in question 
doea tmt exceed 40a; sicca rjupdiNi^ to any other than a military court of requests. 
t riia.»'atat. 'tdees ait such actions in places without the 

‘ht Calcobta, Madras, and Bombay (in a(Hich 
placei %y w'bi^ be pognixkbU in the court of requerts) from out thetmgmuutce 
of any trilmnid oth^r than a military cowt of requests. As this is evidently an 
omission, from the framers of mat idatute not having m nrind the fact of tbe ex- 
istence of a local copit Of requests at tocfi t^tlon in 'the Straits, as at Calcqtto, 
Madras apd j||DinWy» I ied no objetcttoo idi a W etihctii^ 
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3d. The giving the magifitrfttc* in quarter session* the |>owcr of twog ainaU 
felonies with a jurv. f see no (Ejection to our doing what wrifl be ^utva^ent to 
ttuB at once. The impropriety of the practice mentioned <rf jumbling together 
the preliminary proceedings previous to committal and the trial at sessions, or 
of omitting tlie former idt^getber, is manifest, and the practice oughi to he stopped. 

hiJcityl ii IS proBablc that giving the resident councillor the power of sammouimg 
the sessions when necessary, at intervals of not Ibss than one taonth or more 
; than three montlis, would prevent that evil, without causing too much delay in the 
trial of prisoners. The defect alluded to by the late recorder, viz. the quarter 
ok nnw tiJtiniT » ncCUlisr SeSSiCUl of tllB Couri of JodicatUTC, 


tscssions. as now rmistitated necu 

jnn ^thfi.^c j >nye<;| ttent impp8B TOiTfni«TOC 1 
in|r — ‘ . -.r'^nr: «i''in'jiuM 

sesf 
qne 
the 



psv 1 ttihii{y 

fle86l<m8', UWtead oTalteniig the jurisdicfloo of the Court of Judicature 
piarter sessions, in the manner authorised N the present charter. I propose 
Wfreforc to pass an Act empowering A^5ojernorofBengal to apfHMnt s^ 
the justiccsjnftoej>euccjasJi^^ 

|vJffiffiS!!)'‘wi!1rtRc'necessa^^power!n[^ 


powers to tvrtiMOD a jury ofnve, and to try tor 
ga^B as ui ayTjOw be trie d at qui^y) (p r s tyi ^i iqp sj andajaojfar^ sii^ 
ofa specifiecr description, tliat mav be suffi cie ntly* pan!sKe8'' hy inelpyilTO' 
fmciTi" win liifru labour for MX^rndhtEs." ' A» tueTf3?FrortTrc‘'”]8ai 


omi rr 


ielotiios, of a spec itied clescriplion, 

, inciu"wiln Ti'ard labour for MX^tnorr—.. . 

.subject to^Rc reinew of thc*l/Ourt of Juthcaiure, ^ila*TWP 15 W 1 !I 1 WI"'yf flfe''0lfttfrs 
having the power to uominato persons tcmjmrarily to fill vacancies. The resident j 
councillor up|tcar.s to be the projjcr person to be chairman, as he will not commit ^ 
prisoners us a hiagistrate, and therefore will uot have to try his <jwn commitments. 


420.' As ihi.s plan w ill render the holding of court? of general and quarter 
.se.ssinns onufecssary, it rloes not seem requisite to define more accurately their 
power ns to roads, bridges, &c., or to a[)propriate funds for the currying 
of their orders on th<;.se subjects into effect, a.s suggested by the late recorder. 
Any representation I'roinihe magistrates, the grand jury, or any laxly f<f respec- 
table inhahilaitls ought to meet with attention from governiuent, but 1 dh notf 
see anything in the constitution of the bench of jusliee? of the peace, who are 
ap|>ointcd by government from amongst the' English gentry, that entitles them to 
.speiiil the money of ihc whole settlement according to their orders. 

4tli. To ma ke each settlement a distinct countr y, w ith a sheri ff at e ach. The 
prest'iit pfi!ffffW*TISWPflffi?snfflff*^JWli(WpPe 5 R?''Tou?'*p 3 ^ ^,V fees, for I 

there is uu charge in his accounts for Jiis salary *), vUiohas a deputy at each place, 
receiving Ha. 200 a month. Ti)i.s is expensive to .suitors, as well as to tire State, 
by causing a ncce.ssity of three returns in some cases vvljerc one would be enough. 

I sec no objectiun to eiiucling a law for this puij:»ose immediately. One officer 
would be .suv(,d, tlie Iwi uP local 

sheriffs. At. the .same lime legal provision might be made for a local uccoimtant- 
gcncrul licing upiiointed at each settlement, if this should be thought necessary, 
tr*‘‘ one accountant- 

general, wlio niii.^t be u civil servant, and is, I believe, not paid. 

.5th. 'i’o rxcrapt certain proceedings now required to be under the seal of the 
court, mill to he .served or executed by the sheriffi'Trqm those fornialitios. J pro- 
pose that the governor he directed to report, 

the other judgc.s, to what processes the desired exemption can properly be 
extended. 




ai'tC] 


(ith. "ro sot at rtsl doubts as to the authority whom U>e siieriffi coroner, and 
other officers shoulti he appointed, which thaye ariaeti in consequence , of the 
ee tiiiiT su ch officers to be apjiointod by the Governor in Ci^ncil of the 




Wg mi^JUililfnciits and authorising Uiem in lulure to 
Bengal, in place of the Governor in Council of Penang, Singapofe» 


iTsmethem in luii 



421. 


f 'I'hore hi no account of the value of these fees* but it bet been, fBoj^y eetMieted at about 
Rs. 41HJ ii uioiith, by .1 {'t-iitlciiiaii for some time Mtachedto the SiraltS.*; *••• •**t included 
in any oi' tlie succeedini? calcuktiona. 
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421. The odier points BOtice 4 Sic B« Msttcin mu»t leawnt tiU the pleasure Atx^hiag tin 
ifha* Maje^y be taken on the 8«k(jecl of the eourt’s cbaiter. These are, Stnlito!""*' 

i8t. the want of an admiralty jurisdiction, whicli I see was provided for by the 
Ut of ParUament, but owitteo in fhe King’s charter; but upon this point a 
pedal reference has.abeady been made from the Lqpslative Diriment to the 

2d. The propriety of expunging or altering the provision in p^e gS df the 
hawter fur the sooitnoBing of tlm reeorcler by any of the other judges of tho 
]}ottrt, before. malang any order, or doing any act out of Ccmrt or in vacation, that 
oay beso made or done by the judges cu the Court of King’s Bench. Apparent^ 
he resident cotinciUtHietry causes, eaclr at their own s«tUement.s, when the record^tj 
s uttiog in court elsewhere » and 1 anagt M i PJUl iiii t 'they do’"^ SO eithar under 

Ihe^eilmiMie in pa^> 13, or that in } 

h couodllor witii his permionon, to 

uinmoR a special court. Tliis is clearly bcneficiai, but kt such cases the sununon- 
ng a recorder, who is 600 miles o£^ is a needless form. Perhaps it may be doubt- 
mf ivbcthCT^.t^ charity i n t e aded ter^wtlmrise the separate trial oi causes in 
liderent places at tlTe’iSto'tftftlSWftsyillliBw proviso euuid 

lardJy have been inserted ; but if it did not, it was a great omission. 
lecorder’s Court remain, the power oOght to be distuictly^^ given, and no proviso ^ 
nconsistent with the dreumstances^tif the three settlements o« ght to he inserted, if 
The dause in fNSgaS^of ^ charter apparently empowers each resident councillor 
o suniinon a special court when he pleases, but in that case thcio. is no provision 
equiring the recorder to be suramonfa.!. < 

3d. The altering the constitution of the court in consequence of flie abolition of 
he gove^meiit, whose members arc tbe lay judges. As far as Uiis sbuejd alter 
he titles of governor and resident councillor, and allow those officers to bt; called 
>y designations more suitable to tlieir real duties, thi.s would be unobjectionable. 

3 ut I would not recommend the taking aw ay of judicial jwwxts under the charter 
irom the chief local authorities, without giving them some other judicial powers 
ustead ; for each settlement ought to have, a stationary tribunal for small mutters. 

4th. The propriety of removing the exemption to the judges of the court from 
udictmeuts for misdemeanors. 


5th. The propriety of abolishing grand juries and making grand jurymen serve 
>n the petit iurie^ i also of authoriring the court to frame rules regarding the jury 
ist and jurymen. If the charter be surfbnaerea and no new one be granted, the 
ibove suggestions will no longer be applicable. 'I'he suggestions al.so for imme- 
iiate legislation, which have Ijeen before' stated, are olliireil only for conskienilion, 
ind 1 would solicit in respect to them the sentiments of the Council. 

423. BejTojco jirj^^ean.tndKe aiiyi>aKM« change^ in the law fur tiu.'se ^ 

icttlements, we must have full and distinct reports of the [>oints wherein it is now i 
ell to be inapjdicable to their condition. In looking over the charter, T .sec no | 
.nanifestation of t operation of 

more of the English law than is suitable to roe circumtanros of these colonies ; 

>a the contrary, I see an anxious wish to adapt the law to'^lic place. As n court 
>f oyer and terminer, the judge* are required to administer criminal justici; in 
itdh<^lhe like mailer aP]d[ of os nearly as the condition and circumstances 

a^mit of, as our courts of oyer and terminer in 
Elnglaod.” And as a civil court, though tlie powers of our common law, equity, 
and eccleriastical courts are given them, they arc not required to exercise them 
in tbe maimer and form” adopted in thoao courts. One simple uniform course 

coin- 1 


in the 

same way, and “ no matters of mere form” are to be admitted as pleas. l)efcn> 
dantil may be compelled in all cases to make answer or discovery on oath, as in 
— t... in j?Bgland. Litigants are allowed to amend or withdraw the above plaints 
aAsWers, See., m '** substantial juktice** may seem to the. court to require. After 
30U. Jtr 4 examining 


of procedure is mid down for causeS’of every description. Any iterson may 
plain verbally, or in writing; to any of the jud^ii or tbb registip^^qp 

imea ** that justice ^all be done as the case shall require. This is 
lined to the person or persons complained of, and their answer treated 


ex 
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examining the allegations of the parties and the evidence adduced by them, foi 
which rea.<K)nable days shall be assigned, the court is “ to give and pass jodgmen' 
and sentence according to justice and right.” As to the law to be followed, then 
is not a word said about it ; but surely these last w'ords intend that the mosi 
liberal construction possible shall be given to that principle of the law of England 
which in colonics under English law invalidates all laws incompatible with the 
actual circumstances of such eokmtes. Mr. Bonham anticipates Kttle improve- 
ment in criminal justice by abolishing the court as now constituted, but much 
improvement in civil justice. Now if it be true, as is said, that the procedure oi 
this court is expensive, dilatory, coni^rlicated, and incompreitensible to the natives, 
more than a court conducted in an unknown language must always be, it seems to 
me that the reason of this is not to be fotmd in any necessity arising out of the 
specific provisions, or the general spirit of the charter. If I were to constitute a 
new court, I do not know how 1 could simplify the process more, or fit it bettei 
for an ignorant population, in a place where independent professional advice is not 
obtainable. The imposing it as a duty on tlie court to prepare the case of the 
parties, and even to receive and record methodically their verbal addresses, is a 
recurrence to a primitive simplicity of process in a court of English law of which 
we have yet no instance in an Indian court. 

424. As to procedure, it may be right to call the attention of the court to these 
considerations, and to suggest to the judges that they should make every practicable 
improvement in their forms of process consistent with the obvious intention of 
their charter. And as to law, I propose to call on the local authorities, after 
commuuicating with the court, and all persons who may be likely to give n8efu| 
information, to report all real wants or subjects of complaint, and to point out 
remedies for tliem. 

42,^ From .some observations of Sir R. Rice, a former recorder, reporlfed in Mr. 
Phillips’ Mimitc, it scerns that it has not been yet judicially decided how the real 
property of Asiatics descends, xvhether to the eldest son or heir, or to the next of 
kin, or to the heirs by the law and religion of the deceased. It seems tliat admi- 
nistrations have been granted as if the English law did not apply, but that it is 
very doubtful whether that arrangement could be maintained if contested, f think 
this subject ought to be inquired into, and it ought to be ascertained whether 
making both the real and personal property of Malays, Hindoos, Chinese, and 
Parsecs inheritable according to their own laws respectively, would be considered 
a benefit by those classes, or whether one rule applicable to ail might not be 
adopted, even though that rule should not be consonant with the English law. 

426. On this subject 1 beg to refer to a copy of a letter from the Honourable 

Sir B. Malkin to the Right honourable C. Grant, without date, which lias been 
obligingly furnished me. In the latter part of this letter mention is made of the 
peculiar rapidity with which landed property in lhc.se places deteriorates, if left to 
itself, whilst executors, though generally on the spot when the owner dies, have no 
legal authority to go to any expense for its preservation, and the heir is often too 
far away to take the necessary itiea.surcs in time. This is an inconvenience arising 
from local peculiarities which I think ought to be immediately obviated by legal 
enactment. v 

427. I notice in the margin a representation from the Agriciilturol and Horti- 
cultural Society of Singapore, complaining of depredations being committed iti 
plantations with impunity under the existing law, owing to Mr. Wynn’s Act hav- 
ing rcjicaled former Acts under which such delinquencies were punishable, with- 
out providing anew any penalties for them. As this can only have been an acci- 
deiUal omission in Mr. Wynn’s Act, there seems no objection to taking the advocate- 
general's opinion on the state of law , and^mmediately remedying the omissions, 
if necessary, by 40 Act of the Legislative Council. Captain Low has submitted a 
proposed draft of an Act for the same purpose, which, however, is 

approved of by Mr. MqjrchUon. 

♦ 

429. I now proceed to detail the expenses of the Recorder’s Court: 
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lot 


'P- 


Gtmral Charges: 

Recorder’s salary 

Clerk to ditto, at 
c soutaburdars, at 
1 jemadar, at * « 

a peous^ at - - 


Register s salary 
Sherifi‘(no salary). 
Accountant-general (ditto). 

I clerk to ditto - 
Contingencies, average of 
three years - - 

Passages of recorder and re- 
gister on circuit, average 
of three years 
Ditto of clerk, &c. 

Batta oi clerks, &:c. on circuit 
Contingencies on ditto 


IsOcal Charges : 

1 head clerk to register 
1 clerk - 

1 chief interpreter 
1 second ditto - 

1 swearer • - - 

e writers, at 20/. 

2 swearer.s - . - 

ri peons « , - 


1 (lepuiy shenfl’ - 
i coroner r 
1 peon to ditto - 


At Penang : 
i head clerk to register 
1 clerk - - - 

1 ditto . - - 

2 interpreters 

2 ditto and writers 

2 swearers - - - 

1 crier - - - 

i shroff' • • - 

3 peons - - - 


1 deputy sheriff - 
1 coroner - 
i peon to ditto - 


At Malacca : 

1 head clerk to register 
1 head interpreter 
i interpreter 


Pt r Mensem. 

Prr Anauin. 


Rs. 4 . p. 

Us, a. p. 

Rs. a. 

3.107 15 - 

40,415 10 - 


300 - - (a) 



24 - - 



22 - - 

— ... 


20 - - 



336 - - 

4.389 13 - 


1,463 .1 - 

- 

43.‘^®3 * 
17,506 - 

20 - - 

- 

240 - 

- 

- - - 

1,072 - 

- » . 

9.836 4 - 


- - . 

1,845 12 - 


- - - - 

i,3i6 14 - 

— 

- - • 

76 5 - 




13.105 - 

>TAL General Chargen 

- - - - i?,. 

76,978 - 



• 

522 H -(b) 


t 

- - 

— 

• 

l.jo - - 

— 

II 

20 - - 


. 

&0 - -(u) 



. 

4 f, .. - 

— 


'24 - - 

— 


00 - - 

“ 


8 - 

12,546 - - 

— 

20<J - - 

— 


104 8 - C 1. ) 

— 

1 

If) 7 VL 

— 



1 ^ 


323 >r, 

3.887 - - 

— 

522 8 - (b') 

i 


313 « 2i(0 

— 


104 8i - (<;; 

— 


200 - - 



80 - - 



iG - - 

— 


50 - -fH) 

- 


CO - - (I) 

— 


3*^^ - - 

— 


W336 6 9 

16,038 - - 




?5|^' 

aog - - 

— 


104 8 -(j> 

— 


10 7 2 

— 


4 

• 


323 15 2 

4 , 3 , 887 ^ - - 


.'>22 8 -(b*) 



100 - - j 

#— ,0 


20 - - 

— 



{continued } 


• Tins docs not show' the proper charge on tliis account, for uhl- circuit of Sir B. Malkin v . 
performed in the H. C. S, Clive, and last year the recorder only made one circuit ; but two cnc uiii!! 
are ii^ispcnsahle for the projaer conduct of the judicial business^ civil and criinuiai. Tli< iriu* 
average cost » about S. Its. 12,000 for each circuit, 

300. O 
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Per Mensem. 

Per Anniltm. 


At MaJjicra — fORtinued. 

1 writer and .swearer - 
1 third swearer * 

1 shrofl - ^ - 

.> pcoiia ^ - 

Its. a. J), 

50 - - 
10 - - 
20 - -(k) 
20 - - 

a, 

till 

4 

Rs. a, p. 


742 8 - 1 

8,910 - - 


1 dt'puiy sheriff- 
1 peon, to asBLHt recorder as 
coroner - - - - 

J04 8 - 

10 - - , 

W — 

4 i 


J 14 8 - 

1,374 - - 

— 

Total Local Charges • 

- - ^ Rs, 

1 46,642 - - 


Guam) Total - 

- - - 

1,23,620 - - 


4j(). This charge is exclusive of the charge for court-houses, subsistence of 
prisoners, &c., which would be nearly the same whatever tribunal were substi- 
tuted for the Renorder’s (Uturt. The whole of it. is specially incurred by reason 
of the peculiar form of this court, and it cannot be materially dimini.shed until the 
court be abolished. The reduction of tbi.s sum, tliercfore, depends maiuly on the 
aiilliorilios at lionic. 


tji. 'I’o the above amoimt the following sam.s must be added, to show the 
entire co^i of tlie dourt of .1 iidieaturc at present : 


One moiety of the |)rcs<!nt .salary of the governor 

Ditto - - ditto - resulcnt eouncillor of Singapore 

Ditto - - ditto - - - - ditto - - - Penang - 

Ditto - - ditto ditto - - - Malacca - 


Rs, a. j), 
i8,oo<> - - 

15.000 ~ - 

12.000 - - 

1 2,000 - - 


j, 


Totaj. of Moiety of Salaries of Lay .Judges - - 57,000 - - 


» Making the whole amount of the cost of this court /C,v. 1,80,020. 


\ W’e have it in our power to reduce this last charge of Itn, 57dtoo to Rs.y),Oou. 
Reside.') the above, there are the following judicial charges incurred in these settle- 
inenl.s : 


.Moiety of Salaries of — 


Rs. 

1 assistant njsident, Singapore - 

- 

5,000 

1 - - ililto - - iVnang 


5,000 

Second ditto - - ditto 

- 

- 4 .« 3 » 

1 - - ditto - - Afalaeca - 

- 

(>,480 


'rOT.tL 


Rs. a. p. 


21,311 - - 


A'. R. Tire uhovc oliicers, with other duties, are also 1 

jiiagisiratcs ^d commissioners of courts of requests. ' 

K.Htablishmcnt of Police aiul Courts of Request — j 

At iSinguporc ... - - 11,232 - - j 

At Penang - - - - . 20,112 - - j 

.\t Maiucea - . - - - 7,020 - - j 

1 

Judioial Contingent Charges (average of 
three years) ; ** . * 

At Jiiugapore ... - - t* - 

At Penang - 7>i^.5.S 9 “ 

.At Malacca * ;h 53 ^ ^ “ 


38,364' - - 


21,294 
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1 gaoler, i turnkey, i bailiff, and J peons 
at Singapore ..... 
Addition^ gaola', and catablishment for 
lunatic prisoners at ditto ... 
1 gaoler, &c. at Penang - - - . 

Ditto - (.litto - Malacca ... 


Rent of court-house at Singapore 


Us. a. p. 
i,88o - - 

boo - - 

u.aoo - - 

i,S8i - - 

- - 

i ~ 

Ils. 


Jis. 


ii. p. 


10,762 - 


1M.731 - - 


432, The above charges, which do not include the cost of police, maintniued out 
of the house assessmeot fund, of uliich we bSilfe no information, arc incurred in the 
.Judicial Department, indepeadently of the Recorder’s Court, and we Imvc it iu 
our power to reduce them. The total judicial charges of thest' seitleineuts thus 
appear to be — 

Charge of Recorder’s Court, ncces.snrily 
dependent on the present form of 

that court 

Charge of ditto on account of its lay 
.lodges 

Total of ('oiirt of Juclicnture - 
All other judicial charges, exclusive, of police 


Total .ludicial Charges - 


Rs. 

I,23,b20 

Us JK 

Rs. a. p. 

0 

c 

- 

• 

i,8o,b2g - - 
'jir 73 > “ - 

- 

- 

ii - - • 

/i.v. 



433. This sum is more than onc-half of the whole annual revenue of these 

poSvsessk)ns,j and the greater projiortion of if, vix. f o.’.» Jis. i,8(>,<i2(>, is inriirmJ 
on aeeount of one eoiirt of jndicuture. A great ]mi tot it, viz. Co.'s Rs. 1,23,020, 
or nearly iialf the v^llole judicial charge, is incurred inc'rely bceaiise that court is 
made a recorder’.'- court, on the moilel ol ati F,n2li‘'h court of law. The value 
of the mutter disputed in tlic court in tlic year 1832 33, and 1833 -34, aver- 
aged yeaily no more lliaii Co.'s Rs. 1,}. and this includes an arrear of two 

years for which the comT had been closed ; so that one-half of this sum, viz. Co.'.s 
Jls. 2,(i;J.3.')3, was the true yearly value of tlic property litigated at the three set- 
tlements for the four years from 1830-31 to 1833-3.1. heing hut a little more than 
the regnihir annual judicial charges, and but about three-liluis more than the yearly 
cost ol tiie court in which the pr<nw.'rty wa.s litigated. 

434. The salaries paid to most of the ofiicers of comi are paid under an ar- 
ningcmenl eutr red into betw een the court and the govia iiment, whorohy the laltet 
take the fees of court, and pay the oflicers li.xcd .salaries for so long as the latter 
eontinue to receive tlie lees. It may la? said that the expense ol the couil is 
untuirly stated, hecaiist the fecs.-.w iiicli amounted in 1S34-33 to Co.'s Rs. 43,41,3, 
are reeeiveii hy government per contra ; lint the lees «re already included in ll« 
gross revenue as 1 slate it, and 1 cannot therelore admit thi.s. 

435. This charge of Rs. 1,80,620 is so enormous for the court of judicature of 
a population of no more than 184,912 souls, of whom there are not 300 Kuropcaiis 
out of the Company's serviec, that it wotihl, in my opinion, he an iniprpper waste of 
the public money, if the pettple. themselves could i>iiy for it ; hut when 1 phserve 
that the people cannot pay tor it, and that the jieoph- of India, whose judicial 
estahli.shn)ents are much helow what they recjuire, are forced to maintain, such a. 
tribunal lor .stttlcineiit.s so inconsiderable, 1 feel that' 1 should not he doing my 
duty if 1 w ere not to bring the subject to list notice olAlio-c w ho alone can teuiedy 
the evil, with ray strongest recommendation that the |{ecoi'der’.s (,’ourt he ullogcihei 
aliolished, and the charter surrendered to the t/rown. 

' . " 43b. Ail 


• At Pt'Dtiug the cinirt'liotiM; bvlongi to govcniuwnl, and, «iit< iho recorder** cbanibcr*, is valuci 
at a. Us. 37,c<)0. 'I'lic toiol viilue of judicial liaildiiig* at Ft-naii^ is, A. Hs- ; at .Mahir'-.' 

die court is lieid injlhe stact-lu-iise, whicfi, wilt it* out c-flictb, 1* vulur <1 at S. Ki. 44,<‘io. 

4 Revenue in 1S34/45, Co.’s/f*. 5,23,266, 

t Or an aggregate of !•/>. Urr. 5,2 1,52;. Sei Acting Oovernur'r Ittlei of 22rl Dcccmbrr if' ) 4 ' 
(L'lianawered.) 
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436. All that we can of ourselves do is not much, compiled with tbe magnitude f 

of the evil. By the redaction df Jtt, 36,000 that I propose to make in the salaries f 
of the four civil servants who are the lay judges, the item marked (L) will be 
lessened by one moiety of those reductions, viz. by Its. 18,000 from R.t. 57,000 ; ■ 
therefore that item will bo reduced to Rs. 39,000 ; and it might require very little ; 
more than this to f)rovide amply for the judicial business of these places according 
to a scheme to which I shall immediately advert. i 

437. So long as the recorder is kept up, the only remaining reductions thit i 
appear to me practicable are sliuwn iii the Appendix, No. 23 * 

43H, They amount in all to JCf. 27,450, a small sum compared with the expense 
of the court, but well worth saving wlien vve rcn|jpiber that it is enough to make 
up for two-thirds of the pawn farm proposed to be nholished. 

439. Deducting this from /i». 1,23,620, there will be left 71^.96,170 as the sum 
that will remain solely debitabie to the recordership, after every possible reduction 

conserpient. Allowing for this prospective reduction, and the re- 
t/;,i7o duction from the salaries of the lay judges, (a part of which will be 
a<>,’ooo immediate) the least possible ultimate cost of, the court will be 
y^s. 1,35,170, a sum more than equal to one-fourth of the revenue, 

/'* • ‘<rss,> 7 ^ iiol Idi- ih(! judicial expense.? of tlicse possessions, but for one court 

' of judicature iu them. 

440. A .scheme! has been submitted to me for consideration, which niiglit be 
explained to the Honourable Court as one that might possibly ivith advantage be 
substituted for the present inuiKcient and costly system. Tbe main feature of this 
scheme, namely, the .sending of an Indian king’s judge in circuit to tlic Straits, is 
one. that appears in a proposition of Mr. Bonham’s. 

44 1 . To havte one paid magistrate and an assistant magistrate at each settle- 
ment, who siiail also have charge of tljcir revenues ; botli to be justices of the peace, 
and both to have consequently the power of commitment, but the assistant to be 
;^;norally undei tlic ordcr.s of the magistrate, who should liave power to review the 

as.sistaiit'.s orders. _ To empower tliem both to punish for slight niisdoiueanors, 
K'tty thefts, &c., and to empower the iungistrate to try .small felonies by :i jury of 
ivc, and to sentence })Crson.s thereby convicted to one year’s impri.sonment with 
lard labour. To make all the orders of the magistrate and his assistant appealable 
,0 the resilient of the three settlements, who should be able to remit sentences, but 
lot to interfere with verdicts. 

442. To direct the Governor of Bengal to make natives, or others, jnsticc-s of the 

1 peace in the interior, where necessary. 

443. To make the magistrate and his as-sistant commissioners of a court of 
pquests, to sit one at a time, as may l»c convenient, and to increase largely the 
jurisdiction of the court of requests, which now does not go beyond rlebts to the 
amount of 32 dollars. 

444. To have one resident for the three settlements, wlio, besides hearing appeals 
from the magistrate, shall be a civil and criminal judge, iiolding his court at each 
settlement alternatelv, with power to .summon juries, to try appeals from the court 
of requests, and to all original civil cases, with or without a jury of five, according 
to the desire of the particf, giving cither party a riglit to require a jury ; and witli 
power to try .all criminal case.s, with a jury of five, excepting only in cases wherein 
a British-horn subject shall he accused of a crime, for which, if found guilty, he 
would be liable to snlfer death. To empower the resident, as judge, to postpone 
or adjourn the trial of any case, civil or criminal, for the arrival of his Majesty’s 
judge on cirenit. 

445. 'I’o empower the resident, as judge, to pass Judgment in civil cases, and, if 
not appealed from, at his discretion eiiiicr to e.xecute it, or to grant a new trial ; 

' and eitlier to postpone sentence in criminal cases, for the arrival of his Majesty’s 
judge, or to pjiss it according to law, and to authorize or postjione execution 
thereof at his discretion, excepting only in capital cases, in which judgment shall 
not be e.\ccutcd until a report of the trial shall have been submitted to his 
.Maje^v's judge on circuit, oi^to one of the judges of his Majesty’s court in Cal- 
cutta, and the scntoiice approved and confirmed by him. 

44(). 'I’o obtain tbt gracious pleasure of his Majesty to the proceeding of one 
of bis Majesty's, judges of the Supreme Court in Calcutta to the settlements in 
the '^trails once a year, or ofteiier if need be, for the trial, witli or without a jury, 
of all original cases, civil or criminal, that may be referred to him ; for the trial 
of all appeals, civil and ,erimiiial, from the decision of the commissioner ; and 

V for 



INDIAN LAW COMMISSIONERS. 


105 ^ 

No. ‘2. 

for thie hearing and pastdug orders on all petitiotus. To ompower him to mil for Aboiishiug 
any proceedings of any local judiciid officers, with 4ny statements or explaiiniions » t’oirt 

he may require, and generally to vest him with the powers of the Court of King’s 1 10 . tiaus. 
Bench and the Court of Chancery, together with all necessary ecclesiastical and 
admiralty powers within the settlements. It would apparently be necessary, in 
order to the exercise, in the first instance, of the'poivcrs of an Admiralty Court 
alprays on the spot, to solicit that the resident's court be invested with admiralty 
jurisdiction by his Majesty, if such should be his royal pleasure. 

447. It may be convenient to authorize the sending on this circuit of a judge 
from Madras, if it should ever be found inconvenient for one to quit the hciicli at 
C^alcutta ; but os it is always tnuq|i easier to go and return I'rbm and to Calcutta 
than from and to Madras, and as tt wbiild be better, if possible, to iiave the revi- 
sion of the courts in the Straits made by one court than by two indepciulcnt 
courts, it would be preferable that generally a judge should go from hence, w heiH-hy 
uny general superintendence that occasion might requite might, witli the greater 
propriety, remain with the court at Calcutta. 

448. The law fiv which all maners arri to be decided^ to remain of course as 
the law now stands, excepting where altered in the meanwhile by Act of Parliii- 
ment, or Act of the Council of India. 

440. This scheme might perhaps aiisuer every gootl purpose of tiic present 
system, and be free from its disadvantages. 'Iho only reasrtn lor having an 
Knglisii profes'iionul judge amongst this population of .\lulayK and Cliinesc, was 
on account of the lew English merchants who reside amongst them. 'I'hcre.are 
about lour or five mercantile firms and merchants trading on their own account at 
Smgupoie, and perhaps :J0 agents for houses in London, Liverpool, and tllasgq^v. 

..\t Penang there are scarcely any, and at Malacca 1 believe none at all. Now, it 
seems extnivagunt to keep up an exjiensive court on the spot merely foalhe .sake 
of these few individuals ; and it is certainly unjust to impose a peculiar and expen- 
sive tribunal on .some 180,000 Asiatics for their sake. • *mmm 

4',v. By the .scheme to which I have alluded, or any other ujlording the same 
ndruntage.*- of economy which, in the judgment of the authorities at home, may 
bo doomed preferable, 1 would .seek to give to the body of the people a vorim- | 
cular court, whilst the small Euro{>ean cummunity will still have its most important 
oases tried by a professional jmlge, and an appeal on points of hiw in all cases to " 
a prolessioiiul judge ; and a great general improvement of this kind could well he 
etfected, with a saving to the community equal to more than one-fifth of the 
taxes which they now pay. 

4y,i. I do not believe that there would be in an arrangeincni of this nature 
a disadvantage, to any class, to set off against the great general advantage. The . 
apparent disadvantages are, to the English, the following : 

t .'■t. The having a professional jurige with them only once a year. But how stands 
the case truly ? The judge is most wanted by the English at .Singapore, where they 
are most numerous ; hut he has always rc.sided ut J’eiiaiig, itiukmg circuits only to 
.Singapore. Last year there was but one circuit made, and though the recorder 
staid u long time at Singapore, that was an accident. More than two circuits 111 
a year never, I believe, have beeri made. Mr. Bonham |l)ow's that, from October 
1 824 to February 1 833, a period of eight years and four iiioiitii.s, the settlements 
have had the benefit of a recordcr’.s presence for only two years. l.)uriiig tour 
years and .six months, of that time, the court was open without a recorder, and the 
lay judges performed the whole judicial husine.ss, without the assisluiice in any 
w ay of a professional judge, or any appeal to one. During the remainder of the 
above period, namely, one year and ten months, the court wa.s shut ultogeilier, 
under what appears to have been a misconception of the efi’ecl of the abolition ot 
the late government ; but had no such misconception, occurred, the lay judges 
would have done the whole husinc.ss for these 22 mopths aho, for there was no 
recorder present. Thus the certain presence of a professional judge once a year 
will really be more than any one settlement has had under the present systeiq. If 
a power of reference to Calcutta on special cases be giwju, u|ruu the consul of 
both parties, to which 1 can see no objection, still greater facilities to the dispatch 
of business will exist. 

452. Another apparent objection is, that the Calcutta judge will be u sli ungci 
to the Straits. But, in the first place, this will not matter much, as be will have 
little original matter to try, exciting in special English cases j and in the next 
place, he will he little more of a stranger than the recorder has hitherto 1 k <‘ i : 
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for in the Iasi 12 ycarsr there have been five different recorders, none of whom 
have remained longer than two years in the Straits, and none of whom, 1 presume, 
have })rolessed a knowledge of the language. 

4 A.)- he folio wing may be taken as an estimate of the expenses of salaries, 
estahiishment, passage-money, and contingencies, which would tie incurred under 
tJie scheme alluded to, instead of those now incurred on account of the present 
court. 


Moic ly of salary of jcjovernor as judge - * 

One licarl linglisli cloik of civil anci ciimmal court, at 
400/ 

One junior chirk* of ditto, ditto , - . - 

One hciid Malay cicik t<j ditto, ditto, at 100/ 

One • 2 i\ ditto, ditto, ut fiu/ ------ 

Two ditto, diiio, at Hu/ “ ^ 

Two iiiU.‘rf>i(‘U;iv|' •otV’* - ^ r 

'Minji' swi aicrs, nt 

and M ivants, .‘;o/ ------ 

('omingcncicM, avcnigc as at present - - - - 

(’irc'iiit ditto - diit(.» - ditto - - - - 

PiLsiiyge of his IMaj(‘sty^ judge and Ins clerk once a 
year to and from the Strait**, say - - - - 

l^ro\ iding ^accornmodat ion for his MajcslyV judge at 
Jb^enang,^; tahjt* during the circuit, and all otliei 
"c barges, say - 

Pxtm al|ov. anc.e to cleik lor circuit, say - - - 

[Jaita to servants, Muy 


fti. a. 

P‘ 

4 ,J 1 pf( - 


2,400 - 

- 

1 ,200 - 

- 

720 - 

- 

(jOo - 

ii 



432 - 

* 

6oij - 

~ 

5.000 - 

\ 

•* 4 - 

3, (.00 - 


- 

- 

50.) - 



'ro’ivvL Cost of Circuit of his Majesty’s Jutlges - - - 

^ , 

I’Atra charge of four ctreuits of cstahlushinent on governors circuits - 

Add, i'or incidental expen-ic.s not culculali d for - - - - - 


Per Annum. 

r/. p. 


li^. 

15,000 


10,91 2 
1,072 

7 h 


10/XK» 

2,000 


/in. 45 ,0 ou - - 


.V r p.Ta. 4:{2. 

ro**! nnu (A.) - 1 

1;n plan ( h.) - tfj/R’O 

?\'<)inii)a) saving - 

Ih' inc! iiiiinimt (*t saliuic* <«!' lay pulgc v 
in. iitiK (I in ( A.) 

Wi'n'li li.i'. alrr.Miv l*ccn de<l«irtr»J ns 
.1 pa' I of n. ? 


Jxca! siiN ing 


fls 


n.s. 


454. Hy deducting this froiu the netiud cost of the 
recoiders court now/ wc have a saving of /uv. i,45ai2o 
]KT uumim to the Judicial Depurtmeut ulKicof/L-N. pjd>2o 
is a aal item, ‘solely altrihutahlc to the abolition ol’ the 
court, and Jis, 42,000 is in tuis view only a oominal item, 
hecaui-e the salaries ol the lay judges aie drawn inde- 
pcmlcutly of tills court. 

to.’)- iff uiH)u the gtnuei olV of all present incumbents, 
we shoidd ever he able to can \ into cflocl all the reduc- 

tiuus in llu‘ cr.taidishmcnt of the court contemplated in 

paras. /tj7 and 448, out oi this real saving of Rs. (i3,d2o a sum of’ /iV. 27,450 
inav he SUM d at some UUnre iudcruiite time, without the abolition of the court. 
I 5 ut this is at best doublbil, for it supposes not otrly that all those reductions arc 
in tlK'in^elvcs proper, hut tIuU they will be submitted to by the recorders of future 
limes, wit bout sucli a degree of op|H>.silion as would make it more expedient to 
abaiuitm than to ( nlbrce them. And even if effected, it cannot be fairly treated 
as a gain to the general revenue; for wherever llie e.stablisliment can be reduced 
heK)vv th<' aggregate anuAuit of fecr*, the pretext by >vhich tlic surjilus fees arc 
^ * taken 


* 'flic muiiit iiiKierstaruJ the Malay language, sa an to translate papers for tlie Klng’« judge, 

evtluM \miig or vnu itci us Malay interpreters before him. The head clerk must afco 

be the i»( ;be eourt. • 

t Foi ClniHsc, 011(1 tm Telinga and nindoost«inee, 

I Mr. UonlKim tins at JL\. io,iKMi or /»*.<. 12,000 ; hut with a ttcaiilb' to lake the judge 

about, in ilie ''irait*, it iropoMiiibif' tliiU the paiwage to and fr<» can properly cofttcUp to thw sum. 
IVobabl} Ml. 1 >. meant to uu’ludc .dl cliargcs in consequence of the circuit. 

§ At JSiiigapioc tbiMv is excelloat accommodation over the court-house, wltich is not wanted for 
the governor, as that hie chid residence hh" own liorac Will bo there. At Malacca there is 

al>o ucconimodrttion in the now given to the recorder on circuit. 
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taken will be at au end, aiKl therefore that surplus ought 00 longer to be exacted 
from litigants. 

456. In conclusion, 1 must re{ieat, that to feel the value of Uiis proposed saving 
as an economical measure, we ought to compare tlie above sum of Jis. 95,620 witli 
I the population who will be relieved by it, which consists of only 184^912 souls, 
I and with the revenue they now pay us, which is (inclusive of Co.'/Rs. 45^15 
• judicial fees) no more than Co"s Rs. .5,23,266 per annum. 


No. 2. 

AboHhlimg the 
R«jcortWr*s Coint 
in tlu* Stjniist. 


9 February 1837. 


(True extract.) 

(signed) JL T. Prinsep, 

Secretary to Government. 


(No. 158.) 

Extract from the Proceedings of the Right honourable tite Governor-general 

of India in Council, in the General Defmrtment, under date the 18th October 

1837- 

Read a letter from the llonoumble Sir Ilenjamin Malkin, knight, dated the 
i6th September last, submitting obscn'ations and suggestions on the subject of the 
Recorder’s Court in the Isastern settlements, which were left unnoticed in his letter 
of the 1 7th July last. 

Read a Minute by the Honourable Uenry Shakespear, dated the 2761 Scjitcm- 
ber, on the above. 

Read a Minute by the Governor-gctierul, dated Kill) instant, on ditto. 

Ordered, that the above-mentioned papers l)e sent in original, in ronlinuiUion of , 
Extract No. 112, dated the ptli Ahgnst last, to the Jjcgislutive l)epii#ti)jfait, in 
wliicli (lepartinent tlic (|uestion what courts of |iistice .slioulil be provided lor the 
Eastern sellleinents is under eonsideratioii. and from a bieli a ndcreftcc was made 
to the llom'urable ('oiirt of Directors on that siibjcrt. , 

i lii: lanieiilcd illness and deceasi' of .Sir llenjaniiii Malkin prevents the govern- 
nient iruni making to liitn tlie acknowicdgineiits due lor liis valuable .siiggc.slioiiN 
and ready aid in tbe discussion of this important .subject. 

Ortiered that the original papers now sent be rehirncd to this department when 
no U>uger required. 

(True extract.) 

(signed) JI. T. Priiisep, 

Secretary to the Government. 


Juil. 


From the Hon. Sir B. 11 . Malkin, Knt. Pui.siu; .fudge, Fort AV'illittm, to II, T. ii' .c 
Prhiscp, Estp Secretary to Government, in th<' General Department. - - ;:>• ' 

...I. 1 

Sir, _ ^ ■' ’■ 

1 HAVE now' the honour ol‘ forwarding to you the observations wfiich Imvc 
occurred to me in reference to those parts of the f»overnor-gcni;raI*.s Miimtf! ol 
the Qtb Februafy 1837 which I left unnoticed in my letter of the I7tli July lasi. 

My principal object will be to lay before his Lordship in Council n .statement ol' 

.some facts on which be ap{MJar.s to me to have received inaccurate or no inronna- 
tion, and of some considerations which could not arive till those fael.s were fully 
known, rather than to express much of opinion as to the expediency oi the changes 
contemplatetb 

■2. In doing this I shall probably appear more the a«lvocate of the existing svs- 
teni than I should wish. Thi.s is unavoidable, for tbg necessity of tny entenhg 
into the explanations which 1 am about to give arises from the circumstonec that, 
as far as 1 can judge, only one side of tlie questirm 1ms at i)re.senl been stated^ It 
falls upon me, therefore, to state the other, and to .slute ^llf!e else, for I :iff> not 
aw are that any of the considerations unfavourable to the continuance of the court 
have failed to b#preaer)ted to the Governor-general, or rccjuire any further trluci- 
dation or ertlwcement. . 

3. It is undoubtedly one strong argument against tut- continuance; of the coiai 
in its present footing, tliat {lersons whose situations give them excellent opp)rtu- 
nitie.s of judging, should form so unfavourable an opiuioi^of it h.s they appeal fu 
300. 04 have 
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have expressed. I do not, liovievcr, collect from bis Lordship's Minute that thi.s 
opinion, with one very material exception, is derived from more than one class — 
the officers of government in the Straits. His Lordship’s words are, that “ the 
last governor of the Straits, Mr. Fullerton, Lord William Bentinck, who visited 
the Straits, and every public officer who has served there, and who has had an 
opportunity of delivering an opinion, liave agreed in thinking that the Recorder’s 
(.’mill ought to be abolished, as unsuitable to local circumstance.^ and needlessly 
expensive.” There does not appear to be any expression of the sentiments either 
of tlie officers of the court unconnected with the government, or of the merchants 
or otiier inhabitants of the place for whose benefit and protection the court is 
chiefly established. As far, therefore, as tire force of opinion goes, with the 
exception of that of Lord William Dentincl/, of which I would always .speak witli 
the highest respect, though I do not conceive that his very short and hurried 
visit to the Straits could have at all added to his other means of appreciating this 
.subject, the uiifavourahle jiidgiircnt expressed is confined to one class, and that the 
class most likely to be jealous of all interference, and hostile to any co-ordinate 
authority. 'J'liat Mr. Fullerton was so is well known, and indeed sufficiently ap- 
pears frmir the statement of his. opinions in the 40()th para, of the •Governor- 
general's Minute, and it is equally notorious that his hostility was quickened and 
excited by continual disagreement between him and the only recorder who was in 
office ditring the period of his govermnent. Who the other officers are, with the 
exception of Mr. Bonham, who have expressed tlie sentiments referred to, I am 
iiot aware ; if, however, I am right in thinking that there arc very serious consi- 
derations in favour of the present constitution of the court wljich have entirely 
escaped 'dicir notice, it is not very unrcasoiiuble to suppose that this blindness must 
have rcbultcd'froin something of dislike to its institution, a di,slike, I am happy to 
say froiikniy own experience, perfectly compatible with goodwill to the individual 
functional ie.s engaged in it. 

4. l*erhaj).t, Jiowevci', I have dwelt too long on an argument from authority, to 
which, though prominently stated at the head of the Governor-general’s obser- 
vations on tlie .subject, his Lordship does not seem to attach very great importance, 
or to attribute any great weight of reasoning to most of the papers in which tlic 
opinions referred to have been expressed ; I pass therefore to the most material 
])uint.s for consideration, the alleged inefficiency of the pre.sent system, and the 
probability that the changes contemplated would produce improvement. I post- 
pone lor the pre.st:nt tlie mere question of expense, as of subordinate, though very 
considerable importance. 

1 ;,. In my ohsorvalions on this subject I shall only consider the existing and 
jlroposod sysU'Uis, as applicable to tlie administration of the present law of the 
selticnnaus, with uny'sueh temjxjrary or particular modifications as are referred to 
ill the /417th paragraph of the Goveruor-generars Minute. No other cliangc.s 
npfiear lo he contenqilatcd as of immediate probability : and it will he soon 
enough to consider how the administration of a completely new system can be 
best puivided for when tlic nature of the system is ascertained. If it should 
diller inneh from tlic present, the hc.st mode of administering it will probably 
difi’or also from the best mode of carrying that which now' e.xists into ellect ; 
a eoiisideratioii which pcrlia|)s furnishes some ground for doubting how far it is 
expedient to interpose another fundamental change in the construction and 
operation of the couit; for doubting it, at least, unless the present evil is really as 
great as it is represented to be. 

(i. I'he e^il, however, is undoubtedly stated to be urgent. Mr. Bonham, it is 
said, in paragraph 42;}, *• anticipates little improvement in criminal justice by 
abolishing the court, as ^ow constituted, but much improvement in civii justice 
and the procedure of the T-ouri is stated to have been represented as “expensive, 
dilhlory, complicatetl, and incoiiqirehcnsible to the natives, more than a court 
conducted in an unknown language must always be.” 

; . 'riic.^c are statements which, if fully substantiated, certainly show much need 
of change, 1 had entertained au intention of asking for a fuller communication 
of the i»ipers in width these view.s have been expressed, but I have abandoned it. 
1 do not, indet d, know exactly how far the details of the plau||explaiued in the 
latter part of the (ioveriior-general’s Minute correspond wim Bonham’s 
suggestions, but his sclicmc obviously involves the abolition at least of ail 
original investigation iii civil cases by a pi'ofessionai judge, and makes the alleged 
improvenunt in civil Jitttice to consist not merely in a simpler procedure. Hi* 

great 
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great objection ap}>ears from passages staVd in [»aragraph 407, to Imj the mannev IVb<>ii,<i luj; iiu- 
in which the law must be admimstwed by an English lawyer. >•< * * 

If I am right in this uorferstanij^ng of his views, I havb no occaskni to inquire || 
more ininatcly into them; and with respect* to other representations, especiaHy 
any which liavc bec»» made a» to the {irocedure of the court, as my own impressions 
of what has actually been the case dilfter e«y materially A-om those which appear 
to have been commonicated, I had rather make my own statement of facts )tithio 
my knowledge, than enter into any particular consideration of other accouir^ and 
run any risk of cdnilioting assertions on mere matters of detail. 

S. The alleged improvement in the administration of civil justice may arise if» 
two ways : a better decision of questions of law, a better determination of invittprs 
of fact. With respect to the former, I. need say nothing after tife ob^ervatioh 
already made by the CJovernor-genCral jii the 407th paragraph.*i His Loidship is 
fully aWgfe tlmt the rhorc relaxed interpretation of tfie law, which Mr. Bonham 
apjjiears to consider desirtlble, would very generally be an interpretation against 
law, and that an English lawyer, unless he be a merely pedantic one, is no more 
disqualified, than any other functionary to administer the law of England, «ilh 
a due accdhimodution to rircum.stanccs. # * 


p. With respect to the better determination of facts, little except more vague 
opinion can be obtained. Wiielher Mr. Bonham may prefer the unsophiaticaied 
judgment of a non-professional man, or whether I may think most favourably of 
the more educated opinion of a lawyer, is of little importance. There is no such 
public in the Straits, none at least tliat watches the proceedings of tho courts*, as 
to render other opinions of inucli value ; and Mr. Bonham’s and my ou*, or that 
of any other recorder, merely amount to this, that where their eon(ilusions do not 
agree, each prefers his own ; I may say this without any disparagement of Mr. 
Bonham's .services in the ascertuimnent of facts. I bad oceusion soinetinic.s to 
reconsider cases previously iuvoEtigated by him, and to tire be.st of n4y recolh'ctioii, 
our opinions on fitct.s very seldom differed on tlic same evidence, though I tiunk 
I remember instances tjtf determinations altered on fuller iovestigatioti. 

10. I ought, perhaps, to apologise treating Mr. Bonham so eompietely as 
the principal infonniMit on these subjects. No other name, however, occurs in tin' 
Guvenior-gencra)*.s Minute, and no other officer now iu the iStratts has taken 
nearly so active a })art in the udminislrutiun of justice, or consequently pos.^c.^swl 
nearly equal means of forming an opinion ; I am not aware, indeed, titat any others 
have acted at all, except Mr. Garling, at Malacca, where the whole amount of 
judicial business is very trivial, and Mr. Wingrovc occanionally at Singapore, 
during the absence of Mr. Bonham, and while he was luniself officiating as rcsulcitt 
councillor, too short a period to give his opinion, if it has been expressed, tlK> 
weight to which in nio.st ca.scs it wmdd be cminenliy entitled ; 1 do .not feel, 
tlierefore, that I underrate the importance of the representations made, uhen 
I attribute them principally to Mr. Bouliam. Yet there, are consideratiou.s whicii 
might, 1 think, have made Mr. Bonitatn doubt the judgment he htm e\{>ressed. 
He does not contend that the udniinislrution of criminui justice would be improved 
by the change he recommends. Of this he has full mean.s of judging, fur the lay 
judges of the court jienex'ally, and Mr. Bonham in particular, used to take their 
seat in the court with the recorder during a very large portion of liie criminal 
sessions. But 1 am not aware that he ever (I ape.ak. of cunr.'ic merely ot my own 
time) wo.s present during any of the civil proceedings held befouj the recorder, 
with the exception of a lew occasions immediately after my ariival in the Struiis. 
when, as u stranger, I requested bis assistance ; and once for the purpo.se ol' 
expres.sing bis opinion on a question as to the relative functirms of the judges, on 
which he and Mr. Ibheaton, the then governor, differed for a lime, but iinally 
concurred with me. He may hay|: t^en ofteuer present tlum I recollect, bniain 
this I cannot be uiistakeo, that it was his habit to attend’ at tlie criminui piocceuiug.s 
of which bo approves, and not at the civil proceedings whit ii he cci^mcs. 

1 1. With respect ag^^lo the statenaents made as to tbo procedme of the eoi'it, 
1 need only refer to the 433d para, of the Governor-generars Minute, to show 
tifat the.faulb if«it exists, arises, edt from the provisions of the charter, hot trom 
the manner4^ which tlie charter has been administered by the judges. How thi'- 
lias been done by others than myself, wheUicr they be lay or professional judge.v, 

I cwmot say ; but my own recoUectioo of the practice of the court, in a verv 
IsJige j^ropordoa of thS cases brongbtiiefm’e it^ is very ii||^nt from the accuuut ' 
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Abttiwbiiag tbc ffivoD of it. I refer eepecially to those <5aseSf a very targe pK^K>rtion of the wbwe, 
Becor^’f Cewi ^ M'luch no professional assistance was employed, but the cOmpiainant came im- 
in the Sti«its,« medialdy to the court with his statement of alfeged grievatfeea ; In many of these 
cai>e.s, where be had no claim to redress even on his own Showing; this was 
explained to him at the instant, and his claim was quieted, wiHiout the aetOid 
institution of any strft, or the incurring of any expense. In ihai^ Others, wbefe 
he a|>peared to have a claim i^f such a nature as to admit of an easy adjustment 
withljbic opposite party, the defendant was desired, without the tsSning of any 
regular process or institution of any regular suit, to attend with the plaintiff on an 
early day, and the case was very freijuently arranged without difficulty or expense, 
on Ijcaiing the statement and admissions of each party. It w'as only when it was 
clear, in the first instance, that there must be a disputed question, to be settled by 
evidence, or where thr'se attempts at a pfeliminai'y wtd aiAicable adjustment failed, 
or where the nature of the arrangement was such that it required soinc act of the 
court to authenticate and secure it, that any formal proceedings were adopted in 
these cases ; and even then they were of the simplest descrif)tion ; the parties 
going to the registrar's offifc, and having their own statement of facts on each 
side; taken <lown, witli file icjectign of all the immaterial circumstancesVitli which 
the {larty’s own. narrative never Tailed to abound, and receiving information wliat 
were the points really asserted and denied, «aod the matters which it was necessary’ 
to sufJport by evidence. 1 ath not aware that there is anything “ complicated or 
unintelligible” in tliis; and as to delay (excefrt in some eases where evidence might 
be a distance, or not easily accessible, or where a case of more than usual per- 
plexity retpiirtid more titan usual preparation, or where the parties themselves 
would not take the trouble of giving early information us to the witnesses they 
wished to produce,'' or active nssistance in ihtlr discovery), 1 believe there was 
very scitktm a case of the kind I have described which, if it went to a trial at all, 
wa.s not lifially and completely disposed of within a fortnight or three weeks from 
its institution; and often considcralily sooner. I s^eak from recollection, and have 
no means of ascertaining a correct average; but I have no fear of being mate- 
rially inaccurate. Such proceedings (;ould hardly be exj^cn.sivc, (fxcept indeed 
that, w liere any suit was actually instituted, there was a per-centage f)aid (one per 
cent.,' I think) on the amount of the claim ; and, where, th’cre was a judgment, 
the same proportion was paid on the amount recovered. Besides this, where there 
was an arrest, which, however, hardly ever hnppcnetl in the class of case.s I am 
now speaking of, there was a further payment of one per cent, on the amount 
sworn to. These charge.s, however, were not occasioned hy the procedure of the 
court; they would be the same whatever pn)ced«jre was adopted, and would be 
m to be abolished or retained as they weiT or were not found oppressive, or as 
the necessity of raising a fnml in some degree commcnsiirale with the expenses of 
the court was denied or admitted. The mere fees paid in the office of the court 
for speeifie work done were et rtainl v low' in amount, for the rate of payment was 
not high, and the simplicity of the proceedings made the whole quantity of work 
little ill oacliVase. 

I'i. In cases where ptofcssional agents were employed, there was of course 
more of expi'nse*, more of complication occasionally, and somewhat more of delay; 
yet even in these cases, the general outline of tlie proceedinjg* was the same as in 
contested cases of tlie uati.rii I have already explaiocd. Indeed, as theffe had 
been no professional judge there for some years before mysarrival, and only an 
agent practising in the court who had practised beford wy predecessor, the pro- 
eeevling.>< of the agents naturally followed, in a great degree, the example of the 
cases conducleri entirely by myself and the officers of the court; and I occasioh^ 
ally, anticipated that iny successor might complain of me as not having 
onollgb towards confining jihc practitioners in the court to a technical 
conduct of business; 1 certainly did not expfeetto hear that the proee^ngji were 
loo artificial. Again, witli respect to delay, though as I havd already stated ttiere 
wiis occasionnilly more in these cabt-s than in the other class, they were in much 
the largest pro|>ordoii of instances dispatched With etjual rapidity; and tfiat ttie 
delay could never be very’ long will appear from this, that i was never «t«re l!iati 
six weeks at Singafiore on tiny single circuit; that 1 very rare! j foifod mdrethan 
one or two caujves coromeoo^ before the resident judge or judges of the court, 
and awaiting my an'ival ; and tliat I believe 1 never len a single cause which had^ 
been pending before me undisposed of, ettept in a few itiMances where {krtieii' 
came in to commence itdOKeedings within three or four da;^ Of the time ftxhd fill 
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B^,^pay|iffie«;aiid wtteii it c(H}ld not;. wilhwitHinfiCttiing Brrangcmwm lAiK»tUWttj['«li^ 

|>rev)<^y nafKie at other seUlonienta^ . At Penang I have known one or two cases 
involting the setUenient of actonnts, requiring the production of evi- f" **“ 

deuce felatiog to a diatant peri 0 i(l^.^nrlpch have been rathnt ^wer in maturing; « 

but three inontha woidd eten then, I believe^ decidedly exceed the longest dora- 
tkwi Oatwe tbal; Was heard hel^ 

* 3 . Wha^.^ooediure dte court »a partidularly referred to 1 am, of cqurae, t 
not able to aay i it, mey bo that of c^ier recorders, who may have adopted dttore | 
atrict and teebntenl course than 1 thought expedient, though I have no knoalrage * 
that tlua haa been ao ; or it may be that non-professional judges, in cases cape- i 
cially where proiesaioitai agency has been emidoyed, have allowed themselves to 
be hampered perplexed by objectlbita wlucb a lawyer would have felt less dif- 
bculty ip breaking throu^. But 1 think Fhiay say that the procedure of the court 
baa not beep uniformly objectionable on the ground of expense, complication, or 
detaj^ the complaints ma<lb of it; and that il\,the$e arc the faults imputed to it, ' 
the court, need not be remodelled (indepandently of considerations of expense, . 

^pf which i am now not speaking) on the ground of its beiugt)ecessariiy,‘or Imving 
been uniformly an evil. * 

14. Still, even if faults have been imputed to ‘the exisi^g systeni which really 
am not found in jb^ttlie new system of adminlstnilion may be likely to wori^etter, 
or, at least, as well, The principal advantage expected from the change, 'W^tides ^ 
the correction of those im|iuled evils of dday, intricury, and formality which I 
have already spoken of, appears to be the introduction of the Malay language into 
the pruceetiings of the court. To this, botli the Governor-generul, in pnragniphs 
413* t 4 , 15, and Lord William Bentinck, in the passage there referred fo, attach 
high importance. The arguments in favor of this change are very fi^rcihly stated, , 
but tney do not, I think, apply so completely us they are sttpposed to the .state of ' 
the Straits settlements. As far as 1 am aware, the necessity of interpret utfon 
would not be nearly so completely done away, and the proceciiings idJopted would . 
not be made so generally intelligible, as tla? (lovcnior-generai imagines. At 
Singapore especially, #bere Chinese are continually flcA'king in, a large fiortion of 
Chinese do not understand Malay at alb and there is often diilictilty even in pro- 
curing Chittese interpretation, from tlie variety of diakfcts of that language. The 
Chuliah.s ogain, a large and very litigious portion of the pt ople, and at Penang 
an important one, seldom slay more th«h a few years in the country > often only 
one or two seasons ; live very much among them.selves, and speak little except 
their own language. Although, therefore, it is perfectly true j^at morft foreign resi- 
dents find it necessary to acquire the Malay Ungvmge moi^r less," the acquire* 
meats of a very lafge [wrtiun of them are very smidi, not enough toenahbt them 
to give evidence or understand proceedings in that language, except very imper- 
fectly, and yet, perlmps, in many iiiMances sufficient to enable them to do so in 
some degree, nnd thus to allow the proceedings to he conducted in a language ill 
understood and inaccurately spoken. Interpretation is uiHioubm^ly a great evil, 
but where tlie choice is between interpretation and the forcing paflies to use a 
language which they speak with difficulty, 1 have always found the former the less 
inconvenience. 

15. Th^e ob 8 icnp 4 i<m$ only apply to the qppestion as it respects tiie suitors of 
the^cqurt^ and bear only on the d^ree and amount of advantage supposed to he 

, obtained. Bui tlie question afiecis the judges also, and still more materijily ; they, jj 
at least, {Might to have a full and iniimaie knowledge of the language in which tli^ 
are to receife evidence, to deliver tbpir judgments, atfd, 1 suppose, to record their 
proceedmgsr .^ow this con only be bacurad by their being lung resident among a 
Malay population ; 1 doubt, indeed, evim if that can he said to secure it. 1 dpubev 
^ whether the majority of the govemvient officers now iatiie Straits, although imey 
have long resided thet^, would b^lbtfbd to have that degree of iurowledgc. Thej^ 
would all, ptohably,^.^ aide to get on, but that ought* not to be endugli ; on tins 
however ,1 wHl not i if the fanuUar knowledge of the fatnguagt Irecame mure 
iiupoirtant, as the propji^ gbimge make it, the roqui^ familiaiity wdultl 
I ^ ohtaioadf i|:,^ obtainetl b*y lengUi of residence, and 

i^,wpuM>|^hei^,obtaiQb^^]^ reajkleftce eommencii^ early. . For these pur- 
^qsea thq aeryhiq thd^f^itsy^qn if s}omiually%tacbed to that of Bengal. 

Wf|al|, service eonaistiog of Btree <or fbar yoking 

duties, and of a similor-siumber ot men 
i diecnitgiiig^ them diith Tittle prospect e | i|| hig dver removed from 
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AttolitihiiM ^ th^r. iipf^oistmentiB, for the difference nf koguage, toannei^ttnd institutions would 
tender fong-continued service in the. Straits no preparation -for service elsewhere. 

”* ^ - It k intended, I undershind, from the Goivernor-generars msteriaUj to 

^ reduce the emoluments of? the ffove^bment officers of the Straits; the highest 

skoations which can be reached tnere will consequently be very small prizes 
compared with tbosdl^ which all. Indian officers look forward av what they are 
likely ultimately attain; If, therefcife, the service of the Straits ecmtlnues iiomi* 
nall^istinct, it will be an^ineligiblo service, and command only candidates of an 
infemr description ; if it becomes a part of the Beogal service, the s^ointments 
will be ineligible appointments, and as such wiU be given to officers of little pro» 
mi«c. All stations must have their share of such appointments, bat there wonld 
be great danger that the proposed plan wdold condemn the Sti^its to a<i hal>i> 
tually inffirior administration. 

if>. Were it not fur this danger 1 should not treat the proposed plan, or almost 
any 4li|tber which would secure the service of competed!! and intelligent men, as 
insufficient for the duo administration of justice in much the largest proportion Of 
the cases arising in the Straits. With respect to them, it is not a question of the 
law of England, or any other law ; it is the law of all countries alike, that a man 
who receivvsi goor|.s whlbh he has bought shall pay their price, and that the seller 
who hu received the price shall delim the goods t lhat a horrsk'er shall repays the 
loan, 'ind that a person uho injures anotberV property shall make good the 
damage. The bulk of the business of.the*‘court in the Straits consists in enforcing 
thes^ rights ; and this may be suificiently done by any person of sound sense and 
discriminating understanding, though the habits of a particular profession may 
give sotufe degree of peculiar facility or unfitness (for both are occasionally imputed) 
for judging of Evidence. - * , 

} 7. The mere local transactions of the Straits are generally of the character 
abovenfentioned, and this just as much with respect to fioro^ieans as to others. 
Indeed the most difficult and complicated cases in point of evidence have gene- 
rally arwen at Penang, where the earlier occupation of the island has given more 
opportunity for the creation of complicated family relations, and doubtful and 
imperfect derivative titles. It was partly from the accident of rny visiting Penang 
tirst, partly at the suggestion of the officers of the government who wished me to 
have my own house, wliere they had no public buildings available for my occupa- 
tion, and upuld therefore iiave hud to inebr expense in iwocuring me accommoda- 
tion if 1 only visited that place on circuit, that 1 fixed iny principal residence 
there ; l)ut 1 felt fully convinced afterwards, that partly from the considerations 
I have mentioned, jprily for temporal y and occasional reasons, which it is not 
neccs.sary to discuss, it was the place in which it was most desirable, for the gene- 
ral adniinistration of justice in the Straits, that 1 sliuuld spend the longest time. 
And the same would, 1 apprehend, be tlie case with my successors to the present 
time. Had 1 conshlcred the services of the recorder desirable, as is suggested 
with reference ehiefl}' to tlie Kurojiean portion of the population of course Siaga- 
porc ought to liave been my principal residence ; but I entirely deny the existence 
of any such reason : as Kuropeaiis I never considered them entitled to any 
preference. 

tif. 'Ihc peculiar importance having a professional judge in the Straits, 
arises in my juclgmeni out of the wniuiercial character of the settlements thet'e, 
and tlie resort thither of lorcigners of all nations. An erroneous •decision on the 
regularity or irregularity uf the presentment of a hill of exchange, or the suffi- 
ciency of the notice of its dishonour, would compel a merchant to make payment 
at Singapore which ho ought to be able to recover from the next party to the hilt 
^jn London, but would not, because they wonld require veal regularity. This is a 
case not unlikely^ to aris^; a Company’s servant unconnected with.-'-merctmUle » 
business w'ould probably draw his notions of it yevv much from the jprat^Ce of 
the place witere he lived. : * At Singapore this practice is very lax, so mtai^h siothAt 
an nitempt was once made before me to establish :** a custom of Stngapore,” to 
transact oidinary mercaiOtile. business in an irregalar manner ; of course 1 did tiot 
recogm'/.e any such custoid, or treat men who had received their mercantile educa^' 
tion in Great Britain or India, as entitled to rdievei^heinselves from the ordinary 
restraints of thp regular conQuet of hqsiness, by setting up any hkX of'-so 

recent iiutuduction. Nor (though some of the passages r^efred to- by^ the 
Governor-general in the 407th para, seem to abow that juices,' s^pdinted ’andfer 
more favourable circumstances than they would be on tim fV«g#idled^'^{4aa^^ 
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tie riMdy citoogb to digj^se with ^ niAe$ of inw in i|i^,cnse Hhein thoi* dioafl^t 4 holnbuig 
‘ it inexpedient to apply tl^) do i auppose that liny oon^ptofiftiwwooai jttqge> 

H'oofld hnve .alion^ed of such a coacom^elaiined expres 8 ly.ta 8 aB,oe*cept»^«iK^ ' ■ 

(urdinury aides of law, but he night verv easily fancy that the praddeeof the plaee 
when beliaed was die real ** usage and custom of merchants aU 
and the consequence might be such as f have already adverted to* . 

This IS only an instance ; and negotiable ios^uments are Inera llktidy 
any wng etae to roirilish such instances and oocasion itach iocQnvetitettCe;:|pted. 
siotilar difficnltiw.nii^t arise oo a variety (pother mercantile contracts aOd^iiecii* . 
rides. Tile law of insurance, for example, is one of constdendde intiteacy, and 
th^ are agents in the Straits for several insurance companies, and no insutances 
piobabdy areedeeted except by them^ but in these cases the parties it^y int.e(V > 
ested will generally be resident at a distance, and will construe thtac cooCnets and. 
esdroate their liabilities according to the ordinary and legal understanding bn such 
subjects. ^ Hf- 

'uo. There remains another class of cases of less frequent oocurrence, but in 
which the ransequeDces of an erroneous decision might W yet nicn'e important. 

I refer to those in which internationaf rights might come in J|uestion, or natiooal 
interests might be involved. A case occurred just bdfbnf iReft tlm Straits, and 
was adjudicated on by mf succaKsot, Sir Edward Gambier, in whidmthesal^HO of < 
the cargo of au American ship, or rather a claim in the nature of 8 aIvaga,.«Kl the 
matter of dispute. The circumstances were very peculiar, and it is not necessary to 
enter into any detail of them ; but it was a case full of difficulty, and one whicl^ in ^ 
the event of any decision decidedly illegal/ might not improbably have become the 
subject of controversy on the part, not of any private individual only, bdt of the 
American government. Tlie court in the Straits i.s now about to receive Adtni* 
rally jurisdiction, a change most desirable in itself, but which is likely tq lead to 
the more frequent occurrence of questions involving similar consideratiotfS and 
open to similar consequences. • • 

21 . 1 do not advert to these circumstances as fumiahing any decisive aigumeht 
against the proposed change, but their existence introduces additional difficulty 
into the subject, and gives at least a much better reason tor the institution and 
continuance of the court as it has existed, than that assumed, of its being useful 
only for the sake of the few European inhabitants. It is necessary, therefore, as it 
ap]>cars to me, to state them, for the purpose of putting the question on its true 
grounds, whatever may be its decision when it is so placed. 

22 . I'his result probably ought very much to deiiend on the efficiency of the 
projected scheme of appeal. And 1 would not treat this as dbcidedly insufficient, 
though tlierc am many inconveniences attending any plan which relies on appeal to 
correct the dehciencies of an ill-constituted court of original jurisdiction. If the 
court of appeal act principally as a court of error, it wiU;|eavc uiiicli of inadequate 
and unskilful decision utfCorrccted, lot:,, it must assume the propriety of everything 
which is nol^ascertained to be wrong if on the other hand it acts more strictly a» 
a court of ap{)eal,and rehears alt mutters where the parties are dissatisfied with the 
decisions, there is the danger, especially if the original adiiiinistratiun is unsatis- 
factory, that almosf.all cases where’ tiiere is a possibility of doubt, and where tlm 
party is not prevented by poverty, will und|:rgp the delay and expense of two 
trials. These are evils nut equally attaching to the present system, where tne 
absence of the recorder from a particular settlement has been much comfiensatcd 
by tlie opportunity of consultaUoo in the earliest stages of a cause, or previous to 
its final decimon ; for such, howevev mischievous the opinion of a professional 
judge may have, been considered, was tiie very frequent practice. 

33. Still I do not comidcc this plap of appeal as decidedly insufficient, tbougir 
,1 cannot sea in. it any improvement, exciqtt upon the^score of expense; but to 
make it at w<afiicietit, it would be necessary, i think, looking to the amount of 
business likely to be brought before the appolkte jutige, and etqtecialiy to the 
very fluctuating eiianictar of the popuhaion, which makes delay in the final admi- 
nistration of justice peettliariy Italde to amount to a.deqjal of it altogether, that 
there shoifld not be less thOnjlwo of these circuits of appeal in the year, and this 
leada to important coiMad««d||^>,as. to the best mode of carrying the pkn into 
effi^ ir.it .be decided to mpjpl^.y.;‘ / > 

Jlnt before dtsciissui^lhese, I must advert to one passage of the povernor- 
founded on ioforiqation wbidi I canoot mtactly call inaccurate, 
out certnioly does jDOt lead tt»^ vei^ hroi^orihy 1 refer to tim 
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observation In tUe 45t8t paragraph, “that the ccrtwtt'!oj||W«ooe of a. prnfe«j^ional 
judge once a year will reall^ be more Aan any one a^Umeat ha« haa under the 
present .system,” This is founded on a statement qf Ifr* Bp^am's^ that from 
Octol»er 1 S24 to February 1833, a period of eight years and &uir mmiths» the . set- 
tlements liave had the b<^e6t of a recorder’s presence for only Mn jrea», I have 
already said that this information is not inaccurate. I proceed that like 

all other averages deduced from a picked, season, it cannot be de|%nided on tor 
any trustworthy result. ' In this particular instance the general principle I have 
stated, applies with gather stngntar force; .the period selected exMsnds frmo the 
death of Sir Francis Bayly to my own assumption of office in ^ Straits, two dutbs 
which there could be no reason for choosing, except that tb^ included the moat of 
vacancy, and excluded thn most of fulness^ of the office of reconicr which cotthl 
be attuiiBd : neither dale had anything 6lse to fix it as a boundary. The dreum- 
stances of the time also were, very peculiar.. Owing to negiigeuce in ^ome office 
at hptnc, the charter under '%’hich Sir John Claridge derived his authority did not 
reach the Straits till more than a year after lus arrivanbere ; dti’i'uig that period 
Sir John ('laridge ofi'ered his services, and they were generally accepted, as a sort 
ol’ assessor to the lay judges of the court j during this Urae the judgments were of 
cour.se, in form, the ^flidginents of the lay judges, and there was not th^ *,^reaence 
of a recorder,* and the lay judges performed the^^whole* judicial bnsjnena. without 
the as5i.stancc of a “ prufcssiontil judge,” but not so completely without profea- 
siuiial u.s.si.stunee as to allow that period to be fairly reckoned into the account of 
vacancy. After a time the unhappy difierences between Mr. Fullerton and Sir 
John Claridge occasioned the recall of the latter to England, to meet the inquiries 
which tiujk place; and thus for two years and a half there was the absence of the 
recorder without the vacancy of his office ; atui at the cod of that time the 
recorder appointed had to proceed from England to Penang. The circumstances 
arc loo peculiar to render the long intermissions in question of much importance 
in cstiinuiing the ])rol)al)lc average of vacant pcriotlsj 1 do not of course mean 
that tin's interval ought to be excluded in forming any average, though the parti- 
culars 1 have referred to might prevent a mere numerical average from being of 
any very great value ; but certainly it ought not to be taken as tl»e whole cxperi<- 
ence from which the average is to be derived, especially where the infonuuut must 
probably have remembered, and certainly might have know'U, that from the first 
opening of the court in 1 807 to the date at which the period he has chosen com- 
mences, was no less than 17 years, during which the office of recorder vacant 
only for very short intermissions between the departure of one judge and ilie 
arrival of Ins succc.ssor, and probably for not more than a year in all, and where, 
from tlie dat(' at which his period closes to the present time, he must certainly 
have known that tlie office has not been a .single day vacant. 

25. Ihis is perhaps l^e mo.st convenient place for noticing also an observation 
contuiiK'd in tlie follow mg (the 452d) paragraph^; thatf the propo.sed judge of 
appeal, though he w ill be a stranger to the '^Straits, w ill be Little mor^ so than the 
recorder has hitherto been. It is certainly true that of late the recorder has never 
been more than a very limited time in ‘the Straits ; it was not formerly so to the 
same extent, for Sir Edmund Stanley served at Penang fur eight years before hi# 
removal to Mailra.s, and Sir Kalph. like for nearly seven before he went to 
Bombay. The evil, however, of late has been a very great one, but it Is one not 
necessarily incidental to tlic system ; it would cease to exist if tbeaysiem of trans- 
lation were aboti.shcd, and there is no good rjeason for frs continuance, for the 
Straits furnish very little of an apprenticeship for the continent of India. .* 

'riiis i.s no new opinion taken up in ansu-cr to the argument suggested; it.iso^ 
w'hicli Sir John Cliirldgo expressed most decidt;dly during bis tenure of office, aiui 
w hich I staled myself, as strongly us 1 could, to Lprd Glenelg, while J, waa in the 
Straits, and when 1 . iiad* no expectation of bejng removed from tht^mgh, 

in fact, niy tippointment'to Calcutta took place about the same.,.tiii|e"t:lu«t I 
dbpittched my opinion against such changes; 1 have, '^thereforU;,jisaither « better 
riglit limn usual to coi^emp a system < 4 , which 1 have myself the Jnsnefit. 

2C). Lilt to return to the considcratiub of the projected pUaof.a{^e§l,. 1 have 
already stated my reasons for thinking that tbere|AUght not IWP 

circuits in the >ear ; reasons, it will be.obs^vcd, wmeh^o W.*ny 

parisuu of ihe'prop<>sed and existing system, but on lfie acta4^.prhare..aiG^ 
of bussiucss. It is impossiUtc. to estimate with any correichllpm tlm l^ tin# 
necessary for each circuit, buf 1 do not imagine Umt tl|rs#^<mtlb& woidd, 

commenpi^nt 
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«oiDma»c«mcQt'of ilie 4i|iiteii4 {>e aim exe^^ni^ed e6i^tura* wliea due aHowa<Key;:4^WM>% 

is made for ^Jet^h df tfce/i^sgo and tt»e slowness with which J|ny new system 

wodu» at first ; nor |do4I 1^ much shortcnira afterwards, *” y****** 

unless the itx;id judmaft^ ftS funotinqs bettw than I vantQf|^^tQ aiitici' ;, ' ' 

jpatatbat it wo^ midiw tiso rodaeed and dnftivourable ctilbmstances jto ^ich 

I have alre^y referrbd. " jjoae of oar i^aoatlons here are solone as this ; and 

two longest,^ which are fixed to the fwriods much most conrcotent for the adw- 

nistration of yusfiiw^lierct cbmtneoce at thd iibier(ral df less than fodr ttidnth|l frd^ 

each other, imd; would hot therefore cot^jptmd to convenient tiroes for the fixing 

df two circuits^ ought to divide the yeSr as equally as possible. ‘ Oa both 

roxrounts i^a<^ eoold ndt he sent from Cswhtta fot^ic coiuplote and adequate 

diiltpatch oftbh hnsihsss required to *be trahsacted, wTthnut leaving thj|jCa]cui^ 

Beach for a very material i^rtion of the busiest times of the year, in the woriit of 
all cmiditidue for the administration of justice, for ^uch I consider a beqeh Of 
twojud^S ; many pciwns think a single judge prefarahie to a bench, though r%on- 
fefis I do conOur In the opinion. But ho one, 1 hcii|lBve, seriously douhts that 
a bench of two judges is tlte worst possible arrang^ent. Sir James Mackititesh, 
indeed, during his tenure of office at Bombay, was aoxioti^ to have a colleague ; 
but there were many circumstUnccs in his character which wouldmake him wish 
for divided labour and divided fttepoiisibility ; and his only reasoh^r wishing for 
a sihji^e eoUeagne was probably the feeling that he could expect no success iii; 
asking for more. With this exception, I believe no one has ever treated such a 
constitution of a court as in itself eligible. » , , 

IM. Such however, practically, though not acconUng t<) their charters, is the 
conWitution of the courts at Madras and BomlMiy ; an(l there is one veTy iinpor-, 
tant reason for not forfker reducing their cstnbiishinents, tbul without any provi- 
sion for the temporary administration of justice duriug illness or ijpon*d^'ath, it 
would he dangerous to leave any court provided only wfth a single judge. But 
though the risk avoided is a sufficient reason in this cxjuniry, and at thi.s distance 
from England, for preferring a court of two jadge.s to a court of one, ^ fhm* is 
nothing but evil in redocing a court of three judges to a court of two ; and it is 
to me u VtM-y serions objection to the plan of a|>peal projrosed, that U would, if un- 
modified, have that oficrution during a tnatcrial portion of the year at Calcutta ; 
the judge.s, who would get a pleasant and hcaltliy expedition, would be the only 
gainers. 


No.®., 


'j 8 . The plan seems, however, to admit of an easy modilicatioq. If there were 
at any one of the presidencies where it ws^ thought most desirable to make the 
addition, an extra judgti, and the judges of that presidency were authorised to 
supply any occasional vacancies whenever they occuraed, there would he the 
means of providing for these circuit#; and also of meeting all temporary exigeucios. 
It would tliCtt be nnfiCewsBry to have more than *one jiroge at Ma Jra.s and Bom- 
bay, if the additional judge’ wiB stationed at Calcutta ; or if it were thcnight more 
eligible to slatfoib htm at Madras or Bornhav, the same provisions would Ix; suffi- 
cient, with only the addition of a power tp the Calcutta judges to make these cir- 
cnito in the Straits, in the event ot a vacancy, or the pernmuent illness of a judge 
at the other preskiencies, so that the additional judge for a time wus obliged to he 
stationary. ln%ii$ manner the bench of Calcutta miglit stilt sometimes be 
redtieed tetild judges only, Imt it would only he an occasional tnconvenieuce on 
the }dan proposed ; it is a continually recurring incident of the system. Berhaf)#, 
however, on thfo account, and still more from the cunsideraiiona . stated by the 
GovertKXP^geaienxt m the 447th para, of bis roionte, Calcutta would be the most 
coo#eni«iit for the additional jaidge to be stationed at. 

20. ‘If ih« fhoposed oiteKtions take place, I cannot but think that this modifi- 
cation ‘df’the^jWop^ed idsl) would improve the constitntkm of the courts at Madras 
and Bombay, ana li would produce some reduction hf expense also, h may ap- 
jpeste 'first 'tiro ''itoiiie might he*suffictent also ior Calcottwit the presence 

sin^e aufterddtifoiw^ ho#cver, would not be enough to provide for' all 
cdntiipgCncies, which 'the i^exehce of a fait bench in Calcutta furnishes tiie means 
of iri ciMi^ Oh tlie contrary, if there were only jour 

death or {lermaneot Ultiess of one of 
vnCKild I’endir the others uecessury all the year at their own 

for tbete is hmoeM requiring iromedfate dispatch ail the year round, 
for ctroaits ^h the Straits U^ld entirely fail. And even 
cenfidenitfOfi; the bosiuess ot the ednrtiis Calcutta is more 
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A(K»ii»hiii|; the in point of labour, attd more important in point of amoum, Ihan it would be safe 
Recjfttder'* Court or satisfactory to leave permanf^ntly in the hands of a single liable to all 

111 the Straits, accidents and disqualifications of an Indian cliinate>i and widi no powef of 

redresBinir his errors or omissions except by the tedious and expensive process of 
an appeal in Englaiid. Wliere'evcn that remedy exists, 'e singlefia^e at Calcutta 
would find it hardly jmssible, at any period^f the year, to .secure td himself three 
day.s consecutively of intermission from hi.s duties of attendance itt court or at cham- 
bers ; the consideration and examination of authorities, accounts, and documents, 
out of court, 1 do not speak of. This is a statement which will, perhaps,** ha rclij' 
he anticipated, but the duties which are easily divided among several, would oit 
have to lie performed by one. As it is, without speaking of tlie public bus“ffiea8 
of the term and sittings, which is not likely to be overlooked, during the periods of 
vacation, one judge sits twice a week regularly in chambers, and, on an average; 
rather more than once a fortnight in the Insolvent Court. The business of cham- 
l>ers occasionally iuclude.s very heavy and important equity motions. Tlie business 
of the Insolvetit Court has br-coine in this place (not at IVIadraBOr Biombay, where 
they have happily been exempt from the great fitilurcs which have occurred here 
since the passing of the Insolvent law), one of the most important occupations of 
the court. The Insolvent Court, indeed, is in sutistancc much more a , Court of 
Bankruptcy than a mere In.solvunt Court in the £n>^ish notion of such an esta- 
blishment, -'and here it has unfortunately had to dent with several of the largest 
failures which ever took place in the commercial world, and w'hich have led, tind 
are. still leading, to investigations of unusual complexity and importance. Thi^ 
business in chambers and in the ln.solvent Court is not interrupted 6^ the sessions 
.of oyeiv aiid terminer, for oUe judge sits to dispatch ‘ it while another is engaged 
on the criminal side of the court. Hut were there oJily oib judge here, mther the 
civil busine.'is now dispatched during the criminal sittings must be postponed till 
their close, and added to the engagements of the rest of the vacation, or, which 
would be inofe convenient to everybody, except jurors and witnesses, there must 
be occa.sional intermissions of the crirninm sessions to allow the dispatch of other 
business, and the sessions of oyer and terminer would thus be prolonged. In 
cither case there would be entailed on a single judge a degree of labour, wdien 
combined with his necessary occupation out of court on court business, which 
could not safely he imposed on any one, without the opportunity Which other func- 
tionaries whose lalioura are nearly unremitting possess, of temporary ahd occasional 
relief hy the substitution of an acking ofHcer in case of temporary disqualification ; 
the additional judge indeed, wiicn not necessarily employed elsewhere, might occa- 
sionally interchange duties with the judge of Ctdcutta; but this woulcilic undesi- 
rable unless rendered necessary by circumstances, from the impossibility of finding 
any period when the approaching bu.siness was not so closelv connected with that 
whicn hud preceded as to render it very expedient that the same judge should 
dispatch it. *■ 

30. It will be observed, that the above proposal nearly coincides with that 
suggested, on different reasons, by the Calcutta civil finance committee, in the 5th 
paragraph of their letter to tire (iovcrnor-generul in Council, of 28th Juhe 1850, 
as -printed in the General .Apjieiidix to the llcpoit Of the Select ^rnmittee of the 
Hou.se of Commons on tlu; Atl'uirs of the East India Company ,^n 1832. It is 
partly on their authority, partly from the practice of not filling the thiitl scat at 
Madras and Ihnnhay, and not from any per.sonul knowledge, that I infer thar the 
nduiinistration of justice there would not require the presence of the full court, 
which 1 think necessary to be retained at Calcutta, and which the finance cOra- 
initlec did not propo.se to abolish there. But on these matters, connected with 
other localities, 1 wi.'.h rather to be considered as (iflfering sugg^istions, than, ex- 
pressing ajiy decided oj)inion, except that of the preference of one judge to' two 
only. 

31. 1 have flow closed ail the observations whicii 1 propose to make on the 

plan suggested, treating it a.*! a measure of actual improvement. If aiii right in the 
apprehen.sinns 1 cnterta«i u<ith respect to the constitution and efficiency of tho 
proposed courts of original jurisdiction, i confess I cannot but fear that the general 
efiect of the change would be that of l‘etrogression«; even if these apprehensions 
are oxaggeiatod. .still 1 can see nothing of advance. - t ' 

3*2. On the other hand, 1 do not see, except on the ground of those’ apprehen- 
sions, any reason to suppose ^at the pro|vOBe<l system woult not, «dth the modifi- 
cation I have suggested us to the provisions for appeal, sectfi^ a very sufficiedt' " 

administrition 
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administrttioQ of justice. |f the orkkal court proved reiiljr a bed one, no am^sl 
would remedy the evil at all com^eteTy : if H were merely less got^than might be 
denred, the remedy might he surocieah aud the general system very toleralde in its 
operation } if this were ponsid^ted to he its nature, the question of economy would 
very iairiy cooffr. tete tW^tceouttt. 

33. I fear, lboWever» ^at the amountof raving to be expected from the propcaed 
change, is overrated. Considerable r^uctions in the salary of the lay judges are 
said, to be btended, and a reduction of 18,000 rupees in the expenses of the court 
to be thus rendered possible even in the present system. It is raid, also, in para> 
graph 455, to be possible to rave sum of 07,450 ru^cs at some future dme. 
without the abolition of the court, '^e partieuiai'S of diese reductions are not 
stated, and 1 have 00 means of jodjpng of their feasinilitv or eligibility; but if 
they can be made without rendering the court inefficient, tliey ought of eburse by 
degrees to. be so. If made, they reduce the real saving wiiich is now estimated at 
93,620 rupees to the turn of 66,170 rupees, a cos^tderable and igjqtortant sum, 
tbou^ ht^iy large eoough to form a very material artioloiiof char^ on the general 
revenues of India, which it is the object to protect ; but even this saving must, 1 
think, be materially reduced. 1 cannot enter into detail on this subject, though 
1 much doubt whether the actual expenditure of the new court would not be greater 
than the estimate made of itjeinless efficiency were completely sacrificed to econo« 
my. In particular, 1 very much qaestion whether the services of competent derks, 
considering the variety and extent of the duties imposed on them, that they are to be 
interpreters, translators,' and accountants, as well as to })errorm the ordinary duties 
of clerks, could be secured for the salaries assigned them *, but as 1 can assign no 
numerical amount to any increase which may become necessary on this score#! will 
not include it in my obsarvations. 

34. But at all events, if I am right in thinking two circuits necessary, *the eX' 
pense pf a second circuit will have to he added to the expense of tlic proposed new 
court, and deducted from the amount of raving, which will therefore, 'according to 
the estimate of the 453d paragraph, be rMuced by 1 0,000 rupees, 

35. It will also be reduced by a material dimiuution of the expense attributed 
to the existing court. It is true, as tbe Governor-general observes in a note on the 
4291!) pai’agraph, that the circuit expenses of the court have been underrated ; they 
have been so even more than appears there, for I went two circuits in the “ Clive, 
with the exception of the voyage from Malacca to Penang on the second of them, 
which was performed in another vessel, the “ Clivlf' being dispatched on a different 
service ; this more than counterbalances a circumstance which is not worth men- 
tioning, exjtept inasmuch as it furnishes some evidence of the bias imputable to all 
informationxeceived on these subjects, namely, that the vessels taken up for the 
conveyance of tbe recorder, were always used during his stay at the places he 
visited, in the transaction of other government business, tbe tran8))ort of troops, 
tbe removal of commissariat stores, &c. Ac., but that the whole amount of the 
hire of the vessel has been, I believe, uniformly cliurged to the debt of the court, 
without any allowance for tbe expenses thus incidentidly avoided; a smaller instance 
of the same kind may he found in the charging against the court the whole rent of 
w hat is called the court boura at Singapore, though it contained also a very large 
portion of tbe government offices. 

36. These circumstances, however, arc immaterial to the present question. 
The latter charge is not included among those which the Governor-general attri- 
butes peoiliaily to the existence of the reconler’s court. Ihe former is one which 
for the future, and wc are consider^g prospective savings only, ought to ho 
altogether omitted. Tbe Govemor-getieral, in a note to the 453d paragraph, 
reduces the estimeue formed by Mr. Bonham of Uic cost of the pr(.'posed court, 
by disallowing anything for the expense of conveyance in the Straits, because 
there is a steamer stationed there. The same expense must be disalbwi^d, for tbe 
rame reason, in any pixwpitetive estimate of the charges*of continuing the present 
system ; and the conseqiteoce is, that the sum of 11,702 rupees, the sum charged 
for circoit expenses on the accounts as they are now framad, omitting the items 
for biUta and cnnUogencira,, vlndi would remain unaffected, and which are not 
reduced by tW circumstance tbdt some of- tbe voyages were performed on board 
the Clive, must be deducted from the estimated expenses of the coiut as it cxi.st.s, 
and consequently from the Mtitpipated saving, llits saving, therefore, would ho 
redqced by tbrae t^o sstns of 10,000 and 11,702 rufraes, aud would finally amount 

'tite difference between this sum am that stated in the Governor* 

3QO« , Q geueral’s 
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Abt/iwhing the general's Minute* may not veiy materially affect tbe bistJf t^atateraeat 

Recorder'a Court relied on is, a^ it seems to me* erroneous to this extent* it is at least fkurable to 
intheStrato. correct it. . 

37. There might appear to be another ground of reducing the estimated saiing» 
for if the present system of procedure is expensive, any improveme^which redact 
that cx{H:nditure, would reduce the receipt of the courts, and tbefUlmt apparently 
increase its expenses. 1 have already, bem^ver, explained tbe grounds;, <m whtoh 
1 am of opinion, that no material diminution of expense could be expeoed, except 
hy tiio abolition of the per>centages whtcdi I have explained. Nor is i| in any 
case very material, as the Governor 'geoeral has made no allon'ance for these fe^ 
in his estimates ; and has, .1 think, correctly omitted them botli for the rtMis^ 
stated in the 434th paragrapli, and also bedause, evtm if they were considered at all 
to diminish the pressure on tlic government, they still form part of tbe cost of the 
court, although when separately treated, they throw part of that cost upoa.tlie 
suitors. They do not, therefore, affect the question, bow great is the total delU 
cicDcy of Straits revenue, though they would alter the proportion of tliat deiicieiu^ 
attributable to the court ; nor do they vary tlte dispre^orutm said to exii^ between 
the cost of the court, and the pecuniary im]K)rtance of the business dispatched 
by it. 

38. This is undoubtedly great, as it always must ^be where a small community 
has in.stitutions, not insulncicnt for a large one. 1 liave already stated tlie reasons 
ivhich in this case make such establishments desirable, unless the price paid for 
tluiin is too large for the benefit. Nothing that 1 am about to say will probaUy 
very muteriully vary the elements for tlie determination of that question ; but at 
presej|t'mc$e statements of fgets would in some respects mislead, and it is therefore 
desii uide to Correct them. I refer to the statement made of the whole amount of 
property litigated at the three settlements, which is said to have been no more 
than 93,35.1 rujjces yearly, when proper allowances are made for the effects of 
the closure r/f the court. This result is attained by assuming that the whole of 
the business, which would have occurrei during years of tbe closure, remained for 
di.spatch to the two following years. 

39. Nothing can be more unlike the real state of the case, when the court was 
closed ; it was the current opinion, an opinion 1 believe arising very much ffxnn 
the expectations professed by officers of the government, that it would never be 
reopened. It was, I suppose, imagined that, at some period or other, some 
provisions would be made for so||pe administration of justice ; but their nature, and 
the time when they might be expected, were all uncertain. The only tiring that 
the officers of government seemed sure of on that, and on every subsequ^t occasion 
of nn expected vacancy, was that no other recor^rs w'ould ever Ire sent out. And 
thi.H. accorrling to the opinion entertained by the same functionaries of the effect 
of the change made in tbe constitution of the Straits government, involved an 
absolute cesser, or intermission of justice, till some entirely new provisions were 
nutde for its administration. The consequence was (a consequence natural every* 
where, but especially where, from the continual tluctuations of the popuiatioa, 
delay of justice most peculiarly corresponded to its denial), that everything was 
settled by arbitration or compromise, and compromise often on tbe most inadequate 
terms, because anything was preferable to nothing ; and tbe practical result was, 
that vrhen 1 arrived in tiie Straits in February 1833, 1 found no heavy arrear. of 
business awaiting me, as 1 bad expected ; a very few causes indeed there were, 
but not 1 believe enough to make the amount decided on in my first year 
iiiaieriully, if at all, c.\ceed the average of those which followed it. It is indeed 
true that the court hqd been for several months retqpeimd, but Mr. Ibbetson, who 
had dispatched a great deal of criminal business, had as as he could, postponed 
all civil business for my arrival, yet tbe result was such as 1 have described. ; 

40. The practice which I have mentioned, of disposing of many cases by oon> 
cession and arrangement 'between the parties, moderated, if 1 may use Use term, 
hy the judge, is also to be bcarne in mind on this subject These cases occtqpaed 
a large portion of thp^Stteation of the judge ; but would not, foom the maBoer ia 
which they were settled, be included in any retorn of regidar Imiumss: ttua 
would not very materially affect the numerical results of any sudb iwtufa; for of 
course these qases were g^eraily of aaaaU amount, Imd they are means to 
be left out of view in considering tbe real utility and efficacy of the oouit. 

41. There is another I'eason also why this mere statement of the amount tof pro^ 
party adjudicated on, conveys un inadequate notioa of t^foitetio{u .oCfoei9enclj^. 

* I append 
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I ttpprebi^iM} that it does not include the vrfue of firtperty itt respect of which AboJWiing tiu> 

adttonjsiratton or probate ie granted. This atnount ought not t® he reckoned KewrderV Court 

equally with that of proper^ adversely litigated ; but still it forms a very material *" 

etemont ia the statement of R»e services rendered by the court, and it vrili become 

of yet mcNPe iniptMiaoee, U dny measure of the nature of tliat to which 1 took tlie 

liberty of cattmjg attention^ln my last Ifttcr should be adopted ; but it is still 

more coUfsequmsiSr to obttetve, Aat anyinere pecuniary statement necessarily alto> 

getber omits the cnininal proceedings of the court; under the circumstances of 

the Straits, pedmpa most important and laborious functions.’ The calendars 

of the Straits are very floetuadng, though nuMre, ped^ps, from the uncertainty of 

the detection of crime than from any'^ery great variation in the amount of crime 

committed ; but they are sometimes very heavy, especially with regard* to crimes 

against (he person. 1 rMicmber having held twh' siieccssivc sessions of oyer and 

tmrminkr at Penang, with none but trivial ofiences in the calendar, and on the 

second occarion with only one of these ; and then, after an interval of only three 

months, 1 found six murders standing for trial, and, 1 think, five other cases wlie; e 

a coroner's jury had found inquisitions of wltfid murder, but no party had been 

apprehended. This is the heaviest list of offences I remember ; but even on the 

two former occasions there were several similar inqui.sitions, though the cases for 

trial were as trifling as I have mentioned. 

42. Many of these* latter observations may be of little importance with respect 
to the chi^ practical question, as to the alteration of the judicature ; but 1 thougiu 
I should best fulfil the purpose for which the Governor-general’s Minute was 
communicated to me, if 1 supplied everything which occurred to me os necessary 
to a complete understanding of the existing system. 1 have already expressed my 
regret that the manner in which one set of facts only have been hitherto repre- 
sented* made it unavoidable for me to do little but detail the opposite. * ^ 

43. 1 am not aw^e that 1 need further prolong this letter, exc^t by a few 
observations on the 421st and 42fith paragraphs of the Miullitc; as tlic provisions 
recommended in the former of iheso^ar*;' generally based on suggestions of my 
ow'ii, I need not notice them, except vthere something of explanation appe^ neces- 
sary, as the provisions would become important if the court is not euiiri^ remo- 
delled in the manner suggested. 

44. The first {lassage which calls for any observation is the second recommen- 
dation of the 421 St paragiraph. There can be no doubt of the expediency of 
getting rid of tlie provisions for summoning the racorder, &:c., in the 33d page of 

. tiie charter ; and it would, 1 think, be very expedient to provide more cleariiy and 
distinctly fof the discharge of judicial duties by the lay judges at the settlements, 
where the recoMer is not at the time present. I am myself, however, satisfied of the 
legality of such proceedings, ^hich 1 consider to be founded entirely on the provi- 
sion in the 13th page of the charter. When that provi.sion was first introduced 
in the charter for Prince of Wales’ Island only, it was probably intended merely to 
meet cases of occasional exigency ; as for instance, when the recorder was disabled 
by illness ; yet there was neither his absence, nor tlie vacancy of his office to intro- 
duce the otlier provisions of the charter. When tiie same charter, with very 
few modifications, thougli many might have been beneficially introduced to suit 
the altered circumstances of the settlements, was granted to Prince of IV'ales' 

Island, Singapore, and Malacca, this provision goiued a wider operation, and 
enabkrd the govdrmtient, which had formerly only had the opportunity of remov- 
ing Occasions^ difficulties, to remedy a permanent inconvenience. I acconlingly 
found the court in operation at all the settlements, and felt that it was not exceed- 
inglts powov,' eacept indeed that tlie necessary preliminary of a regular authority 
by the Goveradr 'so to act, had been omitted. This, however, was supplied lor 
the future; and as'fov as ratification could supply the want of previous authority, 
for the past also, and no one ever raised the question whether that ratification 
would be available.* The only difficulty that 1 have fieunl suggestctl on this 
subject was, that it -aeemoit contrary to the notion of a single court that it should 
be holdkig concurrmit sittfo|^ in different places at the »ir.]c time, and tlmt orr 
t^ ground an Act Ptrlliineid bad been required in England, to enable the 
. quarter seistdiis to hear appeals and criminal coses at tlie same time, in difi'erent 
' loomsv ' The argument iill'' not Wi^ut force, and it might be •well in any 
. future modification of the charter to defeat it, by a more express grant of the 
' iieeiBteitj^t'W at least most oonvenimit authority ; bait 1 thought the provisions ot 
tbe too decidedly contemplated the occurrence of such proceedings to 

U2 make 
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make roe hesitate about upholding them, even if 1 roigfafhnve'^dit-itfaat there was 
doubt enough to prevent roe from recommending enefa'ia cotti«e« hi^rto 
unpractised. To procure its; nbandoninent on any groand, iff iUfgaJitjr,. would 
have bc(ui to declare vyid all the proceedings had iinder .it t aodi t}iis.oP>:J6(Mixne 
I could not do» without being' satisfied that tfa^ were bo, . whihiii»w>a atk my 
opinion. 

45. But while the provisions of the i 3 th page acquired addkionid efilea<7 by 
the extension of the Ainictions of the court|! those of the 33d page; heesno com* 
pictcly inapplicable, and liable to produce serious incoavcDienca. '..-The protfiaous 
for summoning the recorde^droitted of being evaded by the practice wbicb 1 
advised, that the lay judges should make ^no orders, and do no acts whatever, 
except in court. But there might have been |;reat diiScuity on cases of habeas 
corpus, had any occtifr?l! 7 'Becau^ the power given' to tk» Governor in the 13th 
page, could not enable him tn di6|>ense widt an express lujovisiun of the charter. 
The truth is, that the section had been tncrely copied from the, old into the new 
charter, without any consideration how it would a}^ify; and peihaps tbe same is 
the case with the provision of the, 55th page. Tins however in%bt somethnes be 
convenient; a court might be convened by the Governor, or resident councillor, in 
expectation of the recorder’s arrival ; juries summoned and witnesses subpoenaed, 
even though the/tndge convening the court bad not, for want of the authorization 
required in the 13th page, {lower to sit in it for any other purpose but to adjourn 
it; and it might occasionally be convenient for the dispatch of busiuess to do so. 
But the real power of the lay judges to transact business, in the absence of the 
recorder^ rests, 1 8p{)rehend, entirely on the provisions of page 13, and is not affected 
by the other passages referred to. The whole charter is in many respects so ill* 
devised an instrument, as applied to the present jurisdictian of the court, that diffi- 
culties rou.st always arise in considering it ; but 1 apprehend the construction I 
have stated, to express the true constitution of the court. * 

46. 'riic next sugg^tion (the third of the 421st para.) {iroceeds, I think, on a 

misconception of the nature of the difficiilty^l anticipated. 1 have never consi- 
dered the retention of the mere names of gdVernment and resident councillor of 
any impwtance ; on the contrary, in almost the first case 1 decided as recorder, f 
held that the closure of the cumt on account of the .diseuhtinuance of those titles 
was illegal, and that as long as there continued to be one general bead of thC tbrr'C 
settleinent.s, nod a principal local officer at each, those gentlemen were the lay 
judges of tlio court, by whatever names of office they might be described. In 
deterdjliting thus, 1 apprehend that 1 only expressed the same optntou as that cn- 
fertuined by the Court of i Directors, acting, doubtless, under legal advice, who, 
w hen they rlirccted the resumption of the former titles of office for the purposes of 
the court, did it cxpresslv for tire mere removal of dotfbts, and wiUi an intimation 
that the court ought not to have l)een closed. But questions of more difficulty 
might arise, if by any change in the general system of administration there ceased 
to be officers filling situations at all of the same character as those contemplated by 
the charter ; aiid 1 imagined it possible that any alteration made might destroy 
the united charucter of the settlements, and make each perfectly independent, jand 
corresponding directly with Calcutta. If there had ^bus ceased to he any general 
head of the settlements, it would become difficult or impossible to carry into effect 
the provisions of the charter, for there would be no one bolding functions analogous 
ri) those of tlie governor. Thwe would, therefore, not merely be a vacancy of the 
office of one of the judges, but there would be a permanent and fundamental altera- 
tion in the constitution of the court ; and my object in drawing attention, to the 
subject WHS to |)biut%ut this difficulty, and the; doubt which might arise wbetber 
u change of tlio system of government which would involve these eoasequenpes 
would even be. legal, unless a corresponding alteration of the charter, whs :Ob(Mned 
from the proper anilrorit]^. I never contemplated the taking away pidicial power 
tVom the local authorities ; I was only apprabhusive tliat in a possibte .event. hMiter 
tiiey might lose It, unless care was taken to preserve it to them,, otjolah a ebrage, 
^uiisidered desirable t» itself, might fail of its effiaict, because itefanld involve cun- 
scquc.':iccs which could not he allowed.*' No such change, however, basbeen made, 
or appears to be contemplated, and the suggestions made with re^rect to it, there- 
fore, lose tiuur importance, even if the more general and sweeping alterations 
advised should not be adopted. - ' ' 

47. The fourth suggestion of the 4^1 st paragraph, the propriety of removing 
the exemption of the judges of the court from indictments for miMemeaaors, n 

: X -one 
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€«e which occmred to mem lookii^ ^rohgh the cheitMr Hoe the btst timcif 
cktsieg my letter to Mr. M inehMOO. 1 lloew it oat fmr cea^ieratiiMi without in- 
' tmding pnrticiilarly to ncomineiKl it» tiiQ«|^ 1 cui aee no good moaon a^inat its 
^odoptioo. I have reash%^w«»erv to know that the reoomnMhidatim)-^^ given 
> great dfatplgirat'e to seQie^'thelay jnt^e* of thecourt; and it maypoth^ bea 
qaestioR wimhbr the change is of sufhcient^ importance to moke it detii^lt to 
enibroe it where theoe foldings exist There « a similar exemption here, by statute, 
of the membm ^ the govenament, sod os in die Straits the m<unbersof the govern- 
ineot were the judges w the eonrt, this will probably explain the provision, and 
might render itfKrbper, at ioost while there existed^an independent govafAinent in 
Uiose setdementt. * ^ 

* 91 ^. The suggestion of the 4a6tb paragraph, |^t a bankrupt or msolveot law is 
perliaps reqoireth is one of great importtttcef'IPlBBWk^^ nUlVK iBHirt'ltW 
is more wanted. The aoioont of property wluch it would preserve to creditors ' 
would, 1 believe, be vei^ considerable, and the quantify of fraud ahich it would 
check very great ; but it vNsuld add very materiatly to the amount of that kind of 
business nhich 1 have referred to os fumisliing t]^ principal reason for continuing 
a professional judge in the Straits, business aming'out of commercial engagements 
contracted with parties at a distance. These engagements, indeed, nqtv exist, and 
it may seem to make little diiTerence whether they are the subject of inquiry by 
the court in its ordinary jurisdiction, or uodcr special powers given to it upon cases 
of insolvency. But this is not the case. In very many instances where the affairs of 
a party become etBtmrrassed, the creditors on the spot have so much greater facility 
of enforcing their daims, that they sweep away everything ; and by die time that 
the creditor at a distance becomes aware of the necessity of vindicating^hh rights, 
he becomes aware also that he could gain no practical ..advantage by doing so; 
when this was reserved to him in die shape of a dividend rateably with other 
creditors, diis claim would be advanced, as it is, it sleeps. * 

49. 1 have now finished the observations 1 feel it necesAary to mtke ; for where 
1 have already expressed my canton in the letter referred to, 1 do not feel it iicces> 
sary to restate it, except in cases where it requires to be in any degree explained 
or qualified. But I may perhaps be allowed to mention, with refercUfib to 422d 
paragraph of the Cloveriior-gencrars Minute, the circumstances of two of the cases 
to whicD 1 referred, as furnishing some reason for my thinking that some of the 
reductions made did really offend against the principles which his Lordship recog- 
nises as tully as myself, and did not fall within the exception which he makes as 
to places whoso emoluments have long been notoriously extravagant and unsuit- 
able ; one of them was u reduction from 64 to 60 rup|;es a montli, a change so small, 
that the only substantial effect would lie the introduction of that feeling of inse- 
curity which we agree in 'deprecating. The other, to which 1 most particplarty* 
referred in my letter to Mr. Murchison, was not a slight reduction as far as the 
individual was concerned. 1 there stated it as the reduction of more than half a 
salary, after 25 years’ service ; 1 believe the reduction was to 20 ru|iees tioin 52. 
Now both these officers were interpreters, both therefore, even on their original 
salaries, receiving less than the amount assigned to interpreters by the Qoveroor- 
ceneral in his sclieme of cxpeufiUurc for the new judicial cstablishmeats ; neither 
toemfore fall within the csxception of persons receiving extravagant emoluments. 
I mention these as the extreme cases of severe and ot trivial reiluciious. Many 
other of >tiie reductions made might fall between them, but of these 1 have Ics 
dUktinet recollection ; nor should I in any case feci it necessary to detail them, as 
niy priimiptd object in now adverting to the subject is merely to show the real 
nature of those cases where my observations or interferonco had most peculiarly 
that character of advocacy of partwuUr interests, which may, from the circum- 
stances 1 have already referted to, perhaps be attributed to the present letter. ^ 

50. I have now in conclusion, to request you to lay the abo ve observations 

before the Govenior*general in Council. In combifiatiou with my letter of the 
17th July, they iundsh. all the ioformation and suggestions 1 can oner 011 the very 
important subjects Mbit' Lorddnp’s Minute. • . «, 

: ^ 4 I have, &c. 

(signed) B. II. Malkin. 


No. 3. 
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trder'a Coait 
in the Stiaiii, 



Al^pore, 16 Sept. iS^> 


V • 

AAOw 


«3 



122 


SPECIAL REPORTS OF THE 


Minute by the Honourable H, Shakespear^ dated 27th September 1837. 

- passing of the late Act on the succession to landed propi^ ib. the Stinii^ 
letters on the itc> has disposed of one of the. most important points discuswd iik:’t|hyBenjamin)t 
corder’K Court in Malkin’s letter of tbc 17th Jidy. The reference to Mr. GonuBtissidn^Mroung will 
t If! Straits. prolmbly elicit some ueefol informadon as to the expediency of .«oiitdtatittg courts 

ol petty or quarter sestntxos, the appointment local accoMatenta-genernl, imd the 
.sherills and other officers of the courtf 

In his second letter, of the 16th September, IKr Benjamin Malkin has entered 
more fully into the system of administration ofJustice in the Recorder’s Court. The 
process of arbitration aQd adj|g||^^ described ih the 11th para^ph, is woifliy 
OTTiii commeTiifJSlfon, ana^jiiacesTbe procedure of the court under Sir Benjamin 
Malkin’s control in a very favourable K^t j yet fn its nature it ^viould seem to 
depend very much on the personal characteriltod disposition of the Judge ; indeed, 
Sir Benjamin seems to anticipate that his successor Com^ain of his not 

restricting the practitioners to a inpre technical and regular conwCt of business. 
The argument, therefore, as far os it goes, is in favour of a reform of the court, 
by relaxing from the strict technicalities 'arid requirements of English latv. 

Sir Benjamin, however, strongly contends, and apparently with justice, that tlie 
court needs not to he remodelled, on the ground of expense t6 the suitor, or on 
the score of complication or delay; but he is less successful, 1 think, in establisli* 
ing flit; [iropricty of keeping up so costly a ipachinery for the distribution of 
justice in tJic settlements j while it seems quite clear that, if a judge of the 
Supreme Courlfrom Calcutta must proceed twice in the year to hold sessions in 
* the Straits, little or nothihg will be gained in the way of economy by substituting 
.such an fUiVangemcnt in the ro6m of the recorder’s office. 

1 have read .these remarks with great attention and interest ; but the grounds 
a.s.sigued foi- keeping up the Recorder’s Court are not sufficiently strong to induce 
me io alter the opinion I formerly expressed os to the inexpediency, and justice of 
incurring Uic present inordinate expense for the ailmini-stration of justice to 
a population not exceeding onc-sixlh of that of one of our ordinary zillab 
jurisdictions. 

t Nor do the difficulties of allowing an afipeal on the record to the Supreme 
Court at Calcutta from the local courts in. all civil cases of magnitude, similar to 
the appeal from the Supreme Court itself to ll»e Privy Council, present themselves 
to ray mind as at all insupcraye ; indeed, 1 can see no more simple arrangement, 
nuiie more consonant to existing in.stitMtions. While a reference for confirmation 
«f sentence, either to that court or to the government, as in cases of court-martial, 
might he made in criminal cases, in whicli the sentence exceeded 14 years’ 
imprisonment,' all other cases, beyond the competency of the magistrate to decide, 
to lie disposed of liy a quarter sessions and a jury. 

Under any circumstances, the institutions of tliese settlements must be imper- 
fect ; but the more 1 reflect on the subject, the more 1 feci persuaded that all the 
cssontiul objects of justice might be obtained by such an arrangement as I have 
suggested. 

(signed) / SMkespear. 


No. 2, 

Aixilifthing 
Recorder^ Ck»urt 
In Sti’aits. 


Sir R. MtiTlrtii'K 


Minute by the Governor-General, dated iBfo October 1837, 

•Sii 15 . Malkin’s I AGiiEE with Mr. Sliakcspcar in thinking tbnt ^ valuabh; paper comniUBi- 
nofi on iiir miini- catod to US by Sir Benjamin Malkin, whilst it points out many merits 
hri!,. sTi altcudt’d the administration of justice in the Straits during ins t^ure^ of the 
rc^<H•der.‘^hip, and perhaps remarks justly upon wroc inaccuracies! iq . toy former 
MiuuU', by no mean.s estlTbUsIlcs a case against the absolute necessity oif reforming 
the costly and cumbrous machinery of the present judicial establishroeots in 
those settiements. ■* ' ' , , 

Many of our tJrgunients upon this subject would, howeVter, if it were 

positively shown that two circuits in the year are absolutely necwsary, for nothing 
would be gained in economy by sending a judge from Calcutta for this purpo.se ; 

’ but 



— 4bAt’ a nan wt»> haa received goods wliich 
he l«M b<^ ht idi«}i Mjr their price, md that the Mtller 
'a^ haw'. nt,^W((|tbM firi'eie sbalt (ic^hMr the 
that a borrower alMlI >*f»y hh {oaot and m iiirth: 
Mch U die buUc ^ rapmrked by 

Sir Benjaiiaia, thejr may m aufficicntly di«fi 0 «ed oi' by 
any petsDA m i^d eenae «itd dUcriminaiing undcr- 



but ait igli&h law court is* even in' tba opinion of . The ijaeatioii* gefMliUy the (.ttort* are jnu 
Sir Be^min Malkin, but Itttite jilted in tbe Strai% ^ywaOdai of the lh» of ibgiandj i<ot oi the law or ai 
except m a few cases of inl^rqaactoai rtg^t and at 
and.iKppti^ti}|y^ land^ paropeily 
Pn' suralf tbido^iw^.cashs 
iuieiy ne^Atwo^Mal ciM^ fXMi pMgbt, indeed, 
be aintost 

with a the 

courts of Cslcntta^ saina aii|>ew, 
for confirwadoinf crimii^ 

Uiscusaion of U»o swject, and tbe many, 
aeem to att^ eweiry ot^r vplim, nave rathet 

aniltnd: circuit of a judge frtw 'CillOTib*'' '»j>hU in^e^'n^bt be, MlTrentarked by Sir B. Mai. 
or msgisu^cy tind the, pes^lpourt®^ kii>> a rc^irugre«Aive mtop \ but it would be more in pro- 

wfaicb, at a moderate expense, can locally admi- 
nister justice, "^mtl^ i^la^nB for appeal or refe- 
rence, as abet# descri^, ; 

Ute other and more comprehensive plan, ^bieh is ably discussed by Sir Benja> 
min Malkin, of a court of four judges ai Calcutta, and of courts of one judge only 
at each of the subordinate preaidenciesi^ with, I presume, a right of app^f to the 
former, has much w recommend it, and is well worthy of the careful attention of 
the home authorities. It would certainly give facilities to the prqiKMal of an annual 
circuit to the settlements ; but the schenvijgoes far beyond one which has primary 
reference to the Straits ; it is a scheme for ml India ; it is conticeted witir the much 
mooted and not ve^ popular question of a single iui^eship. Perhaps as a {dan for 
strengthening the Calcutta Beoch it hardly goes tar enough, for wc must look, at 
some period, to see one combined coprt of appeal, consisting of King’s^at^d,. Com- 
pany's judges. But the time for the consideration of an organic change of this 
kind is not yet arri^’cd. * 

I need scarcely a(rd that Sir Benjamin Malkin's paper should be submitted to the 
Honourable Court with the .other docunieuls on this subject. 

(signed) Auchln$td. 


portion to th« Umi^ iocomo of tbese Deulomoiita thnn 
the pnwent cttabliilimenu, and might sufficiently iiioet 
the necewitiee of their populntiun. 


(No. 5.) 

Kcai) the following extracts from the ftroceedings of Government in ilic Legis. Couv. 
General Department. ua Jmiuory ik^s. 

Extract, dated Stli June 1836. * 

No. 60. Forwarding for consideration papers connected with the administration * 
of justice by the Recorder’s Court in the Straits settlements, and Ute attendant 
expenses. 

Extract, dated 18th October, 1837. 

’ No. J58, Forwarding letter from the late Sir Benjamin Malkin, Kniglit, and 
Minutes by the Governor-general and Mr. Shakespear, on the subject of the 
Recorder's Court in the settlements, 

ResolutiodJ^A separate letter hatnng been this day addressed to the Honourable 
Court of Diissctbn> requesting aothomy, .under sec. 46 of the Charter Act, to 
abolish the Recorder’s Court sm soon as eilRcieiit provision can be made for the more 
economical administratioD of justice tn the settlements of Prince of Wales’ Island, 

Singapore, and * 

Ordered, that tlm .t^gmal wpers which accompanied the foregoing extracts* be 
now returned to fhe Department. * . ** 

„ (signed) R. W. Mangles^ 

Officiating Secretary to Government of India. 


Fort William, 

22 January 1 83$. 



No. 2« 
AUliRhirig the" 
h^ci}r^r\ Court ' 
in tbc btraiU. 


(No. 1 5 -) 


L^is. Gdtts. 
S4 Junr. id3(>. 
No. 55. 


' * ‘AW*’ 

SFj|C|AL ;pPORTS OF the 


REsoMTTiONt dated a^tli ^uoe i8^q. 


Read despatch from the Howurable the Court of Directors/ jdAt^ the Igllt 
February 1839, No. 2. ' Wm * 

Ordered, that a reference he made to tJie Gencri^ Department ic^^iea of all , 
papers recorded iu that department relating to thie question of abolubing the^ 
ilccorder's Court of Prince of Wales' Island, Singapore, and Malacca, in ormr to 
their <being referred to (be Indian I^w Commissioners, pursuant to the orders of «. 
the Honourable Court contained in their despatch above c^ted. . 


(No. 153.) ^ . 

Extract from the Proceedings of the Honourabid the President of the Council 

of India in Council, in the General Department, under date ihe 3 Sth August 
» 839 ‘ 

U'gii. Coiis. Read an extract (No. 15) from the proceedings of the Honourable the Presi- 
16 itietit. 1839. dent of the Council of India in Council, in the Legislative De{Artmeut, under date 

No. 57. j}jg 24th June last, requiring copies of all papers recorded in this department 

relative to the question of abolishing |be Recorder’s Court of Prince of Wales’ 
Island, Singapore, and Malacca. 

so. 

Ordered, tht\tthc following papers on the subject of the Recorder's Court in the 
Eastern settlements be transmitted in original to the Legislative ^Department, in 
reply t?jc extract from that department above referred to : — 

Public General Letter (No. 66 of 1831) from the Honourable the Court ol 
Dirtictors, dated the 27th of July, relative to tlrn Charter for the Administration of 
Justice at Priuce of Wales’ Island, Singapore, and Malacca, and the Powers of the 
Resident and Deputy Resident. 

Letter from the Secretary to the Governor-general, dated the 2ist December 

831* 

Letter to the Advocate-general, dated the loih January 1832. 

Letter from Advocate-general, dated the 9th February 1 832. 

Letter to the Resident at Sing^re, dated the 14th February 1832. 

Public General Letter (No. 61 of 1832), dated the 8th August, conveying 
Instructions respecting the Recorder’s Court Expenses. 

Letter to the Governor of Prince of Wales’ Island, Singapore, and Malacca, 
dated the 15th January 1833. 

Letter from the Acting Governor of Prince of Wales’ Island, Singapore, and 
, Malacca, dated 23d July 1834. — General Consultation, 8th September 1834 (Nos. 
7 and 8). 

Letter from the Acting Governor of Prince of Wales’ Island, Singapore, and 
Malacca, dated 21st October 1834. — General Consultation, 22d December 1834 
(Nos. 18 to 20). 

Letter from the Acting Governor of Prince of Wales' Island, Singapore, and 
Malacca, dated the 22d December 1834, with six F.nclosures, being snatcrnen'ts 
exhibiting the receipts anil disbursements attendant on his Majesty’s Court of 
Judicature in the Slniits, during the years 1832-33 *tjd 1 833 ^ 4 * — General 
Consultation, 24th May 1837 (Nos. too to 106). , : _ 

Letter from the Acting Governor of Prince of Wales*' Island, Singapore, and 
Malacca, dated 4lh February 1835. — General Consultation, 25th March 1835 
(No. 5). ^ ‘ ^ ^ 

Letter from tie Governor of Prince of Wales’ Island, Sbs^pqre, and 
do^od the 28tti July 1835, with tivo Enclosures, being original ||lkpen address^ to 
him by Sir Honjainin ^allyn, on the close of his ofBcial condexldn with the 
Strail.s Government, whichT he conceives likely to prov|-; useful to the l^islative 
authorities in the preparation of new Regulations, and in framing a new 
Charter of Justice for the Settlements, — ^General Consultat^, 24th May 1837 
(Nos. 108 to u’ol. 

Letter from the Secretary to the Government of Bengal to the Seeretaif' to the 
Government of India, dated (be 2d September 1835, submitting tlie above- 
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papers for the coosi^^dod of the Lcfisl 





(>i»a!tatioa, 34th May * . u c 

Letter frsmi Goveropr id# J^de^f Wales* Island, SiofidPO)^ «dd Af id«ccaf 
Allp# Pnaewdirots, ilBb«iil<^iTJS^(No 9 . ■ ■«' • ■ 

^ td. kVf.:'Hp' ' Jl' ■' 

OT Jiiaee of -WslaP Islaod, Sinapoiie; add' 

"• % a5tli (>fi|ober 18^ |!M. 


4atM Sdi 

6 to 8).' ■‘' ..■■■ '■'■■■> '' '"^ 

Notetiy GoviftplWr'df Singapore, and Ma]a<x^ r^<CAiMl 
Toturei, Eastern SeitlidV^etitai and Eft^rdat^s Gdurt^^^'-CWneral Cdosnltatlon/ a^tlt 
May 1837 (No. 78)* * 

Minute by the Right hinioanMde ^ Govamor^nwa), and two Enclosures, with 
other papers connected tberewi^, on the Raider’s Court, &c., Eastern Settle- 
ments. — General Consaltation,^24th May iSjf (Nos. 11 1 to 143). 

Letter to ii^0|iiupal% Sir 0. Malhin,,^ transmitting copies of papers on the 
Ree6jder'^f;Cb^*0ei^^ ^nsnltai^n, gith August v837^(Nois, 15 to 18).' • 
Resoltni^ : ilecdider*k Court, Eastern Si^)etidients.-^GeaeraI Consultation, ^ih 
October 1837 (No. 1). v'j. 

Letter. froti) th^ Gppernor.of Frinee of Wales’ Island, Singapore, ancL ^ Ialacctt, 
dated 4m Ock>l^r^i837.^G^eral ErOceedings, 8th Novem^ i83TvNos. 3 
arid' 4)/ 

Letter from the GoVt!|pw of E^in^e , of Wales' Island, Singapore, apd Malacca, 
Powers of Admiralty Jurlsdlciion id the^i|p6urt of J udicature in tT»e Straife.^ 
General Consultation, 6th December 1837 (Nos. i t and 12). ' ^ 

; Letter frOm <tt» Honeorabie Sir W. Norris, Recorder of Prince of Wales’ 
'Island, Singapo^, and Mtdaoca, dated: 1 3th January 1838. — General Proceedings, 

:14th March 183(8 (Nos. 3 to 5). . 4 * i ‘ 

' Letter from the Honourable Sir B.^Malkin, and Minutes by Honourable 
<H. Shakespear, Et^. and the Right honourable the Governor>general, on the 
Recorder’s JJoart, Eastern Settlemeots.->-Geneia) Consultation, 28th February 
1838 (Nos, 2 to 5). ■ :v 

Letter from Governor of Pmee of Wtdes’ Island, Singapore, and Malacca, 
dated January 1838. — General Proceedings, 25th April 1838 (Nos. 3 to j). 

Letter from Governoc.-of Priooe of Wales’ Island, Singapon.’, and Malacca, 
dated 1 3tli September 1 838.— -General Consultation, 24th October 1838 (Nos. 
18 to 20). ' 

Order^, that the foregoing lepers be returned to this department when no 


longer required. 


(True extract.) 

(signed) ff, T. Prinsq>, 

S«retary to the Government of India, 


(No. 38b.) i • 

From /, P. Gratd, Rsq. 0$ciatjng Secretary to foe Government of India, to Legm. (’on 
Suth^bnd, Esq., Secretary to the Indian Law Commissioo. 

■' 

I a'A direct to request you will lay bpfore the Indian Law Commifsimiers for LeipilAtive C 
their consideration the accompapylngf papers, as per list enclosed, relative to a 
proposal; foi- tlfo a^ Prince of Wales’ Island, 

•J^lptpore, abd'OTulacea'.'''"^^ 

Vou will foe Honourable the Court of Dircctpiy have desired 

thjat'lhi^l questfo^ll^^'hf^ to the Law Conffoission. 

You are re the original papers, when no longer required: 

■ Lam, &c. 

’ j^imied) J.P, Grant, 

'^Omciating Secretary to tbe.Government 
Council Cumber, of India. 
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LIST of PAj»EHft relative to the Abolition of fhe Recorder’s Count of Prktux 
♦ qf fVaks* IMand^ Singapore, and Mftiaoea. 




dated 


Extract from a Despatch from tbofllonourable the Court of Bii||(»r8^ 
the 19th February last (paraa. 2 & 3^ with its Enclosures. 

Public General Letter (No. % of 1831) from tWl^urt of Direoti^ dated 27tht 
July. ,f . 

LeAer from Secretarj^to the Governor'gooorali, dated 21st Pecemlter 
Letter to the Ad vocate’-geacral - - - , - - lOtb January 1832. /> 

Letter from - - ditto 9th February 1 832. 

Letter to the Resident at Singapore - - .v ? 14th February 1832. 
Public General Letter (No. 61 of 1832) from the Court of Directors, daied 8tb 
August. ' 

Letter to tiie^oOernor of Prince of Wales’ Island, Siiiga{»ore, and Malacca, 
oltted 15th January 1 833. 

Letter from Acting povernor of ditt<^ dated 23d July 1834. ■ tn 

fSetter to - - - ditto - - - - - 8th Sept. 1834. 

Letter jfrora - - ditto ----- 2 ist Oct. t,834> ^ith 1 Enclosure. 

Letter TO - - - ditto - • - - , - 22d Dec* 1834, 

Letter from - - ditto 22d Dec. 1834, with 6 Enclosures. 

liCtter from - - ditto 4th Fej||p-uary 1 835. 

• Lctta* from Governor of ditto - « 2 8th July 1835, with 2 Enclosures. 

Letter from Secretary to the Government of Bengal to Secretary to the Govern- 
men.t of Indiot dated 2d Septeuiber 1 835. 

tetter from Governor of Prince of Wales’ Island, Singapore, and Malacca^ 
dated T411 j December 183.5, tviih one Enclosure. 

Letter to djitto, dated lotb February 1836. 

Letter from ditto, dated ,5th November 1H36, with one Enclosure. 

.l.etter to Conmii.<isioner for the Eastern Settlements, dated 25th October 1837. 
Note by Governor of Prince of Wales’ Island, Singapore, and Malacca, not 
dated. 

Minute by the Right honourable the Governor-general, dated 9th February 
1837, with several Enclosures. 

Minute by the Honourable Mr. Rosij, dated a2d March 1837. 

Minute by tlie Honourable Mr. Sliakespear, dated 28tb March 1837. 

Minute by the Honourable Mr. Ross, dated 6th May 1837. 

Draft of Act. 

Resolution, dated 24tb May 1837. '■ 

Letter to Comnii.ssionor for the Eastern Settlements, dated 24th May 1 837. 
LetU’r to Governor of Prince of Wales’ Island, Singapore, and Malacca, dated 
24th May 1837. 

Ltuter to the Honourable the Recorder of ditto, dated 24th May 1837. 

Letter to the Honourable Sir B. Malkin, dated 51!) Julyi..i837. 

Letter from ditto, dated 17th July 1837, with one Enclosure. 

Letter to Commissioner for the Eastern Settlements, dated 9th August 1 837. 
Resolution, dated i8lh October 1837. 

Letter from the Governor of Prince of Wales’ Island, Singapore, and^ Malacca, 
dated 4th October 1837. 

Letter to ditto, dated 8th Noveinber 1837. 

Letter from ditto, dated 1 St November 1837. 

Letter from the Honourable the Recorder of Prince of Wales’ Island, Sii^- 
pore, and Malacca^ dated 1 2th January 1 838, with one Enclosure, 
letter to ditto, dated 14th March 1838. y . 

l.ette^^ from^ic Honourable Sir B. Malhtn, dated 16th September 1837, 

Mitnite by the Honourable H. Shakespi'ar, Esq. dated 27tl|||^eptember 
Minute by the Right honourable the Governor-general, dated l6th October i$37. 
Extract, legislative D«|Tdrtb^t, dated 22d January 183B. 

Letter teotn Governor of Pribce of Wales’ Island, Singapore and Mqlacoa, 
dated 27th January 1*838, with one Enclosure. 

Letter to ditto, dated 2.5th April 1838. 
y Letter from ditto, dated ijih September 1838, with one Endosore* 

Letter to ditto, dated 24tb October 1838. 




Resolution, Legislative 


Ineut, dated 22d January 1838. 


tr. 
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Extbact Jumu the Piroceedh^ of the IHght Hono^rabie the Govefnor< 



« 3 lider date the 1 8th 1^40. i j *pdl »84o. 


No. 16. 


Read fcSle^uigll^rs <hi the suhieet of the collection of reoWlii;^ 

Straits! 


t . 


Letter iirote Mr.CoflDimiiK^ VetH^, :ditedl ist Noir. ^837, with RnclemM. ' 
^itto - - dilto - • - ditto, - - 24th July 1 838. ' " Sf- 

Ditto - . - ditto • - - ditto' - - 2 d Oct 1838, with Pncloattres.' 


Twot exifacts from the Le^alative Deportment (hloa^ 19 end 31), dated oiM 
May and 19th July 1^838, with i Memorandum by Mr. Deputy Secretary J. P. 
O^nt'dieraoB. • , ■ ■ ' 


Read letter from Secrete^, te* Goverajpent of BeD|;ah Genertd Deptuftineiit, 
dated 30th January 1839, with enclosures. ♦ ‘ . . '4 

Ditto from Officiating ditto, dated 4tb instant, No. 292 (A.), with ditto^^ . 

* 4 ' ' 

The papers abt^ retiorded relate to the framing! of RegulaHons tor the futore 
mabagemeot of the land revenue of the Eastern settlements, a duty which, by Sect. 8 
of Act XVI. of 1839, has been thrown upon th*^ government of Ben]^. Xha^t 
have been referred to the government of india, in order that the principles to be 
followed out in those Regulations may be fully considered and laid dawn by tbe^ 
authority that has passed the Act ; and the reference is required hceause the |||les. 
now in force iu<4,he Eastern settlements were laid down by the Supreme Govern- 
ment in the instructions furnished to Mr. Young (pkras. 14 to 31), when die was 
appointed Commissioner in May 1837, and those rules, and tlie principles oh which 
they were framed, cannot of course be changed or deviated from in any respect 
without the sanction of the same authority. 


2. As the result of the mission of Mr. Young, tlu; governracnl of India has now 
to decide whether the system of leases enjoined in those instructions, in conformity 
with tlie orders of the honourable Court of Directors, and maintaiuednin the Act 
recently passed, is that bust calculated to promote the ends of the gtvernment 
and the prosperity of the settlements, and is to lie made the basis of all future 
proceedings in regard to the landa of the Eastern settlements, or w hether devia- 
tions from the leading principle of that system are expedient, and if so deemed by 
the 'Governor-general in Council, whether its authority is sufUciont to give cflect to 
the changes determined ufion, us a reference to the Honourable Court i.s necessary 
to obtain tlie previous sauction of the authority with wlioin tbe syiti m of limited 
leases originated. 


3. The letter of the Governor of the Straif.s settlements, dated 2,')th September 
last, submits the following points as requiring to^be definitively settled : — 

I'irst. The rate of rent to be 'assessed upon individuals to possession of land 
without legal title, to bC exempted from rent of ibe kind referred to in Section 2 
of Act XVI, 1829. 

Second. The rate of reot to be demanded from future applicants for grants pr 
leas«i,ii 


Third. If the government adhere to the term of 
clearing lea^^ explained in .paras. 23, 24, 25, and 
26, of the l^^truetioos to Mr. Vodng, as notod in 
the margin, is the local executive to be competent 
tdi' grant leases 00 litore advantageous .terms, and to 
draw, tbe advj^ftl^a by £be as well as enhanced 
rant ? '• ' ' 

JFoortb. It is BtJtiia^j^ urged that 'when a rent of, 
0 ye rupees can be obtained to| land at Siogapbre, 
^the fease be made td run ftir ppjreiars. 

EifUi. The question is adto(|,Jwhetberthe rent for 
fhe feuewed period of 30 years Ts to be dxed in the 
fim.hto«8t itod mi irbal (erms^ ' 


Leosf to be for 20 ymn’daiy, rcut^wabk* iur yo, for 
90 mueb land uh rtiav bnvc boon for five yeatit culli- 
vttted wi|fi8picc'« aocf other apocifetUupttrit.i products, 
lor tlie firRl five year* - - no n?iiL 
Fi»r the* »ccood five yvam • 4 pci 
For the third five y^n; - g — 

• for tile fotifjfib five /eura - ’ - 1 ruprt 

Foi the fifth five vmi - • - a jupt — * 

(Mak«r(j eg ye ars.) 

• The lease to upon aucUdti ,bid. h.» tlie 

hiffhest oflPer nbove^jese ratr^, utid tbr u> be paAf- 
able 00 the whole quantity of land /n>t on (ifie 

cleared land ogly. 


flDO. 


Sixth. 







■4 

'iL pr .the aihove /ar tite mcii ttJ^ettt ' 

number ot pontons wtip ato^tt'aiUfli 


latibos of the 


mpense for the fartheil’ ' 

wtfle !Bh condition «Ct^eir pn^rliA^^Pbeje piar^^ 
tfc8iBliybe'divided%#'tfire«Has8op,--- '' ' 

Fiatj|»': 7 lio 8 e in po^l^fon of l^clent teti^$„irH^tc1i they bave ^^i^^^o hcdd 
free 0 upon favoured ^rbas, but ' foe decision difj(he Cotnniissioh^^ W pa^d 
against them, leaving fiiilb at the mer^ of gpV^ment as to^ht^ term^ in lyMdh 
ttfey ore tol’etaih possOSsion. ' ' / - # 

Sec^.' Persons who have been allowed ^%i|!Htle Siiid dear land u()on an umtec- 
standing with d,te,governnH^t officers that df^y are to pay anch rent as may'ilie 
setUid by gd^efohtebt for persons of their class! 

.^ I'bird. have occupied lands unkot^n to fob'gpverotnent officers, 

arc discovered, upon infurmatidn or ofoj^rwiSe, to have cleared and to be 
in BOi^ession of valuahjf spots. * 

5. thp, scheme of land as-sessmebt laid down in the instructions furnished to 
Mr. Young contained no provision for the cases pf any of these. Uncooditiopo] 

• ^cctment would, Itowever, be a bard measure to be desdt but to any of them ; and 
k> %8 the government only desires rent, and not the oc(»tpation of the land for other 
It purposes than tiiole to which it is turnip by the occupants, it is clearly its interest, 

* us'it must be % inclination and wish, not to distbrb possession, provided a proper 
li rent is accbpfol and paid. 

p. %s To all o¥ these parties, therefore, even to the unlicensed and secret squatter, 
f)" terms must bciodergd before any process of ejectment is served, and the ibllowing 
may bC ihc principle of the rules established : 

7. To an at^i’eut opcupant whose claim to exemption from rent, or to favoured 
terms, iias been negatived by the decision of adequate authority, a lease at the 

i mn.\imum rate of tiirce rupees f)er acre for all the land, occupied, with arrears^ 
from tlicjdate of decree. 

8. The leksc to be for 30 years, fuasi in renewal, on tiie terms in which a new 
settler mi^t claim after clearing under a first lease of 2Q years. 

9. To a settler of moi'e-wcceni date, under expressed or in||>lied liability to the 
terms to be settled by government, the rate of rent that would have been demand* 
able if the settHSmept had been originally made under a lease on tlie terms autho* 
rised by the government, that is, with the rale of rent now assessable under those 

. terms. In both these cases the arrears of rent lor the. fieriod of past occu)]lb|hun 
mtty be remitted under the condition of prompt attendance to take out a renewed 
lease, and tli^subjection of the tenure to a competition bid for assessment of the 
rent value may be excused, out of cousideration for the permissive occupancy. 

(. 1 0. To unlicensed squatters, the terms to be tendered shoold be regulated by 

the full-rent value at the time of discovery ; bnd this value need not be restricted 
to the rates sdt down ierthe instriq^tions to Mr. Young, but may be assessed in such 
manner as the governor of the sittlements may deem most fair, and equitable. If 
refused.the unlicensed occupant^may be required, to quit, and the.lelse may be 
grimtcu for so years jo anyone willing to take qo.tlmbmt terms foat can be 
Stained. In tfiesg ilises, the Governor-general in Council would not demand 
occupants pny rent for yems prior to that of disetmery and 9 ervi(ij||of tlie 
c^m^rd, in the fofon ild manner pfescribt^. 

1 11. It will be necessary, in settling the terns of>Bll leases of the above descrip* 
tion with occupant^ that thmriand (lossesse^ m claimed should, he ineasnred and 
mapped, and the boundaries defined .accurqfoly in the.leas^, foi^ the ffiffiov 
aslumcil^to MKlude survey at the time of fitting a lease for first elean 
uannut hlive cpilience iti rtDpect to tenures of either df the above .descriptioua^# , 
i j. The ne)(t point sobraitted by the gwentoneot of tiie Strait^ aeitlemen|g 
Infers to the terms on «Jiiich /:iewDCS leasesTare to be granted to fra»hrjaj[lplieaB^ ; 
and this1)p|ns die great quesUtiflwhelher to perievere in the'^tm^f 
leas^ as tlih exclusivi^ethod. in which tti givd^titbe laod fiQa^cbi^W!ee.v^ioth 
insti;uctions to ^Mtf'vT. Young, ^this wa| M 

Action 4 of the Act recently' passed, AhctiCoUeaoi; is .ptol|!^ed%|^ 
i^rancc leases «\ anjyRtlW! ti^rgw. • UjitU, tberefcire, 
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' 13. Mr. Boohuoiiiirwev^^^^ the exp^ieaty 

og yeen Ismi at . w irbw^ tlie ^ ren^M j^ve ri 

'**" iiiilf‘*‘‘*"'*^ ‘"’ the authority' 

disj>ose yJap wi^Si tibe *0^ of Sju^pc^ do theie^terois for tra^j 
a sotR of 17^1 rtfe^ hM ||Pi realist iii fines ttpoh jease^ granted' ^r37%ei(f^ 





a period 8u0^ient warrant an^utl^ up^n intended specti^tida^. 

^I4r Tl^e it no doubt tbat j^e|a^is a ttroog. feeling in the population df ,^ 
S^ttaits settleinoote against the sysnia of tempoiary leases, even thoueli ilet;tared 
renewable ; the ibcal authorities have protested a^fhst it, and Mfi. Young, the 
officer specially deputed by th|. govenunept olt I^in to io^sti^te the condition 
bf fbings, and cany out the system, i€ po^bfe, has returneoVirn a convicUon 0# 
its inaptitude to the localtdes of those settlements, ainl, has ^ongty ilfgiraYhc 
inexpediency of endeavouring to force the mon-alienatioi'.^nncifjle under ife^y 
possible dracodrageipent, against authority, against experience, and aga^A every 
reasonable hope of success. ' , 

15. Mr. Young has pronounced the failure of the experiment to be already , 

apparent, in the unwillingness of speculators to take clearance leases on the limttea 
terms proposed. , " ‘ * • tl 

16. The dense primeval jungfe of these tropical regions requires a capittilfor 

clearance that would not be repaid by the uncertain return of a ahOA period of 
lease, and settlements must be gradually formed and extended, with oi^labouiuand 
perseveraneb, which an assured and perpetual property in soili so ipadd pro- 
ductive can alone repay. • ^ 

17. The inclinatiort of the government of India has always bwn in favour of 
vtry extended leases for the promotion of clearance and the cultivation of valuable 
productions ; and the Governor-general inCcmrtcil, if permitted by the instructions >, 
of the Honourable Court of Directors, would be well disposed not only !» pernut 
leases for 99 years of land adjacent to the town of Singapore, hut, uhtus the con- 
dition of an auction, to secure the present value of any lands applied for, to grant 

a lease for that pellbd to any intending settler, adopiting tlie terms upon which 
land 'is disposea of at the settlements of the Crown in Australia and Norlli 
America, which are the result of long experience and deu{i conhideration of the 
sul^ct. , 

W. The Governor-general in CSonncil having been restrained hitiicrto by the 
(positive and often repeated injunction of the Honourable Court of Directors against 
the grant of any lease for cleaiaMt that shall extend beyond the^^ limited period 
already allowed, viz., 20 years, reoewable for a further f)eriod of 30, does not think 
he would be ..warranted in deviating from that 8y.stetn, without a farther special^ 
reference for sanction. Pending this reference, therefore, the terms for settlers 
must be those of the paragraphs of the instructions to Mr. Youngs already cited, 
with the nmdifieations proprosed in para. i43'-^f ffiat gentleman’s letter, dated 
oytb Sepffimber 1S38, so far as these can be aetbd u[K>n consistently with^the law 
recently passid. Mr. Young’s suggestions were offered m the following words : 

If, however, contrary to ray earnest hopes and retoimnindations, it shouldilJe 
resohlw to perseverddn the leasing systemirtlm difficulties of which have been ftdly 
detailed, the only suggestions in the v||py of a^ndment df'tiic plan now imfoiCGe 
which I can offer, are, 1st. That thf^toses be granted unconditionally fur 50 years, 
tea^dng the lessees altogether unresmeted in rega>#to the nature of their cultiva- 
Ini amOtlPl^bfdheir outlay, or ither circomstances connected witii their uitder- 
Wibgs. 2d. Thist -the period of 'e^^ption from payment of thpi'ent 1^ lieiited 
to two years ; tliat frean the second tb the fifth year thi rent be atHie ridSb of frmr 
munas per acre n that from the fifffi to the tenth year the rent bq at tlie yate of tight 
ipnas pfrr acre ; and thidi; ilMi the 10^ to the ^th fcar.tbc rate be one impee per 
dtcrep and that from the itetbuo the .yotb yeepffie rafe be three ruipn per acre. ^ 
'The certitn^of obtainif^^leasl^lx'- the extended perio(ypf 30 yem under any' 
carmnestoiieei, would, I reeoneile the ie8ie».to the wntlgei^t ofo the rent- ■ 
frife! )pei^ now alloitOd lubiiity of w^h to abuse must, 1 think, lx: 

’ebyii(lw^^#wnunent)v and the raluetion m %.fiaed,|Bnt.fpr the renewed 
frlih the i]M»ent Proposed rate of frve nipeull tbree^pces wpuld, I conceive. 
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ified, are . ir---- 

;r«x;oiitcn) plated in, the of the GnvAi^ior^j 

. )» iouitabi^ Vent to be t8h#;for!^ith^wkoTe terhS^ of the retieiirj 

to advised on iny fiitt jn^jal^ j^e Straits; to be pbt ei:e 

qoent ioqui.i^'^nd obttjervait||^ me to the conclusion thal' 

h^h for a &^cral i^issertatioa oi , 

Provihcd Wellesley** pa^q.|^,'^tiufates (he rent of|ood rice land *j^ fquf <&Ua^ 
per oribhg ; but I have ^t with^o pra^ic^ inan in the Straits wHo do^ not ec 4 > 
sider^is a mo|^ exa|^m^ estimate. Indel^ Ca|kta}D Low himself^ajs iidbrnied 
nte,^ that •si|ce the abovp statement ^ ^wcltten^ri^e has thHIn to hbout half ita 
JftTOCT^ value, and that eonsequcntlyVolf rupS^qs would now express the rent Mr 
orlond W itood rite land. He adds, ‘ I (io';ifM apprehend that gpvemmenf^’^ 
ever ^ able tins #ven as an avei^ge rent, which last I incline to thtnh 

Wpl i^|ic from, twfli to three rupees per orlong for rice land.’ l am thensfore 
of opi^ioifthat the iiighest rate of^l-t’ot tlfbn during the currency of fhe 
^^^p^pbld not .exceed three rupees per^cro. Some cultivation, such as apices, 

^ no dbubt, if pre^erous, be capublelbf bearing a much higher rent than three 
rupeesjpei acre, liut it ap|>ears to me to be indispensable that the rates to be 
paid ^oughout the entire period of the lease should be ddirly dehtied in the 
outset, and, for the reasons 1 have stated, beitig most averse from (he drawing of 
'tny distinctions betweea.'^ifllerent sorts of cultivation, 1 think that the average rate 
canqpi be taken higher than that proposed by me. On this point, and on that 
' referred to in the ^3ist paragraph of this repolt, I take the liberty of submitting 
^ a copy of ^*1mer addressed by me to the resident councillors at (he three sta- 
tions.’* * ” 

r Cpnsistpnly^with these recommendations, the rent for future clearance 

leaacs may be atJjuWed as follows, in modification of th^ terms above cited front 
the goverrimeH| iiistru^ions to Mr. Younig of May 1837’; %iz. fbnt free for two 
years ; iWjrn the second to the fifth year, at fouf annas per acre ; from the fifth 
to the (enlh year, eight annas per acre ; from the tenth to tlie twentictli year, oaiV'' 
rupee, a^d the occupant on these terms to have the option of renewal for 30 years 
efler the clp^fe of the 20 years’ lease, whatever may be the purposes to which the 
land is appropriated, on payment of rent for the additioi^al period at the rate of 
three rupees per acre. 

20. With reference to the questions specifically put by Mr. Bonham, in respect 
to lands stated (b b^well adapted fw gardens or for building, and fur which a 
fept of five rupees may, he conceives, be obtained, with, perhaps, a fine, under 
tne condition of lease for 99 years, the Governcy-generai in Council is cleai^' of 
opiUtun that the limited lease principle is not adapted and was not intended by 
the Hononrab|((‘ Court of Directors to be applied to lands required for buildings, 

* gardens, orvaihubie w6rk.s, and speculations of any kind. His Lordship in Council 
is therefore prepored to sanction the hrcal governor’s being vested wij|,aa wide dis- 
cretion in the extension of the rule established" for lands within the town of Singa- 
pore to any sites rerpiilied aud applied for with a view to such speculations and 
t^ndertukings, and for w hich a mdiimum rent of five rupees may be offered. This 
officer piay likewise be vested wMi a discretiuuary power to fix Jbe tealfos of any 
temporary leascs.applicd for under the general iiiuie established for. clearance te- 
bpx's, at rke.s not im tlian those above referred to, so as to realise to |mvern- 
iiiimt the profi.t thj^li|i|y be obtainable from odvantages of and posititW' 

The Gover^f^neral in (jluncil is^conyinced thbt tbo safest and roost ad- " 
vantageous method of realising for ||e government the value of such advantages 
is, by an aubtii^) sale of the ktnd sheeted, (raessed with the rooderate:..rjgnt[^ 
scribed g^ierally fur all land, according to tlie^ystem of Maj^y’s Aistrit 
cufonicR^ buk^Hseh a system being based on a"mci^ permanent a1lieDatioiit,f^ 
now pcrmitfeol^eiSt be st^nded until thelresult of the propoWl referepce'ti|>l 
lldhourablp Court; aud in the interim tb4 attempt may jje matte W oi ** 
equivalent lor such advantages j^an enbadcM rent for tlie*^ pe(iod ^ t^p' 



, ptropofed'bB Mr. Bonb^.’ , • . # 

22 . 'yiln respect tt^the^- queslton VbelhCT^ cas^ of tlie reii |^4 
leaip 0L20 yc^s,foV the fuiti^ period of goi the rent for. the.ettteo^ tiiite is lb 
^ Ireshiy assesse^, at a feaxi^ui rate, acct^ing to tbe.valup.oodl^oi^ttvotiess 
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wiib (he intention of 
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ttpwt the ililifftbe rest per ^ , . 

^ shme rttp e^ $x^ fhlpp l^scs. / The Oov^re^geitiisiel in Qwnql 
itamde that tm|^6tot iMtving been rain^i «hUe Tli«ypoh)«ti»stnaer wm ii» th«j 
was so eettWi hy jMr. Youhg, and notihe<pb the parties ii^reated.« ’ m 

vis. Utree iu4>ees, is tMus to* tic MjlHf 

maxiontm rent tobedetnanded fttbui thosn idffp Imve taken leases under die 
dc^n it) the iostr actions to Mr. ao '^ars, Or who inay ^ke 

spectivtdy npoh the modified tecsms ' proposed that gentlemen* aod ahol^anc* 

^mod* for ftiturc teases. -^Thc local ofitcers may* howler, bo vew^ilritlh a <i^*re» 
tfon to esteifd leases on tCnns^f rent less tbap tnaxitmifo r^pie, put; itot less 
than the rent of the last period of the et^ed lees^ if, from^ocal cirour'^"'"*”^ 
there should lie reason to believe thai j^tUh land will opt tiih jncips 
maximum rate. - - ” V 

94, The provisipis of Act XVI., fur enforcing ttie assessment- and fpr t||e lewy 
of rent due upon tenures, are sufficieutly full and 6|)ecijSic to render ^t unnecessary 
to add any rules or instructiuns upon that pari of the ^bjeet ; but since, eons<^'^ 
qucntly upon the recall of Mr. Young, there w no Cotnmiralotieyiow lu the- Eastern 
settlements competent to decide #ima the validity of claims to free or favoured ^ 
tenures, the jGovernor-general in tfouneft deems it iudi6pensat>l%i;b|tdeclara and 
appoint the governor fof the time being of Singapore, Malaccd, adh I’rince of 
Wales’ Isli^d, to be a CoinmisMooer for that purpose, under the |)foyisious < 
Act X. 1837, and to vest him with the powers in iWt Act s^ecillbti, in addlU(ro 
'to and separat<Hy from the powers and authorities attaching to afid inhei'Cdt in the 
ar of the sakl settlements. ^ 



*• 




situation of governor 

25. For the proper performance of the duties of the Chunmissiener, i^wili be - 

necessary that means should be provided of executing surveys, aS -jiiescribed ia'^ 
the Act last cited ; and for assessing the rent leviable on tepures miy be fdr 
judged liable, or that may be discovered in unlipe used occupancy, a similar esfo- 
blishment will be required, liesides that for the issue of new leases*, it will be indis* 
pensable to procudi that the locality shall be surveyed us fur as indy be found 
practicalde, and the landmarks stated in the application shohld;ib^ examined and 
verified. For these duties the Govcrnor-ge^ral in Council il prepared to sani^ti^P' 
th^ntertainment of a surveyor, with a suitable establiUhnient, at Singapore apd 
Prawe of Wales* Island, at a charge for each settlement not exceeding 300 rupees, . 
the appointments to be made by the governor of the settlements from any compe- 
tent persons that may be found at them respectively. * ' ,v, 

26. It must, however, be perfectly understood that the surveyor has in his own^ 

person no power of instituting measurements, and no inquisitorial autliorlly in rei<|« 
spect to titles,' landmarks, or other incidents of the Imid tenurjM ; ho must be ' 
merely the executive ofiicer of thp Commissions and lan^c^lector, and his func- 
tions must be confined to the measurement andgmappmg oT localities specifically 
ordered, and to the marking and definement of boundaries specified undent instruc- 
tions issued to him for the pui^ose, when quahtitics of gnfund a 3 re to bo measur^ ^ 
off f qjje parate grants. Jr S. 

question Is asked, wbilt will bfftbclttroper fee hjtl^upon ea(;b surfer 
but it does not appear to the Coyera^g^rll in Coundl that any powcril^ 'Re- 
served of levying the charges of jMR»ui'oil|mt u{>on the tenants in jpossessiun, or 
upon iql^lRanti^ for fresh grahti^; indeed, as ' tbe^iilirvcy is for thd security of go 

t rnmeht, antbto answer its putiRsee rntH^r than those of the tenant, at scci^ to 
tbeliataral and proper arrahgemMi, that befog m^e hy * oPcer,^ 

id^governinedt sifould bear the whdb experise. 

'6 of 


I f ^1. With resp^ftf 't^prap^ of of lease for future asi 

to applicants, the ClRileriuuvi^ei^al in does not eonsider |pat a per- 

IS^rm, pr^i^iding for Suld be ^^ared at a di8tanca||^&m the set- 

‘ ^emehts i thiapurposb sh fiww he (hinks, be bast an|hgfed by preparing and 



to 


dbuld be p^ared at a di8tance||^&m 4be set- o 
, he thinks, be best anfhg^ed by preparing and , 
^med "the iBnpij|M present 8utho||ned for the gnnil j»t lesaies of 20 
Irequirfog tbe^t|^ication8 submitted % w >n a forni corresponding, 
iding the ap^U^^t as wdti to thoM^onmi||M a» to the observance cn ^ 
provistoiu of Act XVl. t 83 <) ’ fo efaitfo the d/ecisiai) of 



N6 a-'' * 

Abr.iish 44 -^ite^nmissiodcr appoinp under Aet X. i837ijn caee at aqy time tUMe sftouKi^ 
Hccordiw''«1|Siwrf doabt or dispute as^ to tbe nature or e|tent of the teijiure. ' 

** ■■ ■' ■ : ' 5^9. The preparation ef tbeee iMtot 'iSoet be feft to the loc^ antbjgc^ies, subject 

■ ' to the Approval and confir^|#t|dtt^^^ Gkrtrernor of Bengpih 

30. 'i'hc rules for registration of tii&res contained in Act XVI. il^ Pr are avow- 

edly imperfect, and were pasted by the governmeotl^f India, under a ^tfo^g re- 
presentation from tbe late'Oommissloi^er ^ tim inex()ediency of leaving the 
settlements with an entire internitssion ii tbe obligation to register Jpmsfers Im- 
posed by tbe laws repealed by Act for the purppse of continuing the 

foriher defeOtive rules, pending tije oon^cration of a plan tor genera! regisUaiioh, 
if a mote perfect system could be devised. . 

31. ^ The Gpvernor-geaerai in Council eonmtrrfng entirely in the desire to estab- 
lish siicb a system, if practicable, isdisposed to view favourably tbe draft of Act for 
toe purpose whidh h|isbeen framed by Mr. Km, tHh r^istrar of tbe Court Of Ju- 
diqitnre in the Straits. His Lordship indJouncil thinks that a scheme framed on 
the^ principles developed in that draft may be found susceptible of introduction, 
wholly or in part, and tiie experience and intimate acquaintance with tbe state of 
things Existing, and with the frauds requiring to be providecNagainst which that 
gentleman is known to possess, afford assurance of the adaptation of the scheme 
to the state of property apd circumstances of the settlements. 

3c. The Governor-general in Council not looking on the existing rules for 
registration, 1^ ^ntained in the Act passed in 1 839, as a complete or final measure, 
resolves thdt yie Law Commission be consulted upon the subject, and that tbe 
, draft of Act prepared by Mr. Kerr, together with the reports and letters of the 

■ Commissioner bearing on the same subject, be referred to the Law Commission, 
with a tequest that the subject may be considered by tliat body in conjunct!^* 
with tbe refordilof the** judicatories of the Straits, #nd thaf^ the government may 
be advised as to the expediency of attempting the introduction of a scheme of cum-i, 
pulsory re^trafion based upon the principles developed in Mr. Kerr’s draft, or on' 
'any oilier mt^e approved principles. 

Ordered, that copy of the above resolution be transmitted to the government of 
Bengal, in reply to the several references above recorded, and ^at the appointment 
of the governor of Sjngapore, Malacca, and Prince of \y ales’ Island for the time 
* being to be Commissioner, under the jgrovisions of Act X. 1 837, be announced in 

■ the'Gazelte. “ ■■■■■*'♦' , 

Ordered, 4hat a copy of the above resolution be also recorded m 4 he Legisy^va- 

Department. • - - - ' - 

(True extract.) 

(signed) ■ G. A. Bushby, 

Secretary to the Qovemwent ^ India. 

SL 


(No. 61.) 

EstTiiACT from the^^toceedings of the Right jionourable the Governor-||meral 
of India in Council, in tlieGeneriil Dcpaitmeht, under dale tbe 8th April 1 B40., 


Legis. Cods. ngKin ti,c resolution, dated The iSthHitimft on th e suWeet of tbe iands 

^ in“tTeSt«iT8Mt«emenB: 


Ordered, tkait the papers referred to in the 32d paragraph of iheforegoteg r 
lution be returned %> tbe Iidgislativc Department, ^m whence tbe domtnunmsihm 
directed iathat paragraph will be^ode to t|ie Law Commission. 


True «.\(ract) 


“'A* 


(signed) G. A. 

Secreiaiyto the Goyeritto^t'af 1 





miHAiir juw 


(No* 26^.), 

From Seceeta^ to the Geetftouiit of 
$eci(|»r]F the indien 



No. , 

ipg IM :' ‘ 
In mati^iMte. 


4 li to /. OC, &wtfferimL 


Sir, 

I HAV£ Hie boiioor.to 




'•*, 


uJk tp veie,. ^ be laid befw Hil Law Cbiiiin|^be^ 

the accompan/rag papets pet Uet, aod to ev^s the wish of the Ri|^t hpooipihie! 
the Governoi%!neielin CouacH ttiat the ipject of the re^ty of tchures wHle 
Straits, as su|£^est«| h; Mr. Kerr, may receive the ehnsidoatioft p| Uie l#tv 
Comtnisaioo, in poiyanctioii With the reform^ the Judicatures of (hose ilulemOilit^l^ 
and that they will favour the aovemment fh^ advice as to the expediency op 
attempting the introduction of a schema of oompotsor; ivgistration, has^ uppilthe 
principlesdeveloped in Mr. Ken’s draft, ot on my other more approvdS principles. 

3. Wi^ the report of the Otnamnsioneni you are requesiML to^retum^Hieori*,^ 
^ papers. — . ■ . ■ 

1 havejdtc. 


4 1)1*^1840. 
No. >8. 

li«{giriaUv« 


Council' Chamber, 
3p April 1840. 


(signed) T. ff. MaiblKk, 


'4 


Secretary to the GovermncHM of India. 


4 ^^ 


(No. 17.) • 

.4 ^ , 

From J. C. C. Sutherlandt Esq. Secretaiy to the Indian Law Comdiission, to 
F. J. Hdliday^ Esq. Junior Secretary to Government of India, Legislative 
jpepartment, . w # ^ 


Sir, 




Tiik Law Commission having now so far completed their report upon slavery 
in India «s to be released from constant attention to it, think that k may be 
satisfactory to government to know upon what other sutnects they arq. at present 
occupied. They therefore direct" me to state, for the in&rmation of government, 
that they are preparing reports, viz. * 

1. Two reports arising out Of the petition of the East Indians. The first, unon 
the substantive law to be wnnlioA in the m that class ^ ncTsdni ana ether 

classes, wllUitB iBgSil' condition roav be co nside^l douj )tfui. Trie scc^d^ W report^ 
lu'dicatures, U iLwhtch tbe causes, dy I nod oi 

t£itfgcidc^nyolyi^ pt the introduction of luncs. or some modificati on 

oi them, into tne mwussil. 


‘ 2 . A report upon judicature and procedure in the places subject to the juris 
liiction of Her Majesty’s courts. This will comprise the report (which has been 
already announced) upon the couris of requests, that upon the introduction of 
viva wee examinations in equity, and that upon the liedbrder's Court in the 
Straits. These three subjects appear to us to for^ properly st? many chapters of 
a report bearing the title above stated ; and we propose, therefore, to treat them 
^ in that manner, although in the references which called gipr attention lo tin in, ^ 
they w^ either prescribed separately, or in combinations ditljerqpt from that whij^ 
seems iPiis the most methodical and the most cc^yenient, \ 

3. The Law Commissioners have l^In hi^ under consideration the que^ofi 
oLnbfiiishBUt the|roviiiekl coum y a^nc^nd circuit und^ 
icmioeto the letter from A^r. umciatmg weretar 




une ] 830, dhd are about to submit u reran qu the subject. . % . 

“ ' ■ ' . ■ ■ , .fe*. 

4. connected With tbe last*>mentioned subject, th^y have rtwtmted the coin 
sideration of the questtoo mderred to ^em by Bqr. Secretary Macnagb^p’s I^r, 
dated the 4tb July 1836, ** of the pdwj|rB to bWk onftJed Mf single l iudgM of |hc 
....jj '• -_j -.ni fix ^rly lirfdd. Tn 


dder courts,” and will submit Owir iShtimeuts^lfHkT it at an 

mSanniffll they reqUMt thAt'lftr ’B%6t honourable llua Governor-general i 


Aimd 

w 

Crancil will lie pleased tip coiqi^nicate. to tbem any reports fhat^ay be before 
goveha'meqt bllhiring upon the quesi^on with reference to the state of busiiu’.ss iq 
tbe Sad^r ^ewanny and Nizamut Adawiutp, a^ipaldh^ or Bombay, or cIsc' 


Lag;i 8 . Coriii, 

3 AuKUbt 1 84 .G, 
No. i. 



t vlt »,h*: 

1 ('otnmi*- 
fiatfd July 
'^M7, N»>. 41. 


:; AnJ.';4J^( 1 8 \(t. 

No, :;. 


Lt‘y»hl4ti\c L'n|.l 
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His T.ord'ihij) ill Comicil i*- awaro that the Law (.'oininibsion had consulted the 
piincipal jiiiiM i:il autliorities, with a view' to ascertain what objectiuns might exist 
to a luu ligaiiziiig tlie re-marriage of Mindiiywidows. Such law, it was hoped, 
wo'ild t; I'd to dimiuLh the ciime of cliild-murder. Tiic inquiry has produced a 
(tisciisvieu OH tin; legality of such re*mariiages under the Hindu Jaw and usable 

HI SOIIH, |)laC(‘S. 

rhe Law (..'ommisbioners are preparing a sJiort report, showing the result oi 
ihoir iiupiiiks. 

I liave, &(;. 

(signed) J. ('. C. Sutherland. 

Indian Law Commission, Secretary. 

1 1 July 1 840 . 

From Junior St.<i<'»..uy lu tiic (« overrun cut of India to ./. C. ('. Sutherland, Esq. 
Si cix’lary to the Indian I.,aw Coiuniis>ion. 


Sir, 

I M iliix'cted l)v lilt Right honourahle the (lovernor-geiieral in (^mncil to 
k!iowl('d,'..'f llie )(<'(i])t of your letter (No. J/L dated the i ith idtiino, and in 
uply, 10 -tate that hii. Lordsliip in Council will look with interest for reports from 
till' Conmn.s.sion iqxm the subjects now before them. 

5. If j;. very di siialth; that tin; Commission should speedily place the goveni- 
iiietil :n |io.S'iessioii ol their \iens iijion tln)''e aiiieiuJmeiits in the iau of procoditfe, 
w liich luii.st take a proiniiieiil part in all extensive legal rclorins ; and it i- oin i ous 
lliat miU'li of wfi.il is noticed in your hist section, and tiie whole of t!ie suhjcels 
of the tliird and loiirtli, are hut portions ol the (;ode of procedure, and ihcrcrore 
belong to that clas.s of questions which, in Ids LonMdp’s opinion, requite your 
earliest attenlion. 


r pon the imdersiandiiig tiiat the report alluded to under your second licad 
will lie fuinislied at no dislaut dale, lii.s J^.iinl.-^liip in Co-.uicil approves the com- 
blnution oi .siibjecl.s projio.scd Ity the Coiumission. “Rut 1 aia desired to ob-erve, 
that the siihjorts wjticli it iiitendtNl to comhine in one report, me each, in bis 
Lordship’s cstirnntion, ot siiffirirnt urgency and importance to require separ^Uio auid 
distinct eonsulcrat ion, while the time winch lias alieady elapsed Hince they-were 
III ‘I proposed to the ( 'omnnssion, cspoci.'illy in the case of the Court ot-Kerpient.'^^ 
and the great neee.ssily wliicli lius long ln'cn leh. for tlic improvement and oxteu- 
sjoH ol that (.ourt, I rude r it very desirable that the propositions ol the Commis- 
sioiieis should he iiialiiied, and laid licfore gove rnment vviih as little tmtlier delay 
!is m.iy lie po'sibie. Slini Id it then lie found that the plan of comhiiiHig these or 
iiiiv Ollier porliuiis rf the code, of procedure in one general report, or in one or 
mote eoinpieheiisive ell ipters of a gem ral n'()orr. is likely to occasion siu ii delav 
■IS to preieiil the ireeij.l of the report by government h' fore the tenninalioii oi" 
the pie,c?hl year (iS |o), ids Lordship would decidedly (irder to receive, rejuirts on 
each subject b( paraleh ; iiul, in that ease, would sugge.st to the Comnds.don liu; 
,'t.;le ol the Court oi' luipu'sts ;i, die lirst suhjeci for tlieir consideration. 


\. IL leu nte has been made, as reruinmended by the Coinmi' sioii, for iriforma- 
<iJj)i isoics", oddt'ig_JJpi4Piu^;..^^ , iSjUanml ^dax^ ts^t. 

tiie pre.sidenex , ami the result of t]ie rt lerniec will he made known to the 
mission Without loss ol time. In the me.iutitne, the ludf-yearR report, frotntiie 
i'.i .Koiaai \ to the ^otli iKuie leceivcd from tiie presidency of Huinbav is 

'm 1' m di-.l ,'<■! eu ti ii. 

• 1l have, iStc. 

(signeci) F.J. llallidayt ^ 

( 1. id (.'!uu-..i.i 1, Junior Secretary to die C>oVfriinS?nt of India. 

3 'kii'juvi I s’ III 
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(No. 151.) 

From Secretary to (he (.Jovernmeat Of India to C. C. Sutkerlamit Esq. Socretary 

to (he Indian I.a\v Commission. 

Sir, 

I A5I directed hy^ the Right honourable the Govornor-generai in Cotincil to call 
•attention to mv Utter, No. 207. of the 29th April 1 j^iul to renpn.-t that the 
report on the reform of llir judicatories itLtiio Straits settU nient- therein required, 
niav be furnished at the earliest conveuicTOC of llie (-'oinmi''siouers, 

2. I am also directed to remind the C-ommissioii, that their report containing 
re-a-sons for the provisions of tire dratl Act for estahlisliing a court of suhordiuatc 
civil juri.sdiclion at the presulencv, promised iu your letter of tlic ;}isl Juiv lust, 
has not been a.s yet received, and to request that its transinissiun l«' expediust. 

I have, &c. 

Council Chamber, (signed) T. //. AJaddock, 

22 Nov, 1841. Secretary’ to the Governmt'ut of India. 


To the Right honourable the Earl o( Auckland, c.l.i;. Ciovernor-Ch’neral of 

India iu (.'ouncii. 

1 . U'l; liuvc tlio luiuour to suhinil a report upun ttic fuichtion <if aholishiuij; llu 
Vr in ihc Stniil^, which v\a> rciVnetl to tla. J.avv (\untnw.^ion by tic* 

Uovcrnnicnl of Irulio, unher dale the ituh September iSj7, in (onloimity to 
instructions from llu' lldiunirahh' the C'ourt of* l)irtx'(ors* tlated i otlv i'chriiarv 

l^J7 

j. Ol ihc volnminou-* (Kijurs lorwarthvl to os loi tlu* purfxiM' fwniiia:; an 
opinion upon the Mihji'ft, :i vi ry lar^c proj^oitioii l^ •)ct*npic(f with (pie-tioic «'t)n- 
tucU'^l \Ml3i till vaocial -jdaiini' t r.Uaai ol' tiic Mrail.- sf'ltlcmnib . whu:h, as not 
hau:i',i rclCK'iicc to tlit' jmlicial cslaiilisliua n(. \vc do nol tcf'l omsclvcs <‘alied upon 
!<; dC'Cn-" pallia ularK. 

"riu i|UC'.tioc, 01 rcibrui oi llu* v\stcm of judicuhiu* n; the .Sirait^., vv!n(‘h 
ii:'.- ]u(’n iui!y is fVrrcd to ns (’a rcpoit* i)as hci'u ir* tied in Hu- papers ta tori 
Us in cumcMou v\itii that ol an altcrulu^iji ot tlic !uw picvuihn^ at ihcsf*. 
iTK nts. 

.-j. it lias been (iniicialiv dt’cidcd tiaiT tbe law of Ihiuland is the /rj lo 

which the inb.nIdtatU's of all cla s'-s art subjcrl ; that is to sav, much o\ ii as 
:jip[ilici)hit to ihcir various circuin> 

^\'c concin with the laic Sii jicnjamin Malkin ami tlie < b^vcmor-Ln’iK. ral m 
tiunknej. that if oUij;ht not. Ic> I.*',: chariLTcd , hn! niodilual hv c^prc'." 

(iiactnunf, ii) tlic spirit in which Sir iJcnj.nhin Malkm Ihou^^ht it should in udnn- 
nistciiM!, iinfim a larfio ami Khci ar retpud to liie dith rent maniicrs, \isa2,c:s, and 
religions of the vanoiis nations ol \\hi( li the population is I'omposcd 

1), Without some inodificatioii it woidd be unsuitable to tin* coiulilion an.i civ- 
cumslttuccs even oi the Kngii;?h settler; and oih exUaisivc and very IxiMrlichii 
change on a most uiatenal point as regards them, lias alo udy becai eifreted by thi 
new law' enacted by Act XX. oC vvlirreby all l/jidcd propuriv in the Straits 

settlernonts is <leclaretl to Im*, for certain jvurposcs, of tin namrf oi ciialtcls ical, 
tiarrein adojUing the principles of Act IX. of ttm suriie vf ar, framed, on the rf coin. 
ttieniLition of the Law* (.iorniiii^.sion, lor relieving the j)arucs fre-.n rdf diflirnltics 
they sullcred from a similar can^e A- regards tint rest ol du- pc^pulatloii id‘ ihci^f* 
setllciiieiits, eonddtring Uial they are, and long have btfoi, iin-Joi Ln:di -h law, and 
looking lo the character oi t’nc po|>ulation, we are (.n opinion tiuO tue pi niei|)!»'* 
staled 111 our rej)orl upon the. Icj: loc^ ot liriUrth hai|“C nia\ with piopriety la* 
ajiplicd to thtuj; and that iio greater modifieation in Vtr law oi J^nglatid th.ot 

W'onld 

^ I'he scope ol thi'^ Act, we may obi-icrve, Iutii 'voiiAfwhat lai-iifipr^ lienfUn, il ; ;•//!*'- 

only to the tranfimissiou of immoveable properly upou dead* aixi intestacy of iIk' pi r.-on 

having a benebciai interest in the !>an e. 


No. ’i. 

the 

Recoiib t''» Couri 
in tin* StriUtJv. 


2-2 Nov. 1 K 41 . 

No. 8. 

LcrbliUivc Dept 


•22 Apiil 1 H 4 ;. 
No. 18 

111 |)^^rT oij (h<‘ .tioli 
i ml IbuMiNlDiienl 
ill llu* 


1 V 'J-fol-’ 


b ^ V»' ('i l-'iJlI.'O'l 
!h( /. ^ /on. 


With I vj Lam 

ficil oms 
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No. iS. 

Aboliflhicig 
fiecoTd«r'« Court 
in the Scruitfi. 


I^rcscDi ftyfctetn. 


f ‘.xpciisc Ite chief 
defect. 


PJiMi* for reform. 


Mr. (Governor Ful- 
plan. 
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w9uld.be effecteil by giving o^ration to the rules laid down in the draft Act 
founded upon that report need be contemplated at present. 

7. We proceed to the investi^tion of the main sut^ect, viz. the machinery by 

wiiicii the law is now administered, and to state the nftture of the alterations we 
are inclined to recommend in the constitution of the courts ; and it is^atifying to 
us to be able to show, that io framit>g these changes we have also pr2ymed for the 
very large reduction of jg5,o(K > rupees per annum in the Judicial expenditure of the 
.Straits settlement. * 

8. The present system is that of a chartered court, partly ambulatory and partly 
.stationary in its functions ; composed of a' recorder, being an English barrister of 
not le.ss than five years’ standing, and appointed from home under a commission 
from the Crown, assisted by the governor of tlie three settlements of Singapore, 
Penang, and Malacca, and the resident councillor of that one of the three settle* 
ments at wliicIi the court may for the time be sitting. 

y, 'I'lie court, it appears, may be held by one of them sitting alone, it being 
provided, however, tliat no court shall be held without the recorder, if resident 
within the .scltleuient, unless under the express authority of the governor, or the 
councillor acting n.s such. 

1 (). Doubts were at one time raised as to the legality of holding a court at any 
one of the settlements without the presence of the recorder, but it seems that they 
wert! overruled by Sir Ik'njamin Malkin, the recorder, as we find from his letter of* 
the 'iGth September 1837, paragraphs 44 and 45. 

1 1. Thc".no3t weighty objection that we find urged against a court constituted 
on this plan ^s, that it is maintained at an expense quite incommensurate with the 
popISdatiofi and resources of the settlements over which it is placed. 

i:.2. 'It has further been urged, that the enforcement of the strict letter of 
the English law', which a court with an English barrister in it feels itself obliged 
to uphold, is entirely uusuited to the habits of the people for whose l?t‘nef)l it is 
intended. 

1 3. Tills latter objection, however, is, by those who ofler it, restricted to the 
civil branch of the court’s functions, and has been .successfully refuted by the 
observations of Sir IJcnjaiuin Malkin, with which the Governor-general fully con- 
curred ; at any rate it is an objection to the Jaw rather than to tlie constitution of 
the court, and wc shall waive its consideration in this place. 

14. Various plans have been suggestctl by the local authorities and the govern- 
ment of India, for reducing the expense of the judicial establishment within limits 
more suited to the state of the finances. The chief feature in all is, the dispens- 
ing with the professionaiii judge aaa permanent member of the Straits court; and 
the great difilciilty with all has been, the means of supplying his presence in a 
couit where cau.scs involving points of English and international law frequently 
arise. 

13. The first, ill point of <latc, was framed in 1S29 by IMr. Fullerton, then 
governor of those settlements, w ho proposed making the resident councillor at each 
settlement the judge and inugistrutc within it, for the trial of all civil suits above 
/,(>o rupees in amount, and all criminal cases not involving more than two years* 
imprisoiiuicut with hard labour, 30 stripes, or fine of 20o rupees, with power to 
commit all higher cases to the court of circuit and appeal; to the latter tribunal, 
appeals to lie in civil decisions above 2,000 rupees, and an appeal, in c^s of 
3,000 rupoe.s and upwurd.s, to the I’rivy Council ; the assistant resident to ffy all 
suits tip to .'■(>0 rupees, and to take up all magisterial cases referred to him. The 
governor ot the .'iculemeuis to pcrlbnn each circuit, to bold a court of circuit and 
appeal for the settlement of all ca.ses, civil and criminal, referred under the above 
rules. Jlritish-born subjects were to be amenable to these local courts, but with 
lca\ (' to appeal to the Supreme Court at Calcutta, instead of to the Governor on 
circuit. I’urtics deeming .tfacfns^vcs aggrieved by government were to apply to 
tlic governmem of India, or apjxial to the Supreme Court at Cflcutta. The 
process of these courts to be very simple in all its stages ; and in cases of import- 
ance, piu'ticuUuJy in commercial cases, a jury of four or seven to be assembled. 

ib, .Vnticipating that objection might be rttised to a plart which provided 
courts composed only of civil servants, Mr. Fullerton proposed another, whereby 

five 
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metrchattts should act as assessors^ or aa. aidertiMlf» ni a EBayor’s court, ihi^^boli«hing ^ ' 
resident being mayor, the governor aod council bolding sessions of oyer'ona' 
terminer, with a petit jury, on iofoimations to be drawn up from the iliagistratc’s 
proceedings by the r^'strar, but divested, as well as the proceedings, of ail tech- 
nicalities. 

17. The‘(]ioveroor-generil, Lord Auckland, in the very full Minute which he Lord Auckland'* 
recorded on this important question, suggested the following plan ***“”• 

(441.) “ To have one paid magistrate, and an assistant magistrate, at each 
settlement, who shail also have charge of their revenues ; both to be justtoCs of 
the peace, and both to have, consequently, the power of commitment, but the 
assistant to be geqerally under the orders of tlie magistrate, who should have power 
to review tire assislgpl s orders ; to empower them both to punish for slight mis- 
demeanors, petty thefts, &c., and to empowej|r..|he magistrate to try small h lmnes 
by a jury of five, and to .sentence persons thereit^ convicted to one year’s imprison- 
ment with bard labour ; to make all the orders of the magistrate and his assistant 
appealable to the resident of the three settlements, who should be able to r^mit 
sentences, but not to interfere with verdicts. 

(442.) ** To direct the governor of Bengal to make natives, or others, justices 
of the peace in the interior, where necessary. 

(443.) “ To make the magistrate and his assistant commissioners of a court of 
reque.sls, to sit one at a time, as may be convenient ; and to increase lai’gely the ^ 
jurisdiction of the court of requests, which now does not go beyond debts to the 
amount of 32 dollars.* « 

(444.) To have one re.sident for the three settlements, who, bes^es hearing 
appeals from the magistrate, shall be a civil and criminal judge, holding his court 
at each settlement aiterualely, with power to suininon juries to try upp^uls horn * 
the court of requests, and to try all original civil cases, with or without a jury of 
five, according to the de.sire of the parties, giving eitlicr party a right to require a 
jury ; and with power to try all criminal cases with a jury of five, except only in 
case.s wherein a British-born subject shall be accused of a crime for w'liich, if found 
guilty, lie would be liable to suffer death ; to empower the resident, as judge, to 
postpone or adjourn the trial of any case, civil or criminal, for the arrival of ills 
Majesty’s judge in circuit. 

(445.) “ To empower the resident, us judge, to pa.ss judgment in civil cases, and 
if not appealed from, at his discretion either to execute it or to grant a new trial, 
and cither to |>ostpone .sentence in criminal cases for the arrival of His Majesty’s 
judge, or to pass it according to law, and to authorise or postpone execution 
thereof at his di.scretion, excepting only in capital cases, in which judgment shall 
not be executed until a report of the trial shall have been .submitted to His 
Majesty’s judge on circuit, or to one of the judge’s of His Majesfy^s court in 
Calcutta, and the sentence approved and confirmed by him. 

(446.) “ To obtain the gracious pieivsure of Hi.s Maje.sty to the proceeding of 
one of His Majesty’s judges of the Supreme Court in Calcutta to the settlements 
in the Straits, once a year, or oftener if need be, for the trial, with or without a 
jury, of all original case.*!, civil or criminal, that may have been referred to him ; 
for the trial of all appeals, civil and criminal, from the decision of the C’ommis- 
sioner ; and for the hearing and passing orders on all petitions. To cinjmwcr liini 
to call for any proceedings of any local judicial officers, with any statements pr 
explanations he may require, and generally to vest him with the powers of the 
Court of Kirig’s Bench and the Court of Chabcery, together with ail necessary, 
eccltf^stical and admiralty powers within the .settlements. It wouhl apparently^ 
be nwessary in order to the exercise, in the first instance, of the powers of an^ 
admiralty court always on the spot, to solicit that tin; resident’s court be invested 
rrith admiralty jurisdK;tion by His Majesty, if such sliould be lii.s royal pleasure.” ^ 

iiS. Mr. Murchison, i«tc governor of these settlements, for whose opinion (when Mr.tiovtriu.i Mur- 
that gentleman was m Caientta, on his way to England) the above plan was sub- ' "(ni* ' j'» 

Blitted by the Gove^r-general, thouglit that ((he p»c.so«t charter of justice, in ‘ 

" sespect 

• The terms of' the charter are sotoewhat more coroprehemtive than these words import. They 

include small debts, and “ all suits ai^ causes whatsoever,” against any of the inhabitants of the 
settiemenu and places subordinate, <* wherein the debt, duty, or matter in dispute'khull not exceed 
the value of 32 «»llar».” 

■■500- S3 -'viv’ 
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respect to tiie iftrW, was well adapted to localities if due regard were liad in practice 
to the cIhdsck, wliicli expressly sanction such a modiheation of English fow as may 
be required by tlie manners and customs oi our native subjects ; and that the chief 
alterutioii k qnircd was, the sabstitiition of the Malayan language for English in 
the* pleatling, the utter exclusion of advocates (at least from the cou|ds where Jay 
juf.'gc.s preside,) and a real dbservance of the very simple process alrimy enjoined 
liy the charter. In respect to the constitution of the court, he concurred in the 
opinion that there 'should Im; a court of appeal held by a judge entirely ind<i|^endent 
of the local government, which should be not only a court of apf>eal generally, but 
an original court in respect to all matt<?rs in which the East India Company have 
a direct interest. ^ Instead, however, of having recourse to the plan suggested 
which, in his opinion, was liable to much risk of failure, (alluding to the state of 
the C'alcutta bench two years before his IVfinutc was writleu,) he recommended 
tl)e^«p{K)intment of an English barrister, to be permanently fixed at Singapore, not 
to be knighted, or led to expect promotion toother benches. “ In this court,” he 
observed, “ the process would .still he carried on in English, an imperfection cer- 
tainly, hut hardly to be uvoidcxl ; while the other plan was liable to the same • 
ol>jecti(jn, woiiUl be more expensive, and much less efficient.” 

If). A modification of the Governor-generars scheme, as regards the ^oposed 
circuit, wa.sioflrerc'd by Sii' Denjamin Muikin after his removal to the Calcutta 
bench, nnd not long prior to his lamented decease. His proposal was to attach 
a Iburth judge to the Supreme Court at (!)alciitta, for the puiposc of performing 
tlie eireiiil to the Straits, and likewise of supplying vacancies in the Supreme 
Courts of Madifas and Ilombay, which he suggested sliould be reduced to a .single 
judge ut edtb of tbo.se presidencies. The eftl’Cl of this would be to save to the state 
the entire expense of one judge of a Supreme Court, and thereby to accomplish 
the desired saving at tlie lea.st possible detriment to the administration of justice 
in the* Strait.s. This plan, u.s regards the ('onstitution of the Supreme (ainrt, 
i.s similar to that propo.sed hy the Finance Coininittce which .sat at Calcutta 
in I iS 2 () and i 8 .} 0 . 


(iovi>riit>r-u».ii('- ;>o. upon Uio .scheme (iroposed by Sir Benjamin Malkin, the Governor-general 
om* obseived, that it had much to recommend it, ami was well aorlliy of the attention 

pliiii. of tlie home authorities; but that it went far beyond the purpose immediately in 
view, being a .sehcuu'. for all India, and involving an organic cbaiiiio, the time for 
the consideration of uliirb had not yet arrj^ed. Upon refleclum, it appeared t(^ 
him that the civil judicial busines.s of the Straits “ miglit be almost cutiiely pro- 
vided for by local tribunals, with a power of appeal on points of law to the courts 
of Calcutta. ” “ Tli<; same appeal, or a reference for contirmalioii, might exist in 

crimiiud cu.ses of magnitmle,’* On the whole, he was led “ to prefer, even to the 
annual circuit of a judge fiom Oideulia or .Madras, the he.st magistracy and the 
best courts, which, at a moderate expense, could locally udminisler justice, with 
rt'gniations for appeal or reference, as above descri!>ed.” His Lordship appears 
to have had in view an arrangement .sug’gestcd in Council by Mr. Henry Shakespear, 
]\ti. Si..'il.c.spc.ir - “ of allowing an appeal on tlic ri’cord to the ISuprcme Court at Calcutta from the 

local courts in all civil case." of niagniindc, similar to the appeal from tlic Supreme 
Court itself to tlie I'rivy Council, while a reference for confirmation of sentence, 
either to that conit or to the government, as in cases of courts-martiul, might be 
made in criminal ease.s in which the sentence exceeded 14 years' imprisonment; 
all other cases, beyond the competency of the magistrates to decide, to be disposed 
of by a iniarler .se.s.sions and a juiy.” 

■ •_>!. 'I’hcre is much in each of the above plans tliut is deserving of matiijfccnn- 

sioncfji views. I sideratioo, und something in all, w hich wo feel inciinod to recommend for adf^tion 
in any .scheme that may be finally resolved upon. Each has emanated from, or 
been modelled in unison with the opinions of persons of high authority ; it will, 
Iiowever, b<* scarcely noefs."urv foi us to enter very fully into our reasons for 
eoinc'iling in ."uch of the. views of these authorities as we have followed in our 
scheme ; and it may suffice, to state, generally, the points on which we do agree, 
and the principal grom1*ds*of our Jecommcndalions. 

Tliink piotfssional .:-2. \\'e cannot agree with tho.sc who would deprive these settlements, remote as 
jutige aidispon- other English settlements in India, of the constant presence of 

an Engli.sh professional judge ; and we fully concur in thestroftg reasons urged by 
Sir Benjamin Malkin, in the following |>arograplis of his letter ^ tite l6th of Sep- 
tember 1 S j7, for having one permanently resident there. 

(18.) 
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(iS.) *'* The peculiar importance of bavini^ a profetM^nal judge in the l^h*aita^^bulinhiug the 
ariaes, in my jmtj^ent, out of tl»e oommcrcki ciuiracter of the sottJeraents there, *1*^'^*^* 
and the resort thither of foreigners of all nations. An erroneous deciiian-on the * ** 
regularity or irregularity of the presentmenf of a bill of exchange, or the sufficiency Uonianiin Mal-^ 
of the noti<;e of its dishonour, would compel a merchant to make payments kin*, tijimion on 
at Singapore which he ought to be able to recover from lije next party to the bill point, 
in London, but yrould not, because there they would require real regularity. This 
is a case not unlikely to arise. A Company's servant, unconnected with mercantile 
business, would probably draw bis notions of it very much from the jiractice of the 
place where he lived. At Singapore this practice is very lux, so mttch .so, that an 
Itttempt was once made before me to establish a ‘cusipm’ of 'Sinlrnpore to transact 
ordinary mercantile business in an irregular manner; of course I did ttot recnguisc 
any such custom, or treat men who had received their mercantile education in 
Great Britain or India as entitled to relieve tbemsetve.H from the ordinary restraints 
of t^e regular conduct of business, by setting up any lax usage of ho recent, an 
introduction. Nor (though some of the passages referred to by the Governor. 

, general, in the 407th pantgraph, seem to show that judges gp)>otnted under ntore 
favourable circunhstances than they would be, oh the projected |dan, might he 
ready e|giough to dispense with the rules of law in any case where tlicy thought it 
inexpedient to apply them,) do I supjmse that any uon-protessional Judge would 
have allowed of such a custom claimed expressly as an exception from ilie ordinary 
rulc.s of law ; but he might very easily fancy that the practice of the place where 
he lived was tlie real ‘ usage and custom’ of merchants all over the world, jind 
the. eonsequcnce might be such a.s I have already adverted to. 

(tq.) “This is only an instance, and negotiable instrumenis are ijiore likely 
than anything else to furnish such instances, and occasion suclt ihcotivcniencc. 

But similar diflicuUies might arise on a variety of other nicrciuitih; conpnu-ls mid 
securities. The law of insurance, for example, is one of considenihlo intricacy ; 
and there are agents in the Straits for several insurance compunius,* and no iusu* 
ranec.s [irohuhly tire effected except by them. But, in these cases, the parties 
really interested will generally be resident at a distance, and will coiistrue their 
ct)Utracts, and estimate their liabilitio.s, accordin|5 to the ordinary and legal under- 
standing on such subjects. 

(-,’o.) “There remains another class of cases of less frequent occurrence, but in 
which the consccjurnces of an erroneous decision might, lie yet more important. 

' 1 rclct to thosi' in whicii internationatl rights might come in (juestioti or national 
interests might be involved. A case occurred just before 1 left the Straits, und wa.s 
adjudicated on by my successor, Sir Edward Gamhicr, in whicli the salvage of 
the cargo of an American ship, or rather a claim in the nature of salvage, was llu^ 
matter of dispute. The circumstances were very peculiar, and it is not ueccs.sary 
to cuicr into any detail of them ; hut it was a case full of diniculty, and one which, 
ill the event of any deci.sion decidedly Illegal, might, not iinproiiably, Imvo become 
the subject of controversy on the part, not of any private imlividuul only, but of 
the American government. The court in tlic Straits is now alioiit to receive 
Admiralty jurisdiction — a change most <lc.sirahle in itself, hut which is likely 
to lead to the more freijuent occurrence of (jucstions involving similar c<jtisideru- 
tion.s, and open to similar con, sequences.” 


23. Mr. W. U. Young, the. Commissioner lately employed by government to Mr. \V. H. 
make inquiries into the condition of these scUlemeri is, having betfh eKamiMv<i4>y "i»ini'>n on a. 
us on tiiis point {vide Appendix (C.), has also expressed hi.s opinion that, so 

loujyis Englisli law obtains, it would nut be advLsahlc to entrust the adaiinjstra- 
tion^f it to unprofessional judges, without some professional clicck, and has given 
u strong instance in supjKirt of Ins opinion. 

24. On the above grounds, we would advocate the continuance of a profcs.iional Lnw Cmmui nou 

judge as the principal iqembcr of the judicial establishment fo> llie settleim tiu in tuolcv- 

tiie Straits, as necessary for the satislactory administration of the law.s a}>[*licitble • 

to civil cases ; and we think it advisable, abfo, witli respect to the adiriiiiistration 
of the criminal law. * ♦ ’* 


25. We are averse, at settlements where capital cahc.s arc but too rife, to 
allowing so long un interval between sentence and execution as would most 
frequently be necessary under either of the plans for dispensiug wilh tlic residence 
of a professional judge, even in ^;ase.H where there was no room to doubt ttic cor- 
rectness of the judgment; and, with reij^cl both to capital und other ca»cs, we 
,,..,300. • ^4 lliitik 
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thinH^any circioDstaikes may occur to interrupt the regolnrity of the circuit from 
this presidency, and thereby to impede the administration of ^criminal justice 

2(>, Aldiougb^ for the above reasons, we advocate the 
continuance of a professional judge in the Stn^ we by no 
raians think it necessary, to maintain a court constituted like 
the Recorder’s Court under the present charter; and we 
doubt not that a suOiciently qualified judge may be obtained 
for a salary less than half of what it was tbouglit proper to 
assign to one holding, the rank of the recorder. 

27. We proceed to submit a plan for a system of judicature, to be substituted 
for that established by the charter, which we think is calculated to w'ork more 
efficiently for tlie ends of justice, while it will be greatly more economical, and in 
which we have endeavoured to uphold the important principle of judicial inde- 
pendence by placing at the head of the establishment a judge unconnected with 
the executive administration of government; although, from the necessity arising' 
from the [)ovcrty of the settlements, we are obliged to give subordinate judicial 
functions to the local executive officers. 

28. The employments of tribunals, superintended by non-professional judges in 
settlements where the English law is the lex loci, may appear inconsistent with 
the views we have expre.ssed ; but having provided a professional judge for the 
higher cla.ss of cases, involving [joints of international and commercial Jaw, we 
think the sufficiency and propriety of the other part of tlie proposed system may 
be rested oh •the observations of Sir Benjamin Malkin, who, in the 1 6th and 1 7th 
paragraphs of his letter of the 16th September 1837, states, that “in much the 
farge.sl pVoportiop of the cases arising in the Straits, it is not a question of the law 
of England, or any other law ; it is the law of all cnutitrics alike, that a man who 
receives goods ^^l^icll he has bought shall pay for their jirice, and that the seller, 
wlio has received the price, shall deliver the goods ; that a borrower shall repay 
the loan ; and that a jicrson who injures another’s property shall make good the 
damage, 'i’lie bulk of the bu.siness of the court in the Straits consists in enforcing 
thc^c rights; and this may be sufficiently done by any person of sound scn.se, and 
discriminating understanding.” He adds, tiiat “ tliough the habits of a particular 
professitm may give some degree of peculiar facility or unfitness (for bo^li are 
occasionally imputed) for judging of evidence, the mere local transactions of the 
Straits arc generally of the charocter above mentioned, and this, Just as much with 
rc.‘^|icct to iCuropcutis as to others.” 

2(). The land cases in F’enung, which Sir Benjamin Malkin notices as involving 
difficulties, have probably been in some measure simjilified by the provisions of 
Act XX. of 1837. 

30. The population of these settlements generally is of a very mixed character; 
coiisisliiig, for the most [lait, of Malays, Chinese, and natives of the Archipelago, 
whose liliyation will be commonly about matters to be governed by their own 
usages. This population, except at the chief town of each settlement, is thinly 
scattered <tver the face of the country, particularly in Province Wellesley,” sub- 
ordinate to JVnang, and in Nanning, under ’Malacca. The Statement (B.) 
appended to this Report, will show the nature and dLstribution of the people, as far 
as our information extends, and will, we hope, satisfy government, that, for such 
a population, very simple tribunals will suffice. 

31. Viewing Siugu pore as the settlement best adapted, from its commercial 
character, and large European population, for the Straits presidency, we propose 
to e.stahlish at it a court constituted, us nearly as circumstances will admit, upon the 
same [iluii as the siiburditu^c civil court which we have recommended to be esta- 
blished at this presidency, to be composed of a lawyer of the English, Irish, or 
Scotch bar, of not less than .five years' standing, the resident councillor, and his 
assistant ; and at Penang and Malacca respectively a similai' court, composed 
ordinarily of the rcMdcnt cuiihcillor and his assistant, aided by the professional 
judge (iuriug the jicriod.s of his visitation on his circuit. 

32. \Vc think that this circuit should be made three times in the year to each 
of the subordinait settlements, Penang and Malacca; but the presence of a steamer 
will admit of tliis being done without any loss of time to the public, and perhaps 

withoiK 
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without much additional charge to the State, as the vessel will Iw only performing Abolwiimj; ui,' 
the ordinary duly for which it is kept up. Ueconior'.s ( <v,,it 

in the Strait^ 

] Followinjr tlic plan laid clown for the subordinate civil courts at the pre^i- 

dencies, we iiitCMid that all cases obviously involving points of English or inter- l)i<<tribiitii>n of 
national law should be reserved for the professional judge, and the rest distributed husmosH 
l>et\\een tlie lay judges (the resident councillor and his assistant), excepting oases 
in ahich government is concerned, which we would advise to be reserved also for 
the [irofessioual judge, as well as all cases of 10,000 rupees and upwards, for rea- 
sons hereafter given in paragraph 43. 

34. At Singapore, where the professional judge will Uc stationed, except during At Siagapoie. 
t)ie [leriods of his vi«its to IVnang and Malacca, ue think that the distribution ol 
cases should ordinarily be performed by himself, the lay judge next to liiin being 
aullioriscd to perform it in his absence. 

33. At IVnang and Malacca, this duty must ordinarily be performed by tbo At IVnani; \uu\ 
superior lay judge, and it does not appear advisable to interrujH this course ol 
proceeding during the short visits of the jirofi'ssional judge. 

3(1. Wliilo at Singa[)ore, the jirofessional judge should rake up the civil suits Pioic.>sioi al 
reserved for him, as they are instituted, and j)rocced with the trial or.lheni in due (omt 

course . Those reserved for him at the other settleinenls he should take up, and 
dispose of, (luring his visits ; but the siipc nor loe.d judge should liavi' auibority 
to tak(‘ the evidc nee of wiltuvsses who arc about to h ave* tin jui isdietion iiUiT^ 
mediately, and generally to take all slips v\hich cannot be delayed without risk of 
injustic'e. 

37, For ‘^Province WVlleslcy,” on the mainland, separated as it is fiom the 1 tV.il < ..uk - ; ; 
setllemeut of I^uiang by an aim of the sea, it will Ik* lUTcs'-ary to uiak(**a , special vm<r Wi.!!- ' > 
provision, authorising the assistant in charge to n reive, and try og the spot, all 
such suits as arc usually referred to the assistant on the island, and !<; remit afl 
others to the supiTior lay judge, to be disposiKl of !•} him, 01 x'served for the 

prol'^sviomd judgi*.^ 

;;S. f'roin the decisions of the assistant a rv'gular appeal should lii* to \ \\c supe- Appi'ai.. 
ri(U’ l:v\ |iulg(* (;1 each settlement, to be detenniiual by Imnselt, 01 rt^served loi tin* 
prolessiiihal judge when the ap|)eal is made upon points ot l.iw . Fiom the d(‘c'i- 
ol’ tlio supe rior lay judge, in original u regular appeal should lu* lo ilie 

pn^tessional judge ; and trom the decisions ot the prolc’^sional jndgi^ in original 
eris( s, tlu're '-lionld li(' u u gular appeal to tiu' Colb‘ge of Justice at (’alculla, 

3(p Special apjx aU from the decisions of the [irofessional judge in easf s tiled Spicw. .i| i' . 
and (Ucided originally by tia* superior and subordinate lav judge-., arid irtmi the 
ileeisions ot tla^ sujierior lay judge, m ra>es tricKl and d(‘ei(ierj oiiginallv hv ilic snh 
4)i diiiale. should lie to the ccdlege of justice*, upon the gionnds s[»eci(i(*<i in ilu' dr.d t 
regaiding spt*cial apjieals, which we had the honour lo .‘‘uhmit umhr date the 4lh 
December 1S41. 

30. Upon the principle advocated in our repoit of that date, that all s|K’eia! 
appeals, lieing continecl lo the (|uestions therein described, sluxild l»c delr nninecl 
only by tlui higliest court, w<.* propose, as above, that there shall he a special 
appeal lo the ('ollege of Justice at Chdeutla tnun the dcM'isions oj the supf rior lay 
judges, as well as Irum the decisions of the [uotessional judge m afipcai cases : but, 
under the lule thuta[)pculs IVom the decisions of tlie subordinate lay judges wliicli 
turn upon points of law shall he reserved fur the proh '^sional judge, we appreliend 
that there will be few decisions pasi-cd by the superior lay judges in wliieii there 
will be admissible grounds fora s[»ccia! a|>pea!, and such <is tluaeare will he cases 
involving questions touching usage, and the practice ot the court-. 

41. In the dratl Act referred to we piovidcd that ^letilion*-' u\' appealt> 

sh(juld lie [iicferred directly to the College* of Justice: but, (omidirnig tlie local 
circumstances of these sclllemcnts, w c tliink that the p^^U.i^Ml ol ap|>eal might, at the 

(;pti(m 


“ We (valber from Captain Low » Di&gertation on the Soil and Ai;ririijture of*ihc iW/ish Stidc- 
nicnt of iVnang, including; “ Province We llesley,” p- that the irjhahiianf > of the laUer 

are ircqiiently deterred from seeking justice by the inconvenience and risk attenrling a re^Tt to the 
court on tliat island. 

300. 
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option of the appellant, be presented to the court whose decision is objected to, to 
be forwarded by tliat court to the College of Justice, and that if the special appeal 
be admitted, tbc respondent might be allowed alto to tleliver his answ'er thereto 
to tlie lower court. 

4 2. We think that the professional juilge should have power to call up to his 
court any eases, original or appealed, whie.b, from representations made to him, he 
considers to be proper .subjects for adjudication by himself, as involving questions 
of law. 

W^itb reference to the juri.sdiction of Her Majesty’s Privy Council, we 
would |)rovide that all cases where the sum litigated amounts to lo,ooo rupees and 
upwards, sliould he decided l)y the professional judge; that a regular appeal 
should lie from bis decision thereou to tbc College of .Justice, and from thence, in 
due course of law, to the Privy Council. 

44. With respect to criminal judicature, we propose that justice shall be 
administered according to the existing penal law, by three courts at each .settlement, 
of wiiieb two (one held by (be resident councillor, or superior lay judge of the 
setlleiiieni, and the olli<;r by tbc a.ssistant) .shall l)c open continually ; ami the 
highest, under the professional judge, shall be held at intervals. 

4.'j. VVe piopose that the jurisdiction of the highest court, under the prufc-ssional 
judge, shall tmbrace all cases in which the crime charged is punisbahle by death, 
or imprisoinnent for life or for 14 years, or by transport ation for any term ; that 
till' court under the superior lay judge .sli.-ill take cognizance of all cases below 
the jiinsdifM.’4n of the professional judge, in w liicli the crime or olfeace may be of 
a nature to warrant a sentence exceeding six months’ ordinary imprisonmcnl and 
a fine of.2oo rupees; and that the court of the assi.stant shall take cogni.sance 
of all Cases of Jess magnitude. W'^c propose tliat the assi.stant .shall also be the 
local magistrate ami superintendent of police, and llial in the capacity of magis- 
lral(‘ be shall make a preliminary investigation into ca.ses beyond his own juri.s- 
diction, ami shall commit oflender.s, or bold them to bail for trial before the 
superior lay judge, and the professional judge n^spcctively, accoriling to their 
juris<lietiou. 

.jti. We j)idpose that the profc‘s.sional judge, in all eases not capital, and the supe- 
rior luy judge in all ca.'-cs, shall proceed in the munucr laid down in .sections 2 to 4 
of the draft Act submitted to government with the report of the Law C'ummissioii, 
under date the ;}ist August i8;)8 ; to which wc hog leave to iTfer for the naisons 
upon which we recommend that th«*y shall he a.ssisted by as.sessors instead of by 
a jury, and lluit the intervention of a grand jury shall he di.sjiensed witij. In the 
Irial ol ea|)ital ca.ses we do not think it .'ulvisahlc at present to di.spen.se with a 
jury ; luit if there is a <liHiculry in obtaining the attendance of 1 2 sufficient jurors, 
we would sugge.sf that the iuiuil)er he reduced ; and we would not in.sist upon their 
verilicl being unanimous. 

^17. We bli ther propo.se, that if it shall appear to the superior lay judge, after 
he has cuinpleled a trial and found the jirisoncr guilty, ihut the sentence be is 
cnipowereil to pas.s i.s imidecpinte to the crime proved, or that a doubtful point of 
law is involved, it shall be competent to him to refer the case for the sentence of 
the prole.ssi()nal judge. 

48. We propose, that, according to the principle of the late Act, No. jVXXI. of 
iS.ji, theie shall he permitted one appeal from every sentence or order passed 
ill a criniinnl trial by the as.sistant, to the superior lay judge; to be decided by 
himself, or resorveil for the decision of the professional judge if it involve a 
doulttlul point of law. As wc intend that the trials before the .superior lay judge 
and the prol't.'ssional judge respectively, -sliull be eondiictcd with the aid of assessors, 
exeejit in capital cases, in' which the deci.sioii will rest with a jury, vve do not 
iliiiik it nece.ssary to allow an appeal except as proposed in the draft Act (31st 
August i8 ;S, section 2^ for’ the subordinate ciiminal court in Calcutta, when a 
conviction is eh.dleinii’d as wrong in point of law, or when it is contrary to the 
opinion of one or more of the assessors. In such eases, we think an appeal 
sliouiil be iK'imitud tioui the superior lay judge to the professional judge, and 
from tlie prolcs.sional judge to the (killege of Jii.stice in {lalcutta, and that the 
apfieal court ,<hould have authority to pass orders thereon, agreeably to the pro- 
visions of stctioii II of the said draft, affirming or annulling the decision, or 

granting 
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granting or refusing a new trial of the whole or any part of the case, or granting 
or refusing an order to the lower court to leconsider the finding and sentence. In 
capital cases, tried by u jury, we do not think it necessary to make any provision 
lor an appeal, olljorwiso than at the di-scrction of the judge, according to the pro- 
vi.sions of the existing charter : we would allow an uppcul upon the principles of 
those provisions to the College of Justice. 

49. Wc further propose, that the professional judge shall have power to call for 
Uie n cortl of any criminal trial in any subordinate court, and 1.') pass such orders 
upon it as may seem fit, and that the College of Justice shall have power likewise 
to call for the record of any trial hold by the professional judge, and to pass 
orders upon it, provided that in no case shall the sentence pusscal by tlw lower 
court be enhunced, or sentence passed on any person aeqnitted by the lu»ver 
court. 


No. 2. 

Abo)i»}iin)i t)i« 
IteCijrUor's Court 
ill the 


Special (lowcra of 
pi otcsaiviDiil jiiiigt* 
ami ol ilic College 
of .Justice. Sit 
Sect, (i of .\ct No. 
XXXI. of 1841. 


50. c beg to refer again to the report of the Law ('oimnission, under ilate the itea-sons loi nbo. 
31st August 1S3S, (paragraphs j8 to 23,) for the reasons which have induced us. IinIhu;.', <iuait«r 
in onr scheme for the administration of criminal jnstiee, to dispense with a trilmnal 
coostituti.’d on the plan of an English court of (piurfer stssions, and to vti.st the 
jurisdiction wltidi it has been propo'^ed to cuiniiiit to such a fribtmal, in single 
judgc-s in the manner here propo.'cd. 

31. The powers Mcussigti to the superior lay judge, it will be observed, exceed I’owiis ofihc 
what was intended to he given to the judge of 1t»e (.lalcutla subordinate criminal h>ci<l jvulgc*. 
court; but are rather less than are exercised by s<‘ssioii judges under this pivsi- 
deney. W'c think it nt:ce.ssury that the judge should have, the jurisdiction we 
recommend, because of the peiiodieal ad journnu nts of the court of thi<^irol’e.ssional 
judge, which would render it inconvenient to reserve for his cognizance any cases • 
but those which we have indicated. The power wc assign to tiie u.ssistimt, it will 
be observed, is the same as is specially o.xcrcised by assistants to the iiiagl.strates 
in this presidency, under Clause 3, Section 2, Regulation III. 1X21. 

,12. W\' consider that the general power of .supervision proposed to bo given to 
the pi ofessional judge, and tlie provisions for appeal wc have suggested, will be a 
sufllcient cheek upon the suboidinate jiidgi s, while the facilities wliieh our plan 
will ulford lor consultation and reference between the infeiior and superior func- 
tional ies, will tend greatly to prevent errors. 

.53. l lie civil procedure should generally be t hat of the ivroposed .siibordiiiat e Civil piocodim* 
courlatthisjni^ to onr report on which wx' liavt already iliawn uttentiuh ; 

amt tlio procedure whiclt w'a.s de.sciibcd by the lute Sir llenjamin Malkin, as 
adopted by liim under the charter e.'-tublishcd for Her Ma jesty ’s com Is in the 
Straits, as stated in paragraph (i of liis letler of the ifitli September 1X37, must 
have jiropared tlie suitors lor rules of pleading and evidence, having no other object 
than the discovciy of tiuth and the decision of every case cm il.s merits. 

“ With resjK'ct,” says Sir Benjamin Malkin, “ to the statements made a.s to 
the civil procedure of the court, 1 need only re hr to the 42.3d paragraph of the 
Governor-gcnfiars Minute, to show that the fault, if it exist, ari.se.s, nut from the 
provisions of the charter, but froth the manner in which the charter has been 
administered by the judges. How thi.s lias been done by c>il)ers than mvsell, 
whether they be lay or profcs.'^ioiial judges, 1 rannot say ; but my own reeollce- 
tion of the piacticc of the conit, in a very large proportion ol the cases brought 
before it, is very different from the accounts given of it. I reefer especially to 
those cases, a very large projiorlion of the whole, in which n(» profes.sioiial assist- 
ance was employed, but the complainant came imincdiafely tc» the court vvitti bis 
.statement of alleged grievances. In many of these case.s, where he liad no claim 
to ledrt.s.s, even on bis own .showing, this was explained to him at the in.staiit, uiid 
his claim was quieted without the actual institution of any .suit, or the incurring 
of any expense. In many others, where lie appeared 20 have u claim '>f .such a 
nature as to admit of an easy adjustment with the opposite party, tlie defeiidiuit 
was desired, without the issuing of any regular ppcjccsj^ or inslilulioa of any 
regular suit, to attend with the plaintilV on an early tfay, and the case was veiy 
frequently arranged without difiicuity or expemse, on heaiiiig the stutcMiients uiid 
admissions of each party. It was only where it was dear, in the first in<‘t;titr-c. 
that there must be a di.spuled question, to be settled by evidence, or where tbc.se 
attempts at a preliminary and amicable adjustment faile'!, or where the nature ot 
the arrangement was such that it required some act of the com I to authenticat*. 

300. T 2 and 
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and secure it, that any formal proceedings were adopted in these cases ; and 
even then they were of the simplest description ; the parties going to tlie regis- 
trar's office, and having their own statement of facts on each side taken down, 
with the rejection uf all the immaterial circumstances with which the party's own 
petition never failed to abound, and receiving information what were tl>e points 
really as.sertcd and denied, and the matters which it was necessary to support by 
evidence.” 

54. With regard to criminal procedure, we have no further suggestions to ofi'er. 
The mode of trial now followed in the recorder’s court, and generally in the Eng- 
lish crirninul courts, ought to be the model of the new court. 

,5.5. When treating of juries and assessors, in a former paragraph, we did not 
notice tiic question of coroner’s juries. Without proposing any departure from 
the existing practice, or any change in tlie functions of that officer himself, we are 
inclined to recommend that the iiumher of members required to form a coroner’s 
jury should be everywhere reduced ; and in Province Wellesley, in particular, we 
conceive that this alteiution is essentially requisite. 

5(). We deem it very advisable that not only the professional judge, but the 
(’ollege of Justice, should have the means of scrutinizing and commenting upon the 
nature and (piantity of civil and judicial business done by the local courts, inde- 
pendently of the op|)orturiities afforded by appeals regularly preferred ; and for 
this purpose each of the above-named tribunals should be furnished with periodical 
statements, similar to those submitted to the Sudder Ucwaniiy Adawlut, and 
Sudder Nizamut Adawlut of Hengal. These statements should be laid before the 
professional 'yjdge, monthly by the local judge of Singapore, and by the judges of 
the other two settlements on his arrival on circuit, and should be transmitted by 
the |)roreSsional judge, with any remarks elicited by his inspection of these docu- 
ments,' to the College of Justice every quarter, with a quarterly statement of the 
civil and criminal business, transacted by himself at each settlement on circuit, as 
well as in his own court at Singapore. 

,')7. 'J'he list of establishments we iiavc prepared has been calculated as equal to f 
the civil and criminal business of the courts at each .settlement; but is not meant ! 
to interfere with, or cover the establishment now kept up at each, for police pur- ^ 
poses, for which, from all the information before us, it docs not appear to be mure 
than sufficient. 

.5S. We proceed to show that the above scheme, in a finanoial 
(juitc compatible with a very considerable annual reduction in the present charge. 
Statement “ A.” shows the establishment and charges which, it appears to us, 
might suffice upon our [dan, compared with the present establishment and charges, 
and with the scheme proposed by the (Jovernor-general. 

59. It will be observed that we contemplate an annual charge to the amount of 
i,o(l,(’)40 ru[)ccs, which is less than the present cost by 95,294 rupees. The 
estimated charge by our plan is more than that which the scheme of the 
Governor-general included : hut iti the calculation of the expense of that scheme 
some heads of charge have been altogether omitted, be.sides a few' subordinate 
items, which must have been provided for, such as the pay of clerks, &c., at the 
settlements of Penang and Malacca, and the salaries of the deputy sheriff' and 
coroner. Allow ing for these items, ihc expense would exceed the charge stated 
in our estimate. 


Proposed by Law ('ommissiuii 
(lovenior-general’s Sketch - 
Add for Penang - - - 

Malacca -» 

13,620 

1 1,220 

88,200 

1,06,640 

Deduct allowed for in Gross 

24,840 

; 3-940 

20,900 

1,09,100 

Excess of charge over that of the Law Commission 

1 

2,460 


60. Do 
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6o. Of course the great reduction arises from the abolition of the recorder's 
court, and its costly estabiishineut. We propose tiiat the barrister to be 8ubsti> 
tuted* for the recorder, shall receive a salary of 17,500 rupees, or 1,750/. per 
annum, being the same, within 50 rupees, that was allotted to the late registrar of 
the court. 


No. 2. 
Abolifthiiig tbe 
Hi»cord<er*s Court 
in the Suait<. 


t) I . When we look at the salaries allowed to 
professional judges in other dependencies oi 
the e.Tipire, «e are .satisfied that the allowance 
we propose will be sufficient to procure the ser- 
vices of one duly qualified for the judicial office 
in the Straits settlements. The sum of 1,500/. 
has been suggested as sufficient ; but consider- 
ing the ])Osition of the profe.ssioual judge re- 
latively to the executive officers who are to 
take a part in the Judicial business, we do not 
think it could properly be made lower than we 
propose. 

(12. \Ve propose an extra allowance of 2,500 
rupees, or 250/. a year, to cover the expenses 
to which the .professional jiulgc will he liable 
on his circuits. Assuming that his passage will 
be provided for in the steamer kept up for the 
service of the Straits, as stated in the note 
to paragraph 4,5;] of the Governor-gencrars 
Minute, and that he will have accommodation 


New South Walt'S: 

Chief Justice c,(XK) 

Puisne Judges 

V’un Diemen's Lnnd ; 

('hief Justice - - • 

Puisne Judges • . - 

C'ape of Good Hope: 

Chief Justice , - . ji^ooo 

Puisne - - . . 

Sierra I .cone : 

Heeordcr i ,500 

In Ceylon a barrister has lately been 
np}>ointcd to the ofhee of district judge, 
upon a salary of i,ouo/., and it appears 
that an address to Her Majesty has been 
sent from the colony, praying for the 
appointment of professional judges 10 
the other di.stricts ; it being assumed 
that competeiU professional persons 
could readily be priK'ured to lilt the 
offiee, at suluries varying from tioo 1 . to 
1 ,200 /. a year. ’ 


in public buildings while residing at each of the subordinate sclllcineiitS;^. wo sup- 
po.se that he will he able to perform his functions at tiio.se scttleineiits without 
other aid than can be afforded by the establishineuts attached to thtf l<;cal courts ; 
and that it will not lie necessary, therefore, to make any allowance for bulla to 
clerks, &c. attending him on circuit ; but we liave allowed for a third clerk at 
Singapore, to transact the business of the professional judge, when at the head 
establishment. 


Salary allotted lo 
profewioiml judge. 


03. Wc have not, under the head of Penang, allotted an extra estahlishmcnt ni at 

for the court of tlie assistant at “ Proviuce Wellesley,’’ because that now kcjit up 
for the court of requests and police will suffice; and for that reason ue have not 
proposed any reduction of that cstahlishment. 

r»4. Por the same reason we have not interfered with the alluwanecs lo the Dqmiy •l.. ni. ' .mJ 
deputy shcrifis and coroners, as the duties of those oiliccrs mn.st be perfoimed us 
usual ; and we have allotted a small salary for the deputy rlieriff at jMalacca, on 
that account. 


115. We have charged to the judicial estublisluneni a moiety of tbe salaries of Siilfuu s i.i . l\i{ 
the resident councillor.i, at tbe rates to w bieh the (loveruor-geueriil proposed to 
reduce them, as intimated iii Ids Mmute, hut have not charged any portion of the 
salary of the Governor, because it does not enter into onr scheme lo employ that 
officer in any judicial function. 

Cf>. The following is a Summary of the results 
The existing Establishment and Charges are 
Those proposed by tbe l.aw Commission 

Actual Keduction 


2 ,oi,(j34 

i,o<),r)4o 




Proposed by I.aw Cotninission 1,0(1,040 

Average receipts from fees, as per Goveiuor-general's Minute 44,427 

Net charge of New Judicial Establishment Rojiees 62,21 


67. We do not, however, pretend to offer the statement as* more tlian an 
approximation to a complete scale. Wc think it probable the Straits authorities 
may show grounds for requiring a larger sum for establishments than we li:)v< 
300. gi\cu. 
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j>iveii. Evfi! assumiu;;' for this branch, rupees 45,000, ubidi is more lima we 
ullow, tbouoh le.>s liiati the existing charge, v\e should still have shown a positive 
clear i( duciion of rupees 94,000 per annum. Mr. Murchison allows that raduC' 
lion is piacticable to a considerable extent. 

fiS. f)ur several propositions may be thus briefly summed up: — 

I’nst. 'J’o surreiider the charter of the jecorder’s court to tlje Crown ; to abolish 
that court, both as a court of civil justice and of oyer and terminer, together with 
llic coiiits ot f|uai ter and pettv scs.'-ioii.s, aiul tbe institution of the grand jury. 

Secondly. 'J'o huhstitute for it a system of courts, to be superintended by a profes- 
sional judge of not Ic.ss than five years’ standing at the Rar, aided by the resident 
and asshstant resident at each island. 

Thirdly. Tlic courts held hy them to be modelled according to the drafts for 
bubordinalc civil and ciiiniiial courts already submitted to government by the Law 
C'oininissionors in tla ir report-, and subject to such alteration as the local position 
of those scUJemcnl.s calls for. 

Eoiiitlily. J o leave tlir Ihiglisli latv as the lea' loci of the Straits, as modified hy 
the late eridctiiienl.s of the Indian legislature for them, and further modified accoref- 
iiig to the prinriple.s slaieil by the Indian Law Commissioners in their Report upon 
the /cj; /</<7 of Jhitish India. 

f ifthly. To leinmlel the* judicial establishment for these settlements according to 
the ;.cliecluh;^annt xt,d to this report. 

<>(). ivy proceed to notice the minor alterations that have been suggested for 
improving itic adniinisliatioii of jU''tice in the Straits. 

First. 'Fo appoint a court of petty sessions to relieve the rjiiarler sessions by 
trying minor felonie.s, iiiisdcineaiior.s, and other ofl’encc.s specified, composing a 
great jiart of ilie duty now devolving on the latter court. 

Secondly. To aholi.sh the grand Jury, and recast the petty jury list. 

'ridrdly. To nuike the Malayan language the language of the courts, with 
exception of tlic l)nnistci’s court, whicii Mr. Murchison agreed might carry on 
its |iroccedings in English. 

Foiirllily. To consider each seltlemont us a separate county for all the pur- 
jioses of prnce.ss of the local courts, and tlierefore to have a separate sheritt’ coro- 
ner, and regi.strar for « ai h, and to make the proee.ss serve lor each witliout the 
iiecis.siiy (4 lauing it retiiinahh; for all three, (lld.s particularly lor scipiestratioiis) 
and to allow certain “ process which is now required to be under seal, and to be 
execuKal by (he shorifli to be exempt froifi such formalitie.s.” 

Fifthly. I’o render permanent and irrevoeahle the arrangement betw'een the 
llorioiiruhle C'onipany’.s government and the officers of court, for payment of 
fixed salaries in lieu of the fees, which are carried to account of government. 

Sixthly. 'I'o render officers and soldiers amenable to the local courts for actions 
of ilcbt, and personal actions under rupees 400. 

Sevcntldy. To make a paujicr establish incut. 

Eighthly, 'fo erect a bankrupt court. 

Ninthly. To obtain Admiralty jurisdiction. 

'ronthly. 'fo render tlie ^estimony of convicts available. 

70. Of the above ten propo.sitions the two fir.st were entirely approved by the 
late .Sir Henjamin Malkin,. w*lio w'as indeed the first to suggest a change on both 
points, uud had intended to propose some modification of the court of quarter 
.sessions iisi'lr, hut w'ilhdrew this in favour of the pro[K).sal of the Governor-general 
for erecting a vew court of pettey sessions Tiic difficulty of adequately scrutiniz- 
ing the de cisions of the quarter sessions appears to lie in its being a peculiar 
sitting of the court of judicature itself. 


71. We 
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71. We think that wbt?n efficient local <tribunals hare been established for the 
prompt disposal of all cases as they arise within the resfrectivc jurisdictions, no 
necessity will exist for maintaining the cumbrous machinery of the quarter sessions ; 
and we have recommended a discontinuance of the court of quarter sessions, and 
of the grand jury, for we aie satisfied that wi;h a professional judge to try the 
higher cases, assisted by a petit jury and assessors, and an efticient magistracy for 
disposal of minor cases as fast as they occur, there is no occasion lor maintaining 
or re-oraanizing such establishments. 

72. The opiiiion of the Law Commissioners on the graml-juiy question has been 

already recorded in their report of the Jist August and vve will only h<*re 

add, that we think the measure advisable, not only for the Straits, but for all the 
presidencies of India. 

73. Wc may liere properly advert to the proposition lor investing the present 

court of (juarter sessions in the Straits with increased power to try, without a juj-y, 
all minor felonies ; that is, simple hucenies unattended with aggravating ciremn- 
stances, made, by the governor, Mr. Uonhani, in July which was ref'-ned 

to the Law Commission. 

74. W’e agree with Mr. llonham that the delay eonsc<|uent on the present sys- 

tem must be fatal to the ends of justice iu settlements wlierc the population is of 
an itinerant unsettled character, particularly'^ that poilion connected with .shi()]fmg, 
as parties, being seafaring persons or sojourners, preft'r forfeiling their rceogni- 
Kanres to waiting tor ^hc .'sessions; and jiut up with being robbed and plundc.neci 
in preference to the risk of being bound over to prosecute. • 

75. Hut we tliink that the whole of the «lirticulties iiIhivi; cnnnuiriited would he 

met ami otiviatcd by our plan for establishing a snhonlinate crimyiftil court at 
each ot tlu'sc settlements ; and for this rnrtlu;r reason we would urge its being 
carried into effect, instead of investing with increased powers the cotiryof petty 
sessions. * • 

7(1. On tlic third point, the introduction of the Malayan language, it was sug- 
gested ity Mr. Mnrcliison, that it slioiild be substituted lor Ltiglisli in ph'adings. 
it would .'eein, iiowevcr, that he meant this only lor com l'» Iu Id liy lay judges ; for, 
in reference to the court w liieh he proposed to he held l>y a ban ister, tic supposed 
that “ the process in it would still be carried on in I'.iiglish.” 

1’he ( iovernor- general “objected strongly to a court ('otuliuting its liusincss m 
a language unknown to the people concerned in it, who can tlieri fore follow no 
part ot the process, no part ot the argumenta on either side, aiitl no part of the 
jiulginent,’ and was of opinion “that tlu- business of the courts must be con- 
ducted in the Malayan language, that being the one most generally understood in 
tho.se |tlacc.s he admitted, however, that wluitcvcr language might he employed 
commonly, interpretation must often lie nece.ssary. Sir Jicnjaniin Malkin thought 
that by iiilroduciug the Malayan language into the proceedings of the court, the, 
necessity of interpretation would not be nearly so completely done away, and the 
proceedings adopted would not be made so generally intelligihic as the (iovernor- 
general imagined. He observed that, at Singapore especially, a laige portion of 
the Chinese inhabitants do not understand Malay at all •, and that the (Umleahs, a 
targe and very litigious portion of the people, speak little except their own lan- 
guage ; and although it is true that most foreign residents liod it nece-sary to 
acquire the Malay language more or less, tiie acipiiremeiUs of u vmy large por- 
tion of them are very small, not enough to enable them to give evidence c>r under- 
stand proceedings iu that language, except very iinperfceily, and yet perhaps in 
many instances sufficient to enable them to do in some degree, and tines to allow 
the prjcet'ding.s to be conducted in a language ill understood, and inaccuiably 
spoken. 

Sir Benjamin Malkin further questioned whether judge-, not profc'-sionat, could 
l*e found liaving that full and intimate knowledge ot the Alalfiy hiiignage which a 
judge ought to have of the language in which he is to #reci.ive evidence, to deliver 
bi.s judgments, and record his proceedings. 

We have been inlormed that all public proceeilings* w,hiW< ver, revenue, judicial, 
and police, are recorded in P^nglish ; and we should feel great leluctaiice in recom- 
mending any change in this system. TliLs is not like the question whetlier J.iiiio, 
which in the reign ot George II. was not the vernaeulur laiignagt; of any iiati<m, 
should continue to be the language ot the L!igli.':b courts of Justiee ; nor i.s ii like 
the question whether Persian, wliich is not the vcrnacnldr language eillier of tijc 
governors or the governed, should continue to be tlie language of the llu-t Ionia 
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Company’s courts ; nertber is it exactly the same as the question whether the 
English or the language of the country should be that of those courts. This last 
seems to us a question not free from difficulty, and we are not now called upon to 
express an ofiinion upon it. One point, important to the consideration of that 
question, seems to lie clear, viz. that the languages now spoken by the people of India 
will continue to be spoken by them, if not for ever, for a period too long tor us to 
contemplate its end. But we conceive that the case is very different with such 
settlements as Ceylon and the Straits. In those settlements the proportion of 
English and foreigners to the natives is comparatively very great, and the territory 
is very small; it i? therefore probable that 4 he progress of the English language 
will be much more rapid than in India. 

Wc look upon this change as so desirable for all parties, that we think some tem- 
porary inconvenience in 'the administration of justice might jiroperly* be submitted 
to for the purpose of accelerating it ; but we believe that the inconvenience which 
this use of English may now occasion must be less than would be occasioned liy 
the introduction of the Malay, cither wholly or partially as a substitute. 

have been speaking only .of the language of record. The parties, we think, 
should be entitled, at their option, oitlier to an office copy or an office translation 
of tlie record. Wilnc'-se.s must of course be admitted to testify in their own lan- 
guage, whatever it may be. I’ai ties, when tliey address the court (a proceeding 
wbicli nn<ler our .system '♦lU he frequently oeouning'), must be admitted to do so 
in their own langnage in all courts. Witli regard to persons claiming to he beard 
in (be character of legal advisers to others, we think tfiat in the court of the pro- 
fessional judge it may properly be required of them that they should know atid 
use the English language, being that of the judge and of the law he administers, 
while id the other courts wc would, for the present at least, allow them to addros 
the couEt in English or Malay. At a i’liture period wc siiould liope that the 
facilitl'es Ibr the Jicqiu'-ilion of English will be much “increased, and when tliat ir« 
the case, w<! think that a knowledge of it may be made a necessary condition of 
admittance as a practitioner in any court. 

The fourth point re(|uirc8 little remark from us, if, as wc hope, we have satisfied 
government of llio suitableness of ouv system of courts to these settlements, wherein 
each court bus an appropriate establishment allotted to it. 

'I'hc fifth is one on which government alone are competent to form an opinion. 

'I'lie sixth, we think, may be at once provi<led for by -a short law enacting the 
proper remcily for a manifest Omission in the existing law. 

On the seventh point, that of a pauper estaWishment, vve have not sufficient in- 
formation in the papers Ixdbrc ns to admit of onr forming an opinion. The 
necessily for one seems to be admitted ; hut from the cursory notico. of it in Sir 
Uenjuiuin Malkin’s third letter, wc suppose that the practicability of creating one 
is doubtful, lie alludes to it as “forming j)art of iht macliincry of a King's Court 
in India," saying that “ there may he difficulties attending it, especially at .Sisiga- 
j)ore and Malacca.” ^Vo therclorc recommend that this subject he left open tor 
further inquiry. 

82. iMghth. — On this point, the enactment of a bankrupt law, we trust to be 
able to snimiit a report treating of that question, not only for the Straits settle- 
ments, hut for all India, which wc have in hand, and iit which we have made some 
progress. 

8;}. The ninth and tenth have been already, to a certain extenq carried into 
effect by the transnnssiun from England of the letters j)atcnt for erecting a Court of 
Admiralty in the Straits, and by Act XIX. of 1837. But |>rovision is .still required 
to he made for giving Vice-admiralty jurisdiction to the court in that quarter as 
well us in India, and wc; beg on this point to refer to our remarks on this question 
at pages 300 and 303 of our Slavery Report, in explaining the inconveniences re- 
sulting from the want of a competent tribunal of this kind when seizures are made 
ol vessels containing slaves* c beg to suggest that the recommendation for re- 
medying this defect given in our Slavery Report, pages 368 and 369, should be 
adopted without delay . , ^ • 

Wc submit this our report for the consideration of your Lordship in Council. 

Amos. D. Eliott. 

. C. H. Cameron. H. Bqrradailc. 

Indian Law Commission, F. Millett. 

the 8tlj February 1842. 
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The stotenieiit of the popiilaliou of Penang and Province Wellesley is talup 
from Captain James Low’s “ Hissertalion on the Soil and Agriculture of ine 
British Settlement of Penang,” pp. 125-6. Besides tlie - - - - - ^8,244 

Population of Penang, there were also ou the island in 1835 native military 
and followers, averaged at ~ . yoo 

Convicts - i>863 


Making in all 




The population of Malacca and Naning is. taken fioin ilie same work, page 219. The 
population is not classified ; but tliat of Ifaniug is stated to be almost all Malays. ^ " 

The population of Singapore is taken from Appendix, No, 13, to governor 'general’s 
Minute, and is exclusive of military and convicts. 


(C.) i. , 

" ' . -'f , 

Evidence of Mr. Wm, Young^ ** CdBmissioner lo inouTC into the CondUiou of the , 

Selileinents in Uie Straits.^' \ 

1 AM aware that the question of abolishing the Court of\Tudicature iu the Strdj|fl^ has 
been under disensston. My opinion is, that so long qjif the law of England obtains in 
settlements it would not be advisable to entrust the administration of it to unjprofe^otol 
judges, without some professional olllfck. ' , 

The Coiiil of Juaicature is riot only a court of first instance, but is also a 

■ . !•> • • A* ’ •..r '• .1.-,. J 


cisiug a superintending juriadiction over the justices of the peace and the covii’tn reiijuM 
and I think it very necessflry that ^me such jurisdiction ^ould exist 
the inconvenience which suwrs'must siriTer Burn the delay in coiTe<!t|i| .tm 
those subordinate functionSifes.' ' ' ■ ' 

< " A circuit made by a jiSdgc of the Su^eipo Court from CalcuUtt wdut^t 
' pertbim tliese fund ions, uiiless it tcob place several times in the coprse.pftKe’t^eoit^'Vr^wW 
■ say, iWless than three times. 

! “I r^tll.^ve, as on illustration of the tieceinl(y;,of n 
' occurifl'^lulel was ''in the Straits. . ' ' / J’"' 


iSHUiAiS JLAW JitiO, 1 5 1 

'" V ' ' ' ' " ■ ^ No. 9, 

Londop^^bfougbi 90 jetton agiim»t 4 lie captam to recover tfie good 8 » he hatifig refused AbolWiiagihe 
to deliver them, on tlie ground that ijie f^eifthi had not lu fen b^n paid. After tlie Recstirdcr*t Court 
n^erits of the Ctt«^e had been investij^tcd, tbe.dnendant objected! that tlie plaintifl' Imd no fe the Siraite. 
^fticient intere^it in tlte goods tj maintain the action. Ko recorder waa preaent, and the • r— 
7 ^unprofe 88 ioiial judge decided that the objecthm was faUit, though the merits of the case 
were clearly witli the |diuntiff. It is generally understoiKl that this dfscision is wrong in 
point of law.- 

“ I think that, ac^iittiag the expediency of having a professional judge on the spot, for 
the decision of such cases as I have s{H*citied. it is nevertheless true that such a court ought 
not to bo paid entirely out of the revenues of India. But some part of the expenses of such 
u court may reasonably Ikj paid out of those revenues in respect of the be.uent which India 
derives froiar the «t‘ltfements in the Straits in a commercial way, and us receptacles for 
convicts. 

see no imxle in which the revenue of the Stmits cun be incnniscd, except by custouii^;. 

** I do not hear that the decision of the Recorders Court, by which it was held that the 
Dutch Roman law was abolished in M^ccti, had created any di^^s^atisAu'tiou among the 
Dutch inhabitants. r 

All conveyances of real property bt'tween * Englishmen uiti according to the English 
forms ; but the court would receive evidence of the native customs in u conveyance between 
natives. 

“ 1 wish to observe, that not only the European inhabiluiils, but also the natives, are 
very much attached to the present administration of justice, and that they would not like 
any such change as would leave the settlements without a professional judge. 

Supposing that the Recorder's Court is not abolished, the firincipal reform wliidi 
appears to me to be necessary i^, the simplification of the. pleadings and procedure. Sir 
Benjamin Malkin <hd u great deal towards the accoinjilishineiit of this end. But now the. 
business of preparing the pleadings has fallen into the hands of law agent#, and they lufvo 
bec<.)iue long and technical. The proper reinudv for thi.s, I concc'ive to be,vthat the parlies 
should be obliged to state their case tiim voce, ui court, t‘.vcept in cases of sickness or other 
reasonable excuse. 

“ 1 do not think there would be any difficulty in finding |KTsons comjXitcnt, from their * 
general reKpectability. to sit as jurors or assessors in the courts ; but, inasmuch as^it jwould 
be very ditlicult to find pf»rsons wlndly disinterested, I tliink it would not bv Hale to make 
their verdict binding on the court. I do not think the people would at all complain of this 
burden if the nuinher of jurors or as.^essors were limit(*<i to two or three. 

** I was .sent by tlie goveruincnt of Bengal us a couiruisHioiicr to iiic|uirc into the condi- 
tion of the sctlh nieuts in the Straits. 

** I was about 1 « months in the diflhront settlement#.’* 


(D.) 


Referred to in Para. 50 of the Law Commissioners* Report, dated fHb February 1842. 
(No. 150.) 

TO the Hrmoiirable the Ihesichjiit of the Council of India in Council. 


^•9 

Wk have the honour to report on the subject referred to us in Mr. Secretary Macnaghten’# 
letter, dated the 30tb of May It^ao, No. 140. This letter enclosed copies of two iMtlilioii# 
to the governmiMU of India on the j)art of certain inhubitaiilH of Calcutta, and of tW reply 
then‘to. The petitioners (amongst otlu;V matters) prayed revival of the court of r|uurtcr 
sessions in Calcutta, and we weic directed to give the alteiitfon due to the petition, and in 
particular ** to make such suggi^stions lor improve.iueiits ip the iiiagistracy and in the local 
administration of justice in petty casc.s in Calcutta as might appear to us advisable.*’ 


2. We beg leave to refer your Honor in Council to the correspon- Mr. Mornai^hinj'ii hurr, ifuit oi 

dence aiid papers noted in the inargm. In our secretary s letter of the ,hL- ( hirf MaKimniS of 

linh of January 183H, we pro|K).se(l, in the Act we were pri'piuing, to oi errtum inuniciptiMawn. 
render punishable by a niagbtmtc the cheating in (‘ale utta by false Oor svcrei^yy'^^r^piy on 
weights and measures, and to this proposition the government assented 

by the Resolutions of the. 7 th February. Moreover, by the Hamc llesolu- dtucii 71*1 tvbnwr^ 1830 , wiiii Orders mid 

tions, we leam the opinion of Goveniment, that, supposing any jK^wer luuontiof Govcnmicut. 

now exists by law to remove dangerous buildings, and to punish owners of jniblic nccetk 

Baries who neglect to keep them 111 proper condition, and fefr furious driving,** provision# 

sliould be made for the exercise of sucji power by the magistrates. 

3 . As we have now framed the propc.»sed Act, we think tliesc j rovisions could banJty be 
iotfoduced into it conBistcDtly with a due regard to arrangement. We therefore propose to 
report separately ujion those subject#, if your Honor in Council wish that we sooukl now 
give OUT attention to them, 

4. Before we enter unmi the subject of this re[K)rt, it is propair that wc ihould state the 
cause# of the delay wbich lias occurred in presenting it. 

5. In the division of labour which we have generally found it convenient to make in the 
CoDimiwion, the consideration of this subject devolved upon Mr. Canieroa. A repot! was 

300. X *«aily 
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Abolishing ihc* nearly ready when he herjune incapable of buftiness from illness^ and he was wkimatelv 
Recorder b < 'oiiit <d)lijrc*d to fi»ake a voyai^e to the Cape of Orwjd Hop*, after which the attention of theCorn- 
|*‘ Sirnns. ju]‘-h»on \v:/s wholly c>rciipi(*d with the preparation of ilie p*jial code. Mr.Cameron did not 
n inrn till the betrinnmn; of thia year, and it was not until the arrival of Mr. Amos, on the 
IHth of March, that he w^as able to rcKiime the subject. 

0. In the rneaiilinie all the. other original members of the Commission had ceased to 
Iwdoiig to it, and tfie present members were of course under the necessity of making them-- 
s/ IvcN masters of the subject, and in consequence of their suggestions several changes have 
l>r‘(jn rccoin mended, 

7 . f>ri the 4 th May 103 B the intended recommendations, with the reasons for them, were 
Mjbiiiitfed to tljc judges of the Supreme Court, and Sir E. Ryan’s answer was received on 
the 23 d of August Sir J, P. (jrant’s answer has not yet been received ; he has pro- 

ini.sed to favour the ConimiHsioners vvitli some criticisms on the recommendations which we 
are about to notice. It seems, however, very uncertain when his judicial occupations, 
which we believe to bavci been labdy peculiarly onerous, will permit liiiuto fulfil his promise, 
and though wi; are Heiihible ln»w iiiiich benefit we are likely to denvt; fiom a knowledge of 
his opinions, and of the grounds of them, yet we have thoiiglit it better, for two reasons, to 
forego tliat advantage for the present, rather tlian delay any longer the transmission of this 
lepdil to ( i()vei Iimeiit. 

It. 'rheM‘ rcusniis aie, firsl, hccau'^i^ we learn, from personal communication with Sir £• 
Rvan, that sih<<- the illegality in the prticeedings of the magistrates has been brought 
<*tliciallv to Ins notice, he has thought it right to direct that no person committed for 
ciiinc/i whicli can only he lawfully tried by tlie Supreme Court, should be tried summarily 
by a iiifigistrate, a practice to which the great mcouvenieiice of the legal course seems to 
liuve given rise. 

Sectiiidly, because we are informed by mir prtsiderit that the attention of government has 
b(V‘n for some time directed towards the important object of rendering the criminal courts of 
tlie mofussil more fit than they are nowsuppos(*d to he for the trial of Kiiropeaii delinquents ; 
and we are dindedly of ojHinoii that, assuming th<‘ institution of assessors (wliu-h we are now 
reeimnnendin^) to he good and |)raetieal>le, the. necessity for tneh an institution is much 
great**! jp the luofnssil courts than in one winch is to sit in the inirlst of the metropolis. We 
will not fail, as soon as we are favoured wafh Sir J. (i rant's observations, to forward them to 
govenmntut. • 

B. We now proe<‘<‘d to make a few remarks upon the papers which will be found in the 
Appendix,'* 

10. The draft Act, and the reasons for it, were sent at an early j>criod for the consideni- 
tion of the magistrates of Calcutta. 

11. Mr. iVl*l'arlan is the only one who has combated these reasons; ami as in his piper 
on the subjei t In* has anima<lv4*rled upon the President'.^ re])i»rt on the judicial establish- 
rneiii of Oylon, the i^resulent has drawn up a reply in liis own name ; hut the other Coin- 
inishioners ilesire to express their assent to this reply, so far as it relat<*s tn the general 
(pieslions. 

12. Mr. (Jordon approves of the jiluii of assessors, wliieh, as will be seen, is tlie principal 
novelty of our recommendutions. The other magistrates have stat(*d objections, wliieh, for 
the most part, have l)een removiMl by idteration iii the draft ; they tliink, however, that the 
systcuii of assessors will be ve ry unpopular. 

13 . Sir E. Ryan has been good enough to give much atte»nti(»n to the subject, and has 
liivoured us with three siigg<‘slions. 

Isi. Sir E. Rvan thinks, if the court of quarter sessions is not to be revived for the piir- 
pos(‘ of trying ciHeiices, it would be lH*tter at once to abolish it. We see no objection to 
this measure ; but as it is not uecessarv to the purposes of our pr<)po*<e(l Act, niid as it 
involv(‘s <*oiisideiations not connec ted with the administration of criminal justice, w'o have 
not introduec'd it into our draft, and we think it would more properly form the subject of a 
separuie Act. 

2d, We luul framed the Act so as to authorize the appointment of any magistrate of 
Calcutta to hold the subordinate e rim mal court. Sir li. Ryan recommends that it would be 
the exclusive duty td’ one judge. We think this a decided improvement; and the draft, as 
It now stands, merely aiitlmraos one judge to be appointed by the governor of Bengal to 
hold this court. , 

3 d. Sir E. Ryan thinks that the writ of certiorari, by which proceedings could, as 
a mutter of comsc*, be removable from the subordinate criminal court into the Supreme 
Court, should not be taken away. Wc had ourselves intended to call the attention of 
government to a doubt weenteitaiii as to the competency of the legislature of India tointer-^ 
fere with this high prerogative writ ; but however that may be, w^e are satisfied, for tlie 

' reason 


• I, Miiuilr of Mr* * 

2. Letter of vSir E. Ryan, dated 13th Augu&t, containing his views and suggestions in regard to the 
proposed court. 

3. Letter fiom the Magistrates of Calcutta on the subject, with its enclosures^ vis. Minutes of 
Mr. M ‘Fill Ian anVl Mr. Cordon. 

4. Letter from Mr. Blaquiere, dated 15th September 1836. 

5. Minute of Mr. Cameron, in reply to Mr. M'Farlan’s Minute. 

1). Air. Shakespeur's Note. 
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reason assigiMMl by Sir E. Ryan, that it would be inexpedient to take away the certiorari, 
and we have thereiore expunged the provision to that cnect which we had intixHluced into 
the Act. 

14« The last Appendix is a note given to die President by the late lamented Mr. 

4. Shakespear, after he had considered the reasons upon which tmr draft Act is founded. 
We wish particularly to call the attention of government to this note, with reference to the 
important question of improving the admintstradon of oriiuinal justice m the mofusait. 
It will be seen that Mr. Shakespear thought the institutiou of assessors applicable to tliat 
purpose. 

16. We deem it convenient in this place to r<*cite the fotlowing passage from one of the 
petitions enclosed in Mr. Secretary Macnaghten*s letter ahoveinentkHied. 

Your petitioners also l>eg leave to draw attention to an object of great local iiitorest, 
and which has often been agitated ; that is to say, the revival of the old court of <|uartt;r 
sessions of tlie peace, for the trial of minor offences and inisdeinounors couirnitted within 
the limits of Calcutla. The discontinuance of that court has long been fVlt us u IikuI 
grievance. The time of the SujM-rior Court has bmi occupied with mattci*H greatlv bencutli 
Its dignity ; and the partial remedy attempted, by vesting increased power in tlu* magis- 
tracy, without the aid of either «>r professional skilT, has not cmly been unsatisfactory in 
the result, but is, moreover, a dangen^us encroachment on that principle of English junsi- 
prudence which awards to every one the right of trial by his etpmls.'* 

in. VN'e do not lUuiht tliat tlu' time <d‘ the Supreme Court may be oceupied more, advaie 
tiigeously to the pulihc than in the trial t>f minor ott'ences ; and we at the same tune think it 
of iujjK)rtance to lh<‘ morality of the lower orders that the charges commonly brought against 
persons of their i should recede, and be generallv known to reemve, the careful iiUen- 
tion of a competent trihun.il. We find with saiisfaclioti that our opinions me thiir« 
esHtmtially in unison with tln>se of the |K‘tiiioiiers, es regards the giicvance of whisdi 
they complain; hut we bt'lieve that a better remedy itluy be found tlian the one whicli they 
suggest. 

17. TJie court of tpuirt<n' sessions naturally presented itself to their miuds as an KngliHh 
institution, and us om^ which has already a sort ofeMsteiicc at Cithnitla. 

1». W v hope, hov\ ever, that mi aiTuiigemcnt, which sliall at once he iaor<* effiCuMons for 
its purpose, and impose l(*ss trouble upon the unotlicial iiiemhms of society, ^iniv he made 
by erecting u suhonlmute enmiiuil court, to be presided ovei liy a smgh* judge, aided by 
three osses-.n!s, siuh eoiirl to have (‘tiginal |nris<helion over lh(»se minor ^(‘l(>fll(^s and other 
oHimecs whieh arc <»! iiajst frctpient ociurrciiee. WV woiiltl at tin* kuiiic (muc cennirnt. 
to eacli judge of th * >u|»iui}c (‘oiirt the power o(‘ eoriceting, in *ineh inann<*r as tli(‘ case 
may lequire, any i i ons ol tin mfrieu' eoui t, the jurisdiclioii of the Snpicme C ami I, over the 
graver cnineh remaining uiihiin in^d. 

lit. As our plan inm'vates < onsulerably ujion the syslem of English judicature, though lU 
most iiJHM)rtaut ingn dieiil is boirtiwed from that systcau, w'c shall be obliged to occupy the 
time of Lrov(»rnmenl by a iliscussion of some length, 

20. It appeals to us that, wln-rcver cncumstaiiees admit of such an arningement, the 
best constitution of a < nininul tribunal is one salaried and professional jmlge, wiili a con- 
venient number of unpaid and unotheial persons, who may be <*.alle<l jurors or assciHK(H'’H.* 

21. If the judge IS imjiaiil, and not a professii^nal man, the reipiisih^ amount of know- 
ledge and skill <'aiinot be expechd in him. Ily a projesMonal man, we do not here mean a 
man who has practised at the hur, but a ma!i who devc»U*s his wholt* time to l!ie duties of 
his oHice, and the acipJisiUon of the knowledge!, without wlmili they cannot be cdhcmntly 
discimrgeil. 

22. in a court of quarter sessions the judges may by law be unprofeHsioual men ; and if 
tln*y all w«‘rc so, in fact, such a court might more properly he said to consist of two jiiricM 
thiai of judges and jurors. 

23. Ill England the jusliccs of the quorum were origmally persom* selected for tlieir 
knowledge of law ; and by the commission of the {x^ice, the presmicc c)f om; of the rpioium 
waa, and atill is re quired in the Inal of oifciices. But although, us l.aii)biU(l quaintly 
rental kfi, ** to say the truth, all statutes tliat require the presence of the ipiorum do ta. itly 
ftiguify such a ktarned man,*' yet at the preftcnt day no such qualification as learning ib 
expected in the quorum; the delect is iioW' Bupplicii by ap|Knnting to the chair Home man 
who haB been at the bar, or v\ho by assiduous attention to the discharge, of his magisterial 
duties has become Tamil iar w ith the enminal law ; or elsr; by letting the clerk of the peaec, 
who ought to be the servant of the. court, become the cflicient judge of lU 

24. Rraetirally, then, an English court of quarU;r Ki*ssions, silting for the trial of felonies, 

may be said to consist of one judge and a jury : the otlicr ingredients w hieh may enter into 
tlie coiinxisition are either moficrutive, or productive of inconvenience as far as they do 
operate. • 

26. Instea^l 

• For the sake of concisenm we ikhall utc the woid ^‘jurors ” ur ** jury '* only in thii^ dbeuftsion lo 
expreoBftUch unpaid and unprofcsAionsil persons. We wmh alto to observe, that what we liave taid 
respecting the constitution of a court hsu reference <»nly lo the object of judicature turf l or the 
porpoftc of training iKrsc who may atpiie to become judgei, ii may he very dctirable lo have in 
each court a paid and permanent tunctiooarj, taking part in all the buBinctfa of judicature except 
the decision. 
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26. Inetend therefore of ft tribunal copied from an court of quarter flesetoiis, of 

which the Vjcst that could be hoped would be that, after some coinmotiou aiaon<^ its eleinerits, 
it would practically leave as a residuum a single judge and a jury, we propose the attain- 
urient of that end by direct legislation. We have already said that we consider this to be 
the l>est coiiKtitiitioii of a criminal court; but if this is admitted, there reinains a question, 
which ive hclieve not to have hitherto received all the attention it merits, viz. what shave of 
the hufiincHB of judicature should hit allotted resj^ectively to these two essential parts ol the 
tribunal. 

20. We have nothing to projK^se as an improvement u|K)n the mode in which the judge 
and jury at an English session of oyer and terriiiuor co-operate in the investigation of the 
case before them. 

27. The way in which such a judge first makes himself master of the case, and afterwards 
makes the jury masters of it, seem** to us as perfect us is consistent with the infirmities of 
human nature. The English practice, by requiring the judge, to sum up the evidence on 
both sides, to call the attention of the jury to all the circumBtaiicos which affect the weight 
of each ailiele of proof, not c<»nfining liirnsclf to such as lead to the couclusiuii, which has 
established itself, or is <‘Ktahlisliing itself in liis own mind, ensures a scrutiny more rigormis 
and impartial than could be obt.aiiaid by any other method. 

2». But when this process is c<jinpletcd, the question arises, who is to pronounce the 
decision ? 


25). l’hre(‘ answers to this question present themselves : 

1st. Unanimity might be required, and the judge made to partake of the restraint and 
privation which are now the portion of discordant jurors ; or, 

2d, 'I'he opinion of the judge must go for nothing, (ixcept in so far as it may influence the 
mind of the jury, wliich is the English system; or, 

•Jd. The opinioiiof the jury mu^st go for iiothiiig, except in so far as it may influence the 
mind of the judge, which is the system that appears to us most consonant to the dictates of 
reason. 

30. For the correct solution of this (jucstion, a comparison must not be instituted lK*twccn 
trial by jur^ and trial by a judge sitting alone. This, however, is the comparison rno'it apt 
to suggest itself to the mind, because abundant e.vamples have been exhibited in practice of 
jiulgi's sitting aloiK*, while none (if wc except one very recent experiment) has evt r been seen 
of ii judge sitting to try criminals with the iissis(an<‘e of a jury, but with a power to docicJe 
against their opinion. Hut it is manifestly this last arrangement of the jurlieial functions 
which ought to la* compared with the English system for the purjiosc of deciding the ques- 
tion ahovi^ propos(‘d. 

31. We admit witlioiit hesitation that wherever a jury (*aa be couveniently assemlilcd, tin* 
di'cision of a jury in criunnul cases is mueli to be priderred to the chnusioii of a judge sitting 
alone. Hut tin* <htl’er<*n<’(' is iinmeiisc between juilges habitually sitting alone and judges 
buhitually sitting under llit*. inspection and under the moral control of a jury.* 

32. A judge may be ]»v«‘sume(l to bring to the woik km»wledge of the law and practical 
skill, but, in certain cu’-^es, there is danger of Ins being alfectod by an undue bias, and in 
general there is danger of his falling into a hasty and slovenly nuxle of transacting business, 
which has become to Inni matter of mere routine, and of Ins becoming irnt.iiile and impa- 
tient of contradiction. 1’he teruhuicy towards tlic-^i'. f.uilts is cajiablc of being in a great 
degree coimteijudcd by the meie admihsiem of the public to the I'ourts of justice. Hut the 
mere admission of the public does not ensure <*freclual |>uldieity to all that takes place* in 
court. A passive andicnce frcejuently lo'.e'^ the thread which <^omi0(:t*i the difrerent inri- 
dent.s of the trial with each other. If anything escapes thcni, it commonly escapes them for 
ever, and whatever they <lo m^t cornprelHuid at the inomcait it is done, or uttered, rem.iins 
always a mysfeiy to them. Now then* is much in <*very trial which docs not reach the ear 
of a passiva* audienci*, and much more v\Iiic,h does not reach their uiidersUuiding, and, con- 
sequently, somclliing niorti than .*iuch an audience i.s required to prevent completely the 
<*vils wlnVh secrecy eiigeiid(‘rs. Hut it would b<* impossible, with any regard to order and 
regularity, to allow the public to ask (piestions (»ftlie judge and the witnesses, or to require 
the judge to siun up the evidence and to explain tlic law until the ease was brought within 
tlu* coni|)rehensi()ii of cv(*i y individual in court. 

33. Hi re, as it s(*eins to us, is the great use of the jury. They are a small, select, 
oiganizcd body, placed in a position whcie tliey can hear and see everything which passes 
in court. The duty of declaring their opinion is imposed upon them, by which their 
attention to tlic evidence and to the judge’s remarks is ensured, and they nave the most 
ample right to receive e\ery cxplanativui which they may think necessary to help them 
to a correct conclusion, riie jury arc the constitutional representatives of^ the commnnily 
111 legal atlairs, and the reajunisibility wliich the judge feels to public opinion, is increitsed 

a humlred- 


* it may be wmth while to make ft remark here which conduces to the dear understaading of the 
whole subject, though it is not necessary to the argument in the text. 

The inlluencc ol‘ juries where the institution obfiuns is not confined to the time of trial, nor to the 
judges who sit with juries, nor to the class of judges g«*iierally, but extends to the whole profes- 
sion of the law, and to the public. Where that instimtion obtains, the bar and the public expect, 
and do not expect in vain, that a judge, though he may be silting without the constitutional safe* 
guard, Hill not disgrace the school in which he has been trained. 
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a hundrcd-foldy when he is thus bound, in the very act of judicature, to explain and justify Abolishing die 
his proceedhijjs, and U* stt forth the grounds of a correct decision to the deputies of liiwrorder’s Oouft 
people, A judi^e who ul tlio present day, under a British Cioverunient, and in the niulst Sirsiis. 

of a British public, should deckle against Uic opinion of the jury, would take uptm himself ' 
such a load of responsibility as few mcu would choose to susUun unsiipportod by the con- 
sciousness of right intentions. 

34. Tliere have no doubt been ptmods in Euglwh history when the jud^gos being 
thoroughly subservient to the Crown, and the Crown liostilc to the |H*ople, the ttccisioii of 
the jury, notvrithstanding its defec'ts, was incompttmbly l>etter in political causes than that 
of tile judge, and jicrhaps, even under tlic nioht puteriml goM rnmeut, it would not b<5 
prudent to leave the decision of such raiuses to the judges. But it is sullicicnt, on the 
present occasion, to roniurk that no (loiiiical ofl'eucc will be triable by the proposed 
court. 

35. The jury, then, is an instrument, the l>e»t, we believe, that has ever IwHtn devisetl, 
for counteracting the teiri^tations inobt likidy to bcisct men in the posituai of a judge. But 
having uticd it fc»r this purpose, having Kccured g(H>d judges by nieans of tins iiistruiucnt, 
we would not Uike the judicial liinction from thoKc judges, and trunsfev it to the jury. The 
jury, though an admirable means of ensuring that the judicial function nhull be peitonucil 
in tlie best manner by those wiioiii study and practice {lavc ipiahiicd for tliii ta>k, may be 
a very mifierfect t)rgan for the actual pertiiniiance of that function. 'I he* following coiisi- 
di rations witisfy iis that they really an* so. 

on. 'rhe deputies of the peo|»le, as we have venturcMl to call the jury, though tliev 
generally come to the business of judicature with lumest intiMitunis and the /cal whirfi 
n<»vc'lty inspires, are ignorant <»f lb«» law, and iiupraclised in applying its principles to 
particular caw^s, and in appr«*ciutiiyj: the weight of contbciing evidence. I'hey are, besides, 
pmoe to be influenced by facts, and arguments, whicli do not touch Uic real incrilB of 
the C4n*e. « 

37. If they adopt the opinion of the judge, as they commonly do, llnii indiM^d is a proof 
that the consetjuences of these di'fecis liiive been obviated on the particular oci^asion, but if 
they piTsist lu diti'ering from the judue, the presum]itioji, apart from what may be kn(»wti 
of the me-rits of the case, always is that they are wrong. For the dtd'eets wliieli are almost 
sure to be found in them, are not sucli us can be cured at the trial by the pnscnei* of 
u judge, us tlie defects to be up])rehended in the judieuil ordi^r are •« ured^by tiu* Aalnfual 
pn'.sence of a jury. It. is i)n|>ossib]e tliut a niHii whf> g'ot^s into the jury box ignorant and 
unj)iiietitte<l should imbibe leanimg and skill in the course of a single <hiy, though it 
is Ingbly probable ihal a jiulge who might l)n>e leaned tu the side of power, or given way to 
a culpvible lo\«‘ of ease, or to an airogiint ami impatii’iit leinpc^r (if !n^ had sat iincont rolled 
bv a j'*ry), sliould bi* si t ujuight, and slimiiluled to evaation, and n'stiairieil Irian hiow'- 
bi'almg the smtois and witm sses, by tlie moral foiee of those inotiveK which the prescuee 
of a jury brings to biar n]>on him. 

3H. l'l\en with rispecl to ludair bias, the vr ry cirenm^lanee wliieh makes a Juiy exempt 
from that particular bias ttmauls tlie sale «»l‘ power with whnh a jndLM’ is sonntimes 
atfected, makes them at iht* same time nuu'e apt to yii hl lu any casual motive which tin* 
case before them may pr(•^(’nt, mdepi iidenily of its real nientH. 1'he ern'iim tanee we mean 
is thi' transitory, unofheial, and oceusional existence of each pailK idar jury, A junn has 
no liojie or fiair of tin* unjust fiivoiir or displeasiiie of men in power, but neitln r has he 
any bnpe or fear of their just fiarjur or <lispleasuie. lie (Mies little what the publu’ may 
think of his verdict, for besides that tlie cH-eJitor disrepute of it is shaied among many, his 
name is coniinonly unknown to anylaKiy but tin? ofheer of the court, and when hiH woik m 
ov(*i, Ik: is lost in the crowd and m ver lieard of again. 

3D. In Kngland, where jnrn^s have acted so eonspicuoiis a part, and where tjfc nation is 
80 justly [uoiid of their jKTfoniiaiK i s, no individual ever aecpnivd celebrity by a vi'rdief ; 
the institution ind(*i?d is the conhtant .theme of applause, but the jurymen g(*t no greatei 
share of it than the bricks do of the praises whicli are liestowed upmi a eonvenient house, 
liven wln ie particular juries liuve returned veidiets winch have been hailed with general 
delight, and winch form ejiochs in English history, as in the case of Lilburn, of the s(fveii 
bi.shops, or of Hardy, no person remembers tlie name of a single juryman. 

40. There is another reason which w e must not omit, because it a jiplies to the (pjestion wt* 
arc diM Uhsing w here the jury )« composed of mitives, though happily it need not be taken 
into the account^as regards Europeans. 

41. \\e fear that the standard of morals is as yet so low among nalivrs that bribery and 
intiuiKhition woufd be employeil to obtain a verdict fiom them, if their \erdie(, by rcahon of 
its biiKimg force, were worth the risk and expense incident to theeniidoyrrK'ntoi'.such Tueutis. 

Even if no reward were promised or threat lield out, we are afraid that, where the (iefendant 
is rich and powerful, the jury would be swayed by the hope of his favour in case of accjuittal, 
or the fear of bis anger if they gave a verdict coimigniug hfrii to punisfunent. But a jury 
who can only aHecl the decision of the cause by watihing (he proceedings, by taking care 
that every part of the case is investigated and explained by tl^ judgi*, so as to b(5 brought 
within the comprehension of ordinary men, and by urging the argumciilH that may occur to 
them in favour of their own view, or by giving their sanction to a reejuisition lor furthe r 
investigation of the case l)y a superior court ; such a jury, thougli jMjwcrfiil for i;o(»d, m 
quite inefficient for evil. It will hardly be worth any iiianV while to briM^ or threaten f*uf li 
a jury, and with regard to the hopes and feais they may entertain independently of bribes 
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AholiiibiDj} the and tbrcattt, even bhould they yield to the influence of such motives, they can do no more 

Recorder & Court then neglect their useful duty. Positive mibchief is beyond their power, 

in the Strait». 42 . think, then, that whenever a jiidgeand jury difl'er, politicul cases excepted, the pre- 

' siJinptinn is ntronclv ni iavour of the opinion delivered by the learned and praetistKl member 

of the frihiinal, and we h«ive accordingly proposed that the judge, and not the assessors, 

shall pronounce the decision both on law and f.ict. 

'13. VVe preh r a smaller number to the English number 12, because the benefit* may thus 
(without increased iiieonvenicnce) be extended to a greater number of cases. It is obvioou 
that 1 2 assessors, according to our plan, would perform four times the work of an equal num'' 
her of jiir) in(*n. 

'H. The offences which we propose to submit to the new tribunal created by this Act 
are, in geiu'ial fcrnis, ftdonies, when they are of such a mitigated kind that the magistmte 
who takes the. examinations thinks they would be sufliciently punished with a year’s impri* 
Honinent ; and misdemeanors, when the magistrate thinks they would be sufficiently punished 
by a fine of 1,000 rupees. ’I'his arrangement is by no means free from objection, but it is the 
best w(r have been able to devise without making much greater changes in the criminal law 
than would be at all convenient while a new nenal code is under consideration. The dcsig- 
nalion of buiglary conveys indeed to Englisn ears the idea of very grave offences. But 
the houses of the lower onlei of iiafives are so constructed, and of such imitcrials, that 
ofh nces fulling wifJiin llic English (h*fmition of tliose c*rimes may be, and are constantly 
eominitled In ie, which do not evince the deliberate purpose and hardihood in crime implied 
ill a similar attack upon a luiropean house. 

4fi. V\'e have not thought it desirable to send the cases for which this Act is meant to 
provifle bcfiire a grand jury. 

40. If eas(‘s in whicli the state or public functionaries are concerned be excepted, w'e arti 
unable to piuceive Ihe advantage of interposing anything between tin* magistnite who com- 
mits 01 buds a ]ierson accused of a crime, and the court which tries him. It seems clearly 
for the interests of justice tliat lespoiisibility should be as much as possible concentrated 
upon th«) inagisirate who is to decide wluither tliosii brought before him shall or shall not 
b(^ sul)jcct(‘d fo the im'onvcinence and the provisional discredit (it we may so express our- 
selves) of m.pi iKoiiment or bailment upon a criminal charge, especially as it would be hardly 
safe lo (lei\v to tlie miigistratii the power of carrying on his inv(^^tlg^tlon wlih closeil doois. 
But vvfieii ihe piagislrafc's decision against the accused is bucked by the fimling of a trm* 
I)ill, his r(*s[)onsibiliry is absolutely at an end, and when bis decision is reverst'd by the 
throwing out of (lie bill, ibe j)ublic, unless accidentally, know's nothing of tin* matter. 

47 . The tendeney tlu'icfore of an institution interposed between tlie committing magis- 
trate and the I'ourl which is to try, is to make the former negligent in the most important 
part ol his duty ; and this serious evil is not outweighed by any attendant advantage. 

4H. If this bo so, it is scarcely worth while to remark that, even if it were expedimit lo 
ki'cp up an institution lietweeiitho magistrate and the court, a uiimerous assembly of unpro- 
fi’ssKmsd and unpaid gMilIcnu'ii, who know no inoii* o( tlie law' than they can I'ollecl tioiu 
the judge’s eliaige in oitlnuuy cum^s, wa)uld bo a very ill-conslructed Ixwly for deciding 
wbelln r tbcie is sufficient grnuiui tor putting an accused person on Ins trial ; especially as 
the prehmmary investigation ulw'ays is, and jx'rhaps sometimes ought to be, a secret 
investigation, 

4n. I'In* immense' supi iiorify of tiu' judicial mstitiitiims of England, considerecl as a whole, 

thos(' of the eonlincnlal notion^, has excited in their faxuir siMitiUieiils of iiKliscnimnate 
admiration. 'I’he grand jury has received shaiv of tins admiration in the supposed clia- 
rui'lcrof a safeguard to innocence. We think it due to the celebrity of the English institu- 
tions, a I'clehrity, in many K.'speets, well d< scrv(*d, iiv)t to pass over in silence what may liave 
been alleged in favour of tins particular part of them. 

f>n. But it does really reqiiin* an effort of imagination to suppose a case m which a jut- 
Hon against whom a grand jury would not have found a bill, sliould be convicted by a well- 
constiluleil tribunal. The grand jury hear only cvidcmce for the prosecution; the tribunal 
Ikmu's also tin* evidence ft»r tin* defence. The grand jury sits 111 secret ; the proceedings of 
the tribunal are e\pOM-d to public scrutiny. 

ftl. The case, howtwer, though dilfuadt to conceive, is not impossible. It has happened 
tliat an accused person has himself addiu'cd evidence which has satisfied those who tried 
him of hir. guilt, and in this way u cnmmal who might pcrluips have escaped trial if a preli- 
minary investigulion of nothing but the evidence against him had taken place, may never- 
tlu'less noti scape ctuivictinii when his own witnesses have Ixica heard. Tlic coiivieiiou of a 
criminal, however, is not an evil but a goo<l, and the moral possibility of siu'h a mi.sadven- 
lure us this <»ceuiTmg t(v an innocent man, if it be a moral possibility at all, is certainly 
anil mg tlnisc* wlncli no legislature can uiulerlakc? to guard against without doing much 
UMi.e mksc b'rffhan it attempts to prevent. 

N\ (* lh,\c now only to indicate very bradly the corrective jurisdiction which we propose 
to give to the judges of tlm^Siiproiue Court. 

\\\) have provulcd a power to correct eiTor.s of law at once upon appeal* to order a 
new trial whetc the superior court thinks the ease has not been pn>j)erly investigated, 'and 
to order the in.vgi.sti .ite to reconsider his finding w here it thinks he has drawn a wrong con- 
clusion of fact fro#n the ovKicncc adduced. 

We have thought it expedient to limit the right of applying to the superior court 

on 
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on mnttrrs of fact^ to tht>se cai^es in which at leaat one asseasor is dissatisfied with tlie 
fiidpi**K d<risioii. 

55. V\> have ptjrposely n1>t;tained fmm making any other changes in existing iitstitutions 
(however desirable they mii;ht iie if w'e were remodel fing the w’hole law) than such as appear 
to iiH conducive to the object to which our imuuHltHte atUuition has l)eeu directed. 

50 . It wjll be observed that in this Act no mention is made of Madras and Bombay. As 
far as ue are mfonned, we Iwlieve our recommendations to he e:]iially applicable to those 
capitals. But we have thought it lK*tter to place our plan at once before government w’lth- 
out w’aitinjr for the opinions which it would bt> propt'r to re(|uest from those presidencies 
before we could proccetl to carry into erfVet the intentions of governintnit as conveyed in 
Mr. Mauiiles’ letter of the 7 th of February Wo propose to address the proper 

siuthontics at Madras ami Bombay bn tlie subj<^<'t without delay. 

57, Tim following is the draft of un Act m which we have cmlHKliotl our recommenda- 
tions. 


DRAFT ACT. 

1 . It is hereby enacted, that for Uie trial (T such ofi'cnccs us »rc specifuHl in st'clions 4 th 
and <nh of this Act, ii court shall be crcjitcd and called the Subortlinate ( .'riminal Court for 
Culcufta, whicli shall be held by one judge, to lai appointed for that purpose by the (fovenior 
of Bengal. 

•i. And if is hereby <‘iiaeted, that such judg<i while holding a subordinate criminal court, 
shall be assisted by tlirce assessors, to Im‘ seieefed on account of character and respectabi- 
lity, to whom he shall sum uji the evitlencc on both sides, and who shall ihertuiiion stuto 
their tijiiiiions serinfim^ and the saul judge having heard aiul <'oiisidorcd the snid opinions, 
^hall ]»ronounce the accused guilty or not guilty according U> his own tipinion, but shall 
nevertheless state in the finding the (ipinions of the asst^ssors. 

3 . Ami it is hereby enacted, that sm ii judge may for the purpose of such trial examine 
witnesses u|K)n oath or solemn uiUrniation, which oath or aHiriuation such juilgc is hcridiy 
authorised to administer, and iniiy try and convict any pci'son for uny of th(‘ «»tl‘enceH speci- 
fied III ^f•etl^lls 4 th and tUh of this yVot upon llic same evidence ag would be suliicieiit for 

file trial and (‘onvictioii oi such deJendant by a jury. 

* • 

1 . And it is bereby enacted, that the said sulionlinale criminal court shall be (‘omp<‘tent 
to try, without picscntimMit or indictmejit by a graml jury, any of the foilt>\('iiig o<renci*H if 
th( y have hrM ii l ornmitted w illiin the local criiinnal jurisdiction of licr Majesty Supreiiu3 
(.-ourt of Judicature at F’oi t VVilhain in Bengal. 

Bwr<;lar>. 

Simple larceny. * 

'1 he offence of breaking and entering any building and Mealing therein uny clmttel, 
inoney or valuable security, such limlding being within the cnrlih gi* of a dwelling liouso 
and occupieil therewith, hut not being part thereof, uccoiding t 4 ; the pTovision in tlie HBlh 
M'l tinii <»l the Act <d' Parliament 0 (ieo, 4 , c. 7 4 . 

'fhe ofience of breaking and entering any shop, wairehouse, or coniiling-luniHc, and steal- 
ing there in any chattel, money, or valuable MViirity. 

Tlic ofleijce i:f Mealing any gotxls or merchandise in any vessel, barge, or boat, of any 
d<*seri|jti(>n whatsoeier, upon any river or cmuihI, or in any creek cfunmunii’aling with NUcdi 
nvi'r <ir eanal, and the ollenee of htealing any giiods or iiierchamiisi* from any dock, wliruT, 
01 (jUity luljaciMit to such river, canal, or crock. 

Tlie cfVcncc of stealing any security vvhatsoitver entitling or evidenemg the title of any 
person or laxly coijioialc to any share or interest in any public stock or fund, whether 
esfHbbsli('<l by authority of Pailiaiuenl or of the Ivist Imlia f’ouipany, or of any foreign 
state, or in any stoc k or fund of uny body corporate, company, or soctu ty, or to aby deposit 
in any savings bank, and the idfcncv of stealing any imJeuturc, deed, bomi, will, note, 
warrant, ord<T, or any other security whatsoever for money, f>r foi payment of money, 
whether of the territories under the government of the said Company, or of any other of Her 
Majesty’s dominions, or of any foreign country or state, and the offence of fitealmg any 
warrant, or order for the delivery or transfer of any go<Kl« or valuahle thing. 

The offence of stealing, or ripping, cutting, or breaking with intent to steal, any glass or 
wooflwork Udonging to any budding w hatscarvcT, or any lead, iron, copper, brass, or other 
metal, or any utensii or fixture, whether made of metal or other maU nal res|>ectively, fixed 
111 fir to any building whatsoever, or anything made of nieUd fixed ui any land being private 
projKTty, or fora fence to any dwclling-hunse, garden, of urea, 01 in any sfjuure, street, or 
iilher place dedicated to public u«e or ornament. 

The offence of corruptly taking any money or reward, directly orindircetly, uialer pretence 
or on account of helping any person Uj any chattel, moiM*y, valunble secunly, or other 
piopcrty whatsorwer, which shall by any felony or uiisdemeanor have been Molen, taken, 
obtained, or converted us aforesaid. 

And the several offences of being accessory, eitlier bfdore of aj'tcT the fact, (o any of the 
above-mentioned offences. 

6 . Provided, that the said subordinate criminal court hIjuII not try any of the alxjvc- 
inentioiied offences, if in tlie comniission thereof any person shall appear t<^ have been armed 
with any dctadly weapon, or to have used actual violence or thfeuis, or show of violence, to 
uny [>ersoD. 
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0. And it is enacted, that the said subordinate criminal court shall be competent to 
try, without prcsoritmciit or indictment by a grand jury, aiyr offence of the degree of a mis- 
demeanor, except the offences of perjury, subornation of perjury, libel^ conspiracy, and 
embezzlement. 

7. Provided, that no justice of the peace shall commit any person for trial before the 
said Hubordinahr criminal court on any charge of felony, unless ne shall be of opinion tlmt 
theaffence which such person appears to tiave committed would be suSiciantly punished 
with iiiipriHonment for a term not exceeding 12 calendar months, or witli some smaller 
j)iinish[nent; and provided also, tliat the said subordinate criminal court shall not sentence 
any person found guilty of felony to any other punishment than imprisonment for a term not 
exceeding 12 calcndur months. 

0. And provided also, that no justice of the peace shall commit any person for trial before 
the said subordinate criminal court on any charge of misdemeanor, unles.s he shall be of 
opinion that the offence which such person appears to have committed would be sufficiently 
punished with fine not exceeding J,000 rupees, and imprisonment not cxcec^ling 12 calendar 
months, or with some smaller punishment ; provided also, that the said subordinate criminal 
ctuirt shall not simtence any person found guilty of a misdemeanor to any other punish- 
ment than fine not exceeding 1,000 rupees, and imprisonment not exceeding 12 calendar 
months, or either of them. 

0. And it is enacted, tliat from the day of any justice who shall have admitted 
to bail or coimnilted to prison any person arrested for any offence triable by the said 
subordinate criminal ('ourt, or on suspicion thereof, and shall have taken the examination 
of such person and the information upon oath of those who know the facts and circiun- 
stances of the case, and shall have put the same or as much thereof as was material into 
writing, and shall have certified such bailment in writing, shall have authority to bind 
by n’eognizance all such persons as know or declare any thing material touching any such 
oftiince or huspicion tliereof to appear at any convenient time before the said suborainate 
criminal court, and there to prosecute or give evidence against the party accused, and such 
justice filiall subscribe all such exaiiiiiiations, informations, bailments, and recognizances, 
and <l(‘liv('ror cause the same to 1)6 delivered to 1;|>e clerk of the said subordinate criminal 
court b( fori‘ the trial. 

10. And it IS enacted, that in all cases in which the said subordinate criminal court shall 

have c/jiivicted any peixon, such |M'rson may, if he think that the conviction is wrong 
in point of law, arijaral to Her Majesty’s Supreme Court of Judicature, and that in all cases 
in which the said snbordinato criminal court .shall have convicted any person against the 
opinion of any one or more of the asse.s.s<>rs, such person may move the said Supreme Court 
for a new trial, or lor an order that the said subordinate criminal court do reconsider the 
finding and siMileiU’e. ** 

11. Providi'il, that any jierson so appealing or moving shall give the prosecutor a notice 
)Ti writing of such appeal or motion, and of the cause or matter thcr(M>f, within three days 
alter Midi conviction, and the said Supreme Court shall hear and determine the matter of 
the appi al or motion, and shall uiake such order tluTcon, with or without costs to either 

I ^arty, as to tho court sliall seem meet, cither by ulKrming or annulling the conviction, or 
)y granting or r(‘fusing a new trial of the whole or any part of the case, or by granting or 
refusing an ordiT to the said subordinate criminal court to reconsider the finding and 
sentence ; and in case of the dismiHsal of the afkjMiil, or relusal of the motion, or atfirmanee 
of tile convict urn, shall order the olfender to be punished according to the conviction, and to 
pay such costs as shall bo awarded, and in case of non-payment of the same, may order 
.sucii oti'ender to umliirgo, in addition to sucii punishment, simple imprisonment not exceeding 
tw<j iiKMiths, and shall, if iKH'Cssary, issue process for enforcing such judgment. 

12. And it is enacted, that ttie cliief justice and each of the puisne jimtices of the said 
Supreme Court may exmcisi^ severally and simultaneously all the powei*« and jurisdiction 
conferri'd upon the said Supreme Court by this Act, except tho po^rs conferred by the 
inth and Mth sections of tins Act, 

12. And it is enacted, that the judge of the said subordinate crioitnal court shall from 
time to lime frame rules, declaring from among what class of persons, and in what manner, 
tlu' assessors to the said subordinate criminal court shall be selected, and by what officers 
the lists shall be matic out and the assessors suitnmmed, which rules shall, after they have 
bi'cn apiiroved by the said Supreme Court, have the same force as if they had been part of 
this Act, until revoked by the said judge, with the approbation of the said Supreme Court, 
or by the said Supreme (.’ourt, 

14. And it is enacted, that the said Snpi’eme Court shall from time to time make such 
rules and orders as to it shall seem meet for the regulation of the times at which the said 
subi^rdinate criminal court shall be held, and of the manner of pleading therein, and of the 
mannt'r in which the trials before the said court and the assessors shall be conducted, and 
shall direct in such rules what fines shall be imposed upon such persons as, being duly 
summoned as assessors, neglect or refuse to attend, and upon such assessors^ as misconduct 
themselves in the discliarge of their duty^and what fines shall be imposed upon the officer 
by whom the lists of asbessors are to be prepared and the officer by wnom the assessors are 
to U' summoned for any inisconduct in tnc discharge of their duty, and also rules for the 
regulation of a[)pcalH from the said subordinate criminal court, and of motions for a new 
trial, or for an order It) reconsider finding and sentence, all which rules shall, until revoked 
by the said Supreme Court, have the same force as if they had been part of this Act. 

Id And 
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16. And it is enacted, that the 22d section of Ute said Act of Parliament shall apply to Abolishing the 
the pimishnient of any ulicnccs pumshahk* under this Act. Recorder’* Court 

16. And it is enacted, that the '20th section of the said Act of Parlnunent shall apply to in die Strait*, 

this Act. — 

17. And it is enacted, that all the provisions contained in the 51st section of the said Act 
of Parliament shall apply to all actions and prosecutions to be commenced against any 
yrereon for anything done m pursuance of tliis Act. 

18. And it IS enacted, that all the provisions respecting restitution of property contained 
in the 1 10th section of the said Act of Parliament shall apply to a pi-usecution' under this 
Act before the said subordinate criminal court. 

10. And it is enacted, that the said subordinate criminal eoiirf may apply towards the 
reasonable costs of prosecutiu;' offences, or of compcnsutiiig prosecutors, any part of the 
whole sum arising out of fines levied by the said court. 

•in. And it is enacted, that whenever in this Act reference is made to any Act of Parlia- 
ment, or to any portion of any Act of Parliament, by the, words ehiipter and section, and by 
H number prefixed thereto, reference shall he taken to be I hereby mudo to the ehantiT and 
section distinguished by the same number in tlic copies of such Act priiiU’d by Her Majesty’s 
jinntcr. 

21. And it is enacted, that in rnsi' of the abseneeor temporary disability of the said judge 
of the subordinate erimiiiitl court, the (ioveinor <d Beiuial luiiy appoint a siihstitnte judge to 
hold the said Court, and that sueli suhstiliile judge slnill exeieise all tlie powers conferred 
by this Act on the said judge. 

We suhmit this our Keport for the coiisidcratioii of your Honor in Council. 

(signed) (', It. ('amerou. 

/•’. Millctr 

liidiun Law Commission, J. lining. 

31 August 1838. 




Mini ti: of llic Ilonoiiiabic A. Amos, iluUtl the iStli Alurrh iK.}2. 

I r-iNu tluil we have power to abolish the nconltiN court without a reference , , 

, ' .liidicuttue of llic 

'I tie eouisc [irojMmcd i«, that insluad of all process issuing Irotn tlic rccortler’s ment*. 
court (which umgnilied the otiic.c of registrar and was attended witli ihc iucon- 
M iiience of a l.irgc eslablishinent moving from place to place), there are to be 
distinel cnuits at .Singapore, Malacca, Penang, and Province Wellesley. The re- 
corder’s business will be confined to appeals, general superintendence, and the trial 
of civil and criminal cases of moment. The chief cleric of each court will do for 
tliiit court what wa.s done generally lor all the courts hy the registrar. If this 

heme is appiuved of, the subordinate points of procedure may he most cniiveni- 
( iifty adjnsU'il after a publication of the draft nod obtaining llic observations and 
suggestions of the Straits authorities t\’illi rcfeiciiee to if. 

An immediate saving may be made in llie salary ol (lie registrar. When thcre- 
euitfer vacates, iherc will be no oldigatioii to pay his suecessor more ihiui the 
market value of his services, which, judging trorn tlie (Ceylon and other up[iuint- 
ments, is considerably les.s than wluu tlie recorder at present receives, 

Por the purposes of this .scheme it will no longer bo ncce.ssary to have both a 
governor and resilient councillor at Singapore, should there lie no other reasuiis fui 
continuing this double expense. 

Besides the economy of the measure, it will considerably expedite civil and cri- 
miiiui justice. 

I have shown my draft to the l.aw Commission. It diflers slightly, hut not sub- 
stantially, from the report. Some members of the Coinmis.sioii wished to bcclmrgcd 
with the preparation of the draft themselves, in order that they niisjbt more elabo- 
rately provitle for what is contained in the seventh and ninth sections, as they arc 
anxious about introducing the practice of assessors in criminal iriafs, and the exa- 
mination of parties, and the settlement of i.ssues by tlie Jmlge ia civil ca.ses. These 
matters, however, do not aflect the general scheme lor aboli■^hing the iccorder’s 
court ; they may lead to mucii discu.ssion and dilierence of opinion, and they may 
he appended to the Act in iu progress or be made the suhiect of a distinct law. 

(signed) ^ A. A mos, 


LcRiR. ConR. 
aa April iB4<i. 
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An Act for Amending the Judicature of tl»e Straits SetUements. 


Cons. 

2!2 April 1842. 
No. 20. 
rneJosure. 


1. It is hereby enacted, that instead of the present courts of judicature within 
the Straits settlements, the following shall be established from the day 

of 

Courts (/f Original Civil Jurisdiction. 

At Singapore a court of original civil jurisdiction in all matters at present within 
the cognizance of the recorder’s court shall be constituted, consisting of a judge 
(who shall he a barrister of five years* standing), tlic resident councillor, and the 
assistant to the resident councillor ; and if there be no resident councillor at Singa- 
pore, the governor shall be a mernber of the court. The members of the court 
sliall try causes separately or jointly, and distribute the business among themselves 
at their discretion. 

At Penang anil Malacca like courts of original civil jurisdiction shall be esta- 
blishiul, consisting of the resident councillor and his assistant. 

At I'rovince 'Wellesley the assistant in charge shall hold a court for the trial of 
original civil causes. 

2- And it is hereby enacted, that the courts at Penang, Malacca, and Province 
"VVellesIey shall, at their discretion, subject to such orders as they shall receive 
from Her Majesty ’s Supreme Court at Calcutta, reserve cases of exliaordinary 
flijlliculty or importance to be tried originally by tljc judge, when he shall visit 
Penang and Malacca upon his circuit. 

;j. And it is hereby enacted, that the chief clerk of the courts aforesaid shall 
pel form, in respect of the court to which bp belongs, all the duties heretofore per- 
formed liy the registrar of ihc recorder*s court. 

4.. And it is hercfiy enacted, that the judge shall, three times iu e very year, visit 
the setllcmPiits of Penang and Malacca, for the purpose of trying original causc.s 
specially rescived for him as atoresaid, and for hearing a[)pcals. 


Courts of Appellate Jitrisdicliou. 

f). And it is licrehy cnaclcd, tlial an appeal shall lie from the courts of Penang, 
Midiicca, and Pioviuce Wellesley, to the judge, to be heard by him upon his 
circuit; and afferwards, should cause aiisc, but upon matters of law only, from the 
judge to Her Majesty’s Supreme (Joint at CalculU. The like rule shall prevail m 
regard to suits determined by a single member of tlie Singapore court otlier than 
the judge. 'Hie judge may, iit bis (liscretioii, call for the proceedings in any suit not 
tried befori* liimself, and set them a.sidc, if contrary to law; but in every such case 
he shall forward the pr(K‘<r dings, together with his reasons for vacating the same, 
to Her Majcstv’> Supreme C'ourt at (Calcutta. 

y\ii iij)pi*al, both upon matters of law and fuel, shall lie, in all suits determined 
originally I)n the judge, to Her Majo.-ty’s Supreme Court at Calcutta. 

Cjurls of Criminai Jurisdkiiun. 

(i. And it IS hereby enacted, that criminal oflVnces shall he triable before each 
of th(' aidresaid courts, or the respective members thereof, except that all ollences 
]nini>hable b\ death or ^la^^portali()n for life shall be triable, only before the judge. 
Any conrl or member llieveol trying a criminal case may reserve any point of law 
for the decision ul the judge, and the judge may reserve auy point of law arising 
in a criminal ca.'^e for the decision of Her Majesty’s court at Calcutta. The judge 
may rcvi^e the proceedings in criminal cases not tried before himself, in like man- 
ner us is pro\ideil with regard to civil cases. 


Procedure. 

7. And it is hereby enacted, that in criminal cases which arc not punished by 
tian>-porlation or imprjsopinent fof more than six months, the trial may be before 
any nu nibi r of the courts aforesaid respectively ; in other cases a jury, consisting 
ol livi^ persons, sliull he summoned. No grand jury shall be required. 

8. iVnd it hereby enacted, that it shall he lawful for the Governor-general of 
India in (.'ouneil to appoint all necessary officers for carrying the process of tlie 
aforesaid courts into cxeculioii, or to "authorise their appointment by the courts 

aforesaid, 
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aforesaid, and to determine the salaries of the judge and all other members and AboliKliing the 
oflicers of the said courts. Itccordcr'B Court 

g. And it is hereby enacted, that all proceedings in the courts aforesaid shall be t le «■ tr»‘ 
as near those at present used in the recorder’s court as is practicable, but so thiit 
each of tlie aforesaid courts shall issue and execute its own process. And it shall be 
lawful for the Governor-general in Council to issue rules for the amendment of 
the procedure of the aforesaid courts in all matters in which the judges of Her 
Majesty's Supreme Courts are allowed to frame rules of court vvith the sanction of 
the Governor-general in Council. 


(No. 33.) 

From Officiating Secretary to the Government of India to J, C. C. Suthertand, Es(p 
Secretary to the Indian Law Commission, dated Council Chamber, the -J^d 
April 1S42. 

Sir, 

1 AM directed by the Honourable the President in Council to request that the Legis'liuivo Popt. 
I.A\v Commissioners will submit, for tlie consideration of the Supreme Govern- 
ment, the dralt of an Act amending the judicature of the Straits stUtlentent.s, with 
reference to their Report, dated tlie 8ih February lust, connected with the (juor’ton , 

of abolishing the recorder’s court in the Straits. A draft Act on the same suliject 
accompanies this communication ; but it will not l>c necessary for the (’ommission ' 
to report upon that draft specially. •» , 

I have, &c. . 

(signed) F. J. Halliday, , 

Oflicialing Secretary to the Government of India. 


Lcf;ii«, Con*, 
aa April i84'2. 
No. -l\. 
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No. 3. 

RECORDER’S COURT IN THE STRAITS. 

On the Registration of' Conveyances of Real Property. 

Legis. Cons. From ./. C. C. Sutherland^ Ksq. Secretary to the Indian l^w Commission, to 

Ilullidayy Esq. Junior Secretary to the Government of India, Legislative 

Department. 

* Sir, 

The Report of the Law Commissioners on the question of abolishing the 
recorder's court has been this day submitted. 

2. 1 nm directed tlieroforc to return to you the original papers connected with 
that subject, which have been received from your office, and are specified in a list 
annexed. 

3. I am directed at the same time to refer to my letter of the nth July 1S40. 
It communi<!ates the intention of the Law Commissioners to include their sug- 
gestions in regard to the above subject in a general rc|K)rt on the Judicatures and 
procedure at the places subject to tlie jurisdiction of Her Majesty’s courts. 

4. Tlui Supreme (lovernnient, in its Resolutions of the 3d August l S40, Cfim- 

municated in your leller of that date, apfiroved of this intention, with some quali- 
fications ; with reference to which, and the letter of Mr. Secretary Maddock, 
dated 22d November last, the Law (.'oinmissioners have deviated from their 
intention mentioned in iny above-quoted letter, and submitted the report first 
noticed. . 

3. Mr. Secretary Maddock's letter calls the attention of the Law Commissioners 
to his previous letter of the 29th April 1 840, witji which were received certain 
papers connected witli the Straits settlements, specified in a list annexed. 

6. When Mr. W, R. Young was at the Straits as Commissioner under Act X. 
of 1837, Mr. Kerr submitted to him the draft of a law by which it was proposed 
that conveyances of real property, and their registration, should be regulated. 
The instructions to the Law Commissioners contained in Mr. Maddock's letter 
dated 2()lh April are, that they should consider the registration of tenures, as sug- 
gested by Mr. Kerr, in conjunction with the reform of the judicatures of tho*»c 
settlements, and should advise tlic government as to the expediency of a scheme 
of com()uls()ry registration, based on the principles developed by Mr. Kerr’s draft, 
or on oilier [iriiiciples more approved. 

7. The Law Commissioners direct me to state that they have devoted their at- 
tention to the draft law in question, and its relevant papers, and will in a separate 
rcfiort submit their views ou the subject. They have deemed it more convenient 
to leport on the relorm of the Straits judicatures, wnth which the objects proposed 
by Mr. Kerr luive no intimate connexion. 

I have, 

(signed) J. C. C. Suihcrlandy 

Indian Law Commission, Secretary. 

22 February 1842. 

LIST of Papers relative to the Abolition of the Recorder's Court at Pemng, Smgapore, 

and Malacca, 

Extract Despatch from Honourable Court of Directors, dated the lOth February last, 
parcgraplis 2 and 3, with its Enclosure. 

Public Letter from ditto^No. 00 of iu:il), dated - - 27 July. 

From Secretary to Governor-genei*al - - - - 21 December 1831 . 

To the yXdvocate-geufraJ - -- -- -10 January 1832. 

Fn)m ditto - -- -- -- -0 February 1832. 

To the Resident at Singapore - - - - - 14 February 1832 . 

Public Letter from Honourable Court (01 of 1832) - 8 August. 

To (ioverntu- of the Straits Settlements - - - 15 January 1833. 

From ditto - - ditto - - - - - 23 July 1834. 

To ditto - « - ditto - - - - - 8 September 1834. 

From 
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From Governor of. the Straits Settlements - (1 Fneiosure) 21 October lB:u. 

To ditto - - - ditto 22 December 1 H 34 . 

From ditto - - ditto - - • (8 Enclosures) 22 December lit 34 . 

From ditto - - ditto • 4 February 1835, 

From ditto - - ditto - - - (2 Enclosures) 28JulylB36. 

From Secretary Government of Bengal, to Secretary Govern- 
ment of India - 2 September 183S. 

From Governor of Straits Settlements - •• (1 Enclosure) 14 December 183&. 

To ditto - - - ditto i© February 1836. 

From ditto - - ditto - - - (1 Enclosure) 5 November 1836. 

To Commissioner of ditto 25 October HJ 37 . 

Note by Governor of ditto date. 

Minute by tbe Right lion. Governor-general (several Enclosures) S) Fi'bruary 1837 . 
Ditto by Honounujle Ross 22 March 1837. 

Ditto by Honourable Shakespear . 20 March 1837. 

Minute by Honourable Koss ------© May ia 37 . 

Draft Act. 

Resolution - - - - -04 |vi„y 1 H 37 . 

Letter to Commissioner of Eastern Settlements - - - 24 May 1837. 

To Governor of ditto - -- -- -- - 24 May 1837 . 

To the Honourable the Recorder of ditto - - - - 2 -) May 1837. 

To the Honourable Sir B. Malkin ----- 6 July 1837. 

From ditto- 17 July 1837. 

To Commissioner of Eastern Settlements - - - . » August 1837. 

Resolution - - IH October 1837. 

Letter IVoin Governor of Eastern Settlements - - - 4 October 1837. 

To <litto - - - _ ditto ----- a November 18‘.C 

From ditto - - - - ditto ----- 4 November 1837. 

From Recorder of ditto - - - . (1 Enclosure) 12 January 1838. 

To ditto 11 Mareh 1838. 

From Honourable Sir B. Malkin ------ 16 September 1837 . 

Minute by Honourable H. .Shakespear ----- 27 September 1837. 

Ditto by the Right honourable Governor-general - - - 16 October ltft) 7 . 

Extract, U>gislative Department ------ 22 Jaimary 1838. 

Front Governor of Eastern Settlements - (I Enclosure) 27 January 1838. 

To ditto - - - ditto - 20 April 1838. 

Froni ditto - - - ditto - - - (1 Enclosure) 13 Septenilwr 1838. 

To ditto - - - ditto ------ 24 October 1838 . 

Resolution, Legislative Department ----- 22 January 1838. 


From Officiating Secretary to the Government of India, to Secretaries Govern- 
ments of Bengal (No. 41), North Western Proviuce.s (No. 121), Madras (No. 
122), and Bombay (No. 123). 

Sir, 

I AM directed by the Honourable tbe President in Council to transmit to you, 
for submission to the the uccotnpanying printed report, dated tbe 

8th February last, on tbe judicial establi.shment in the Straits, submitted by tbe 
Law Commissioners. 

2. With the view of distributing tbe report to such officers within tbe presi- 
dency of as may be competent to advise on tbe subject discussed, 

copies of the report are forwarded. 

1 have, &c. 

(signed) F. J. HaUidaif, 

Officiating Secretary to the Government 
Fort William, 17 June 1842. of India. 


(No. 124.) 

From Officiating Secretary to the Government of India, to the Governor of 

Straits Settlements. ' * 

Sir, 

I AM directed by the Honourable the President in Council to transmit io you the 
accompanying printed report, dated the 8th February last, submilled by the Law 
Comunissioners, on tbe judicial establishment in the Straits, and to request that 
.300. Y 3 your 
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your opinion, and that of any other officer competent to advise on the subject, may 
be submitted for the consideration of the Supreme Government. 

2. With the view of distributing the report, six copies are forwarded. 

I have, &c. 

(signed) F. J. HallidaVt 
Officiating Secretary to the Government 
Fort William, 17 June 1842. of India. 


I.('Kis. Coria. 
jy Juna 1842. 
No. 

I.egis. Dcp. 


From Governmentof India to the Honourable the Judges of the Supreme Courts, 

Calcutta, Madras, and Bombay. 

Honourable Sirs, 

We have the tionour to forward to you the accompanying printed report, dated the 
8lh February last, submitted by the Law Commissioners, on the judicial establish- 
ment in the Straits, and .shall feel obliged by any observations or suggestions you 
may ofl'er on the .subject. 

We have, &c. 

(signed) fF, fV, Bird. 

W. Casement. 

Fort William, 17 June 1842. H. T. Frinsep. 

A. Amos. 


J.rpiR. Conj, 
17 June 184:2. 
No. G. 


(No. lef,.) 

From Officiating .Secretary to the Government of India, to T. II. Maddock, Esq. 
'Secretary to the Government of India, with the Governor-general. 


.Sir, 

l.fgis. Dcit. I AM directed by the Honourable the President in Council to transmit to you, 
for .submi.ssion to the Right honourable the Governor-general, the accom[>anying 
printed report, dated the 8th February last, submitted by the Law Commissioners, 
on the judicial establishment in the Straits. 

I have, &c. 

(signed) F. J. Halliday, 

Officiating Secretary to the Government 
Fort William, 17 June 1842. of India. 


Cons. 
17 .liinc 1842. 
No. 7. 

Dep. 


(No. 42.) 

From Officiating Secretary to the (iovernment of India, to C. R. Prinsep, Esq. 

Officiating Advocate-general. 

Sir, 

I AJi directed by the Honourable the I’resident in Council to transmit to you 
the accomiianj’ing printed report, dated the 8th February lust, submitted by 
the Law Conin]i.s.<.ioners, on the judicial establishment in the Straits, and to 
re({nest that your opinion on the subject may be submitted for the consideration of 
the Supreme Government. 

1 have. &c. 

(signed) F. J. TIailiduj/, 

OHiciating Secretary to the Government 
('ouncil Chamber, 17 June 1842. of India. 


i.ffris. Cons. 
17 June 1842, 
No. 8. 

l.t'gis. Dop. 


(No. 43.) 

From Officiating Secretary to the Government of India, to^. C. C. Sutherland,lBsc[. 
Secretary to the Indian Law Commission. 

Sir, 

With reference to your letter dated the 2 2d February last, returning original 
papers connected with the judicial establishment in the Straits, I am directed by 

the 
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tlie Honourable the President in Council to transmit to you, for the use of the Law 
Commissioners, eight printed copies of their report on the subject. 

I have, &c. 

(signed) F. J. llaViday^ 

Officiating Secretary to the Governiucut 
Council Chamber, 17 June 1842. of India. 


(No. 12 of 1842.) 

From the Junior Secretary to the Government of Indin, with tl)c Governor-general, 
to F. J. Halliday, Esq. Officiating Secretary to the Govenunent of India, Legis- 
lative Department, Fort Wiliiain. 

Sir, 

I au directed to acknowledge the receipt of your letter. No. 125, datetl 17 
June, and to acquaint you that tlic printed report by the Law Conunissioners on 
the judicial establishment in the Straits which accompanied it, has been sid)mitted 
to the Governor-general. 

I have, &c. 

Allahnhad, (signed) C. G. Mimscl, 

9 July 1842. Junior Secretary to the Government »)f India, 

with the tiovcrnor-general. 


(No. 49;}.) 

From Acting Secretary to the Government of Fort St. (Jeorgi, to F. J. Hidlidai/, 
Esq. Officiating Secretary to the Government of India ; dated Fort St. George, 
J() August 1 842. 

Sir, 

I HAVE the honour, hy desire of the Right honourable the Governor in Caameil, 
to acknowledge the receipt of your letter of the 17th of June last, accompanied 
by copies of tlio report of the Law (‘outmission on the judicial ostahlishinent in 
the Straits; and to state, for tlie information of the Ii()noural)le the President in 
Council, that none of the pnhlie servants under this governineni appear to he 
acquainted witli the subject of the cnaetnient therein proposed. 

I have, 8ic. 

(signed) IV, FMiot, 

Acting Secretary to (iovernment. 


From the Indian Law Commission, to the Honourable the President of the 
Council of India in Council ; dan d (i August 1 842. 

Honourable Sir, 

Aoueeaula' to the instrgetions conveyed to us in Mr. Secrctaty llalhday’s 
letter, dated the 22d April best, we have the honour to submit the diat't ol an .'Vet 
for abolishing the Court of Judicature in the Straits, and erecting otlier eonrl.s hjr 
the administration of civil and criminal justice in the .settlements of Singapore, 
Prince of Wales’ Island, and Malacca respectively, vested with all the powers of 
the existing court, except such as can he eonleired oidy by charter or lelieis 
patent from the Crown, or by commission froin the Atimiralty. 

In framing this draft we have taken from tlie charter, almost verbatim, such of 
the provisions relating to the jurisdiction, fiinction.s, and powers of the pre.scnt 
court, and of the officers thereof, us, according to the plan indicated in our re- 
port under date the 8th February last, we have thought* j>roper to be continued and 
made applicable to the new Courts, combining therewith the new rule.s pioposetl 
for the institution and distribution of original civil suit.'f, arnd for pleading, and for 
the admission and hearing of appeals, regular and special, and the new provision.s 
requisite for the administration of criminal justice under the altered constitution of 
the courts to be established. 

As in this process we have not changed the language of the charter, some want 
of congniity, as regards style, will appear between those part? of ibc Act which have 
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,66 SPECIAL REPORTS OF THE 

been adopted from it, and those which have been prepared for this occasion ; but 
we thought it right not to deviate from the phraseology to which the people were 
accustomed. 

The first section declares the abolition of the Court of Judicature established by 
the charter, and of the courts of requests instituted under authority thereof. 

The following sections, 2 to 1 1 , declare the constitution of the new courts, 
and. provide for the appointment and payment of the judges. It will ^ observed 
that we have not expressly provided that the resident counsellor and his assistant 
shall be the subordinate judges of the court at each settlement, but that it shall be 
competent to the Governor of Bengal to appoint persons, being executive officers 
of government, to he such judges ; thus leaving it open to government to appoint 
])erson8 who can devote their whole time to the business of judicature, if the 
finances of the settlements should ever admit of such an arrangement. 

Section 1 2 provides for the appointment of a permanent sheriff to each settle- 
ment, to be made by the court, «ith the express consent always of the chief judge ; 
and the following s(*ctions, to the i^tli, are subsidiary, adopted from the charter, 
except the i4tli, wliith prcjvidcs for a deputy-sheriff in province M'ellcsley to exe- 
cute the proce.ss of tlie judge who, according to section 2.5, is to be delegated from 
tlie general court of Prince of Wale.s’ Island to sit there. 

Sections 1 6 to i (), adopted from the charter, declare the jurisdiction and 
authority of the now courts. 

Sections 2o to 22 j)rovide for the intervention of assessors, when the Governor 
of llongal iit his discretion sliall authorise their employment. 

Scciion 23 imlicutes the manner of commencing suits, and the first steps to be 
taken by the judges receiving plaints. Sections 24 and 2.5 provide for the distri- 
bution of the .suits for trial. .Sections 26 to 32 describe the [iroecedings until the 
time wheiithe |)leadings are to be taken. Sections 3,3 and 34 provide fur defaults 
by phi intiff and defenilaiit. 

'I'he follovviiig sections, 3,5 and 36, prescribe the manner of pleading, and what 
is to he done thereupon. In framing those sections we have followed the draft we 
had the honour to submit, under date the 31st July 1841, relating to the subor- 
dinate civil court for Calcutta. 

Section 37, relating to the administration of oaths, is taken from the charter, 
modified with reference to the Act of the government of India, No. V. of 1840, 
and the Statutes 3 & 4 Will. 4, e. 39 & 82, and 1 & 2 Viet. c. 77. By these 
slutut.es, Quakers, Moravians, and Se|)aratists, and persons who were formerly 
Quakers or Moravians, but liuve seceded irom those religious classes, nevertheless 
retaining conscientious objections to oaths, are privileged to take affirmations 
instead of oaths. It appears by the public papers, that in the pie.sent Session of 
Parlianu'iit a liill had been introduced in the House of Lords to e.xtend this privi- 
lege to members of other sects entertuining similar scru|)le.'<, but had been with- 
dravMi, in order that it might be altered so as to comprehend all persons conscien- 
tiously objecting to be sworn, on religious grounds. With reference to this pro- 
ceeding in England, we beg to recall the attention of your Honour in Council to 
our report under date the 3d February 1 S40, and the draft Act submitted there- 
with, and would suggcj^i that the section he further modified as therein recom- 
mended. We have omitted corporal punishment liom among the punishments 
allowed to be indicted on \\ilne.sses for contempt. 

In section 38 wc have ventured to suggest an alteration in the law of evidence, 
by a provision, that no person shall be excluded from giving evidence in any suit 
by reason of his being interested in the subject of litigation, or iii the event of the 
suit. We believe that the principle of this suggestion is now generally approved, 
and tliat it is about to be introduced into the law of England. 

Section 39 authorises the judge to award a reasonable payment to witnesses 
fur tlieir expenses, and to enforce the same. 

Section 40 directs how the decrees of the courts shall be made ; viz. that they 
sliuli ho agreeuhlc to cquilv and good conscience, 'ii)|lowing the laws enacted 
specially for the Straits settlements by Parliament, or by the government of 
Iiiilia, and the law of England, so far as it has been held by the “ Court of 
Judicature” to be ap|>licahlc, or may be held to be applicable, upon the principles 
laid down by that court in its decisions. 

In the 6th paragraph of our address to the Governor-general in Council, of the 
8tli February last, we declared our opinion that the principle, stated in our report 
ujHin the IcJ' loci ot British India, and the rules laid down in the draft founded 

npon 
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vipm ii» ai^ with propriety be applied to dbe aettlemeaits in the Straits; bq^ ft«oo(Mr^Ca»tti 
it dees not i||^pear to as that the pn^poeed modifications of the taw would fitly cSywinM* 
find a place in this Act. 

Sec^ 41 provides that the. judge shall determine what shall ibe considered 
costs in the suit, and which party shall pay them, and to what amount, and 
whether the fees of attorneys and oarristers shall be allowed as costs between 
party and party. 

SMtion 42 provides for a fee to be paid by the losing party in a suit ; the rate 
of tbe fee is left blank for tbe determination of government. We formerly made 
a recommeiKlation to this effect for the courts of Mysore, which was adopted by 
government. 

Section 43 provides for the punishment of a party or agent prevaricating, by 
fine within a limited amount, to be adjudged in the decree. 

Sections 45 and 46 contain general provisions for execution, according to the 
charter ; and in section 47 are provisions for the sequestration of the property of 
a defendant who is not to be found, and for eventual judgment or parlc, and 
execution of the same, also according to the charter. 

Sections 48 and 49 provide for the custody of monies, &c. belonging to suitors, 
and constitute the Company’s treasurer accountant of the court at each settlement. 

Section 50 indicates the ui&nner of proceeding in suits in which the Company , 
is a party. | 

Section ,'^1 directs that in ecclesiastical suits the proceedings shall be aS near | 
as possible the same as in other suits. * 

Sections 52 to ()2 provide for the granting of probates' of wills and letters of 
adinini.stration by the chief judge, and in his absence the first icsidcnt judge ; 
and for the guardianship^ the persons and property of infant.s and other inca- * 
pacitated persons. The rules are adopted Iroin . the cliurter, mutatis' miUmdis, 
with reference to the altered constitution and jurisdiction of the courts. * 

Sections 63 and 64 contain rules for appeals, regular and special, according to 
the recommendations in paragraphs 38 to 42 of our Report of tiio 8th February 
last. 

The rules we have framed for the administration of criminal justice, according 
to the recommendations in paragraphs 4%|to 5 ‘^ Htsport, wilt be found in 

sections 65 to (ip, in which we liavc introduced also some of the provisions of 
the charter, with tuodifications to adapt them to the general scheme. 

In clause 17 of section 65 is a provision exempting the chief judge from 
the jurisdiction of tbe courts in respect of ail charges whatsoever, and exempting 
tile governor and resident counsellors from their jurisdiction, according to the 
charter, in respect of all charges except charges of treason or felony, 'flic reason 
of the distinction i.s, that treason and the more heinous fcionic.s arc under this 
Act beyond the jurisdiction of every judge but the chief judge himself. Being 
exempted from the jurisdiction of the courts^in the Straits, the. chief judge, wc 
apprehend, will be amenable to the jurisdiction of the Supretiic Court at Calcutta, 
as residing within the presidency of Bengal, of which these settlements form a 
part or appendage. 

We have thought it expedient to provide (clause 1 8, section 6.5,) that charges 
against the subordinate judges of the local courts shall be iiqard and rictermined 
by the chief judge. 

The provisions in sections 66 to 69 regarding the suspension, and respite, and 
initigation of sentences, and for the pardon of criminals under sentence, and for 
compensation to prosecutors, are partly new, and partly adopted from the charter, 
with modifications. ^ 

In sections 70 to 72 we ’have provided for the mutual execution of the process 
of the courts in the .j^yeral . ^ttlements, following substantially, as far as appli- 
cable, the rules containedMip^ci No. XX. of 1840, uf the Government of Ituiia. 

By section 73 it Is. leftl^th’e Governor of Bengal (in conformity with Act XXI. 
vf 1837) to determine whether any iltid what oaths of affirmations shall be taken 
by the sheriff's, corobers,, and ^otfacr officers who .shall lie appointed under 
the Act. 

And by section 74 the govtfoment of £en^ is authorised to settle tbe fees > 
to he taken in thp new courts, siffiject to the approbation and correction of the 
GoveraQr>^eneral of India in Council. 







168 


SPECIAL REPORTS OF THE 


No. 3. 

lU'Corder^* Court ; 
ite^'tstralioa of 
(’onveyiincet. 

-](> (t 77. 


46.4,0. 81, S. 57. 
3 4 Vifl, c. 37, 

R. ,'>4* 


3& 4W. 4, c: 85; 

s, 4 ‘J. t /? 

TUilefl passed by 
Her^M^yosty io ^ 

Colincil, lo April 

j 8:38. 


By section 75 provision is made for the business pending in tlie existing cdmt, 
according to the precedent furnisbed by the charter 

And Justly, the courts are authorised to establish general rules of process, 
subject to the orders of tlie Oovernor-general of India in Council. 

We noticed in our Report the suggestion of Sir Benjamin Malkin, that a 
provision should l)e made to render officers and soldiers amenable to the local 
eoifrts in the Straits for actions of debt and personal actions, under 400 rupees. 
Sir Bcnjaiuin Malkin observed that “ the existing difficulty would never have 
arisen, unless from the circumstance of these settlements having been forgotten by 
the framers of the Mutiny Act when they were providing for the cases of 
Calcutta, Madras, and Bombay.” The provision referred to is, that where troops 
arc .serving beyond the jurisdiction of the courts of requests at Calcutta, 
Madras, and Bombay, actioius of debt and personal actions, not exceeding 400 
sicca rupees, shall he cognisable before a military court of requests, and not 
elsewhere. As the Mutiny Act cannot be altered by the Indian legislature, tlie 
defect can only be stipplitd by an Act of Parliament, 

We h avc not made any .special provi.sions regarding appeals to the Privy 
Council, considering that the exi.sting rules will be applicable without any declara- 
tion to that ertect. 

To render the proposed conrts completely elHcient it will be necessary to obtain 
from the (Jrown a charter vesting them with admiralty jmisdiction, and also to 
procure vicc-adiniralty commissions tor them. 

' We have, &c. 

(signed) A. Amos. 

C. H. Cameron. 

F. Milktt. 

D. Eliott. 

' ' H. Borradaile. 


Logiei. Cons. 

> Dec. 1 84*2. 

No. 4. 
ICiiclosure. 




i. Whereas it i.s expedient that the court of judicature of Prince of Wales’ 
Island, Singapore, and Malacca, established by charter or letters patent of his 
Majesty King George 4, under datej^ ^yth November, a.d. iS-iG, aud the 
courts for the recovery of small debts^stablishcd in the said "%eltl«m#nts under 
authority of the said charter, should be abolished, and that other provision should 
be made for the administration of justice in the said .settlements : And whereas 
the Governor-general of India in Council has obtained the sanction of the Court 
of Directors of the East India Company to the abolition of the said court of judi- 
cature ; 

It is hereby enacted, tliat the jurisdiction of the court of judicature of Prince 
of Wales’ Island, Singapore, and Malacca established by the said charter, and 
all powers and authorities thereby granted to or vested in the said court, and the 
jurisdiction of the courts for the recovery of small debts established in the said 
.settlements, under authority of the said charier, shall cease and determine on 
the 31st day of 

II. And it is hereby enacted, that after 31st of a.d. the entire 

administration of justice, civil and criminal, within the said settlements, except in 
respect ol causes apd matters, and crimes and offences, falling within the jurisdic- 
tion of courts of admiralty aud vice-admiralty and military courts, shall be vested 
exclusively iu the courts constituted by this Act. 

III . Aud it is hereby enacted, that on the jst day of a.d. a court 

ot record for the administration of civil and criminal justice shall be established 
in the settlement of Singapore, which shall consist of a chief judge and two or more 
subordinate judges, and a court of record, similarly constituted, in each of the 
s(!tilements of Prince of Wales’ Island and Malacca; and the said courts s^Ibe 
called respectively “ The Gepcrul Court of Singapore,” “ The General Court of , 
Prince of Wales’ Island,” and “ The General Court of Malacca.” 

IV. Add it i.s hereby enacted, that whenever in this Act any of the said settle- 
ments shall be mentioned* all places "subordinate or annexed thereto shall be unider- 
stoqd to he included. 

^ ‘ hereby enacted, that the chief judge of the General Court of 

Singapore shall be also chief judge of the OeneraJ^ Courts of Prince of Wales’ 
Island and Malacca, and shall be called chief judge of Singapore:, T^rince of Wales’ 
lUland, and Malacca ; and that sucjLchief .iudg£_sha ^l reside principally at S in- 

gapore. 








Bf'o. 


re» vi$it each of the sautosnents £Vuice of Wales' Island and R««or«i«r>€««M: 

I*J#cca t^^l^aeain eve: j|fear,«»dl shall sit in court frotn time to time at R«g»»uw»mof 
each plaee* 7 nsticlSSB! 8 ^ lias dBposed of the businesa that may tie waiting on'O'wc**- 


for him, or mt^ eome 

VI. And it ts |)e|;eby cnac^, l^t stich cl^ief judge sliall be a barrister of the ^ ^ 

English or Iiish bar of not less tfalan five years* standing, or an a^ocate of thfMRsMiOaabC 
Scottish bar of not less than five years* standing ; that he shall be appomte«|i hy ^ jfi% m tilt, 
tbe Governor-general of India in Council ; that be shall receive a ^alary of 1 7,500 

Company's rnpees by tbe year ; and that he shall not liold any other utlice, place, 
or employment, or ^ engaged jjn or carry on any trade, tradic, or business what- 
soever, on pain that the acceptance of any such other office, place, or employment, 
or the engaging in or carrying on any such trade, traffic, or business, shall be in 
law an avoidance of the office of chief judge. 

VII. Ami it is hereby enacted, that the number of subordinate judges to be 
appointed to the General Court in each of the said settlements, who shall lie called 
ECsident judges of such settlement, and shall be distinguished as first, second, and 
so on, shall be determined by the Governor-general of India in Council, and may 
be reduced or increased from time to time as to tlie said Goveraor-gcneral ir 
Council may seem meet. 

VIII. And it is hereby enacted, thatsuebj^Wentj^ shall be appointed by 
the Governor of Bengal ; and that it shall be competent to him toa.ppuint persons 
being executive officers of-government to be such judges. 

IX. And it, is hereby enacted, that the salary to be assigned to every suclyu Jgf 
shall be determiDe<l by the Governor-general of India in Council, regard being hm:: 
to bis qualifications, and, if he holds any other office under government, to the 
salary of that office. 

X. And it is hereby enacted, that every chief judge and other judge. apj>ointe<i 
as aforesaid, before he ahali be capable of cxefci.siiig the o^cc of judge, or magis- 
trate, under tliis Act, shall take In open court, in such manner as sliull be directed 
by th e Governor of Jieiigu), an oath, or shall make a solemn dcelai ation, us shal 1 ''bi!! 

..WBfciTd by the said Governor of Bengal, that he will, to the best of his knowlet^, 
skill, and judgment, duly execute, the office of judge, or magistrate, and impar- 
tially udmiiiisier justice in every cau.se, matteiyi^or thing which sliall come before 
him ; of or declaration a rdMSrffmll forthwith be made. 

XI. A^ n llThoreby enacted , that the said chief judge, and every other judge of the 
said courts, shall have and use a seal with his official designation inscribed upon it ; 
and that all notices, writs, summonses, precepts, rules, orders, and other mandatory 
process to be used, issued, or awarded by such chief or other juilge shall be sealet 
with .such seal, and shall he signed by such chief or other judge. 

XIL And it is liereby enacted, that' a fit and proper person shall be appnintcf 
by each of the .said general couits to be sheriff of the settlement subject to th< 
jurisdiction of such court, who shall continue in such office until another persoi 
shall be appointed by the same authority to succeed him therein : provided thai 
no person shall be appointed slieriff of any of the said settlements, and that nc 
person having been duly appointed, sheriff shall be removed from office, without thi 
express conseut of the cliief judge. 

XIII. And it is hereby enacted, that the slicrifi' of every settlement appoints 
as aforesaid shall execute all the writs, summon.ses, rules, orders, warrant’s, coni' 


mands, and process of the several judges of the General Court of the settlement, am 
make returns of the same, together with the manner of the exceutioti thereof, t<. 
tbe judge who shall have issued the same, and shall receive and detain in prisoi 
all such persons as shall be committed to his custody by any of tbe said ju dges, 01 
any other Mrson having competent authority so to do ; ami t# Oo all such acts 
matters, and tbiiigs, ana perform ai( such duties, as nearly as circumstances shal 
admit or require, us are or ought to be done and performed by the sheriff of ant 
shire or county in England.^. 

* XIV. Provided tliat fili^beriff of Prince of Wales’ island shall aj^oint i 
deputy, for whom he shall be responsible, to execute ,the process ijnsued by tli 
resident judge in province Wellesley. * ' 

XV. And it is hereby enheted, that whenever any of the judges of any of' tli* 
said courts shml direct and award any process against the said sheriff, or uwan 
any process in any cause, mat^, or thing, wherein the said sheriff, on account d 
Ids being related to the parde^^or any of them, or by reason of any good cause 0 
challenge which wonld be allowed against any sfaerin in £iq;laud, cannot, 01 ough 

' nd 
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Recorded* Coiii't: not by law to execute the same, in every such case such judge st)|^|L|D|i(iie 'aiMi*i^ 
Uegintratipn' of point soQie other fit person toexecoteand efeturn thea9iD)e<aB|^t|bg|jg^yy|gocess"sI^ 
Conveyances. jjg directed to the said person so named 'for tjiat patpo wl! jag roe cause of wicfc 
“ \spcdij p/oceedingSLshall ^ 8pgg]f*t^ and enteg||i|py|w|^^ 

V XVI. And it is hereby enacted, Jl^t "the chJjtinaQtBw 46xca»d^d^ 
unsaid courts s^l have such jurisdiction uiid authority as the Court of Queen^s Bench 
^and the justices thereof, and also as the High Court of Chancery and the Courts 
of Common Fleas and Exchequer respectively, and the several JudgM, justices, and 
barons thereof respectively, have and may lawfully exercise within that part of 
the United Kingdom called England, in all civil jgnd criminal actions ana suits, 
and in matters concerning the revenue : and that the said judges severaltjr'-iihaU 
have and exercise the jurisdiction exercised by the ecclesiastical courts in En^ldld, 
so far as the several religions, manners, and customs of the inhabitants of the ^aH 
settlements will admit. 

• XVII. And it is hereby enacted, that each of the said courts, within the'setfle- 
mentfor which it is constituted, shall have full power to bear, examine, try, and 
^ determine, in manner hereinafter mentioned, all actions and suits which sbdlorinay 
jl arise or happen, or be brought or promoted, upon or concerning any trespasses or 
injuries, of what nature or kind soever ; or any debts, duties, demands, interest, 
or concerns, of what naturg, or kjnd soever or any rights, titles, claims, ot demands 
of, in, or to any houses, lands, orotKer tlimgs, rehl or personal, Within suchit^ 

1 tlements, or touching the possession, or any interest or lien in pr upon the aemie'; 

andcall pleas, real, personal, or mixed, the causes of which shall dr may hpteailter 
’ . arise, accrue, and grow, or sliall have heretofore arisen, accrued, and grown, Wgtmist 
\ the East India Company, and against any persons who shall be resident within such 
settlement, or who shall have resided there, or who , sljiiU^a ye, any^ debts, effects, 
or estate, real or personal, within ' the same, and against the executors and 
S administrators of such persons. 

. XVIII. Provided always, that it shall not be competent to such court to try or 
^^rtCferminc any suit or action against any person who shall never have been JSSt »■ 

' deiit in the said settlement, or against any person then resident in Great Brilaitt'^ 
or Ireland, unless such suit or action against such person so then resident in Great 
Britain or Ireland shall be commenc^MvUhin two years after the cause of action 
arose, and the sum to be recovere^fflNP^bf greater vaj^^e than*lf|^l|j|^lg|giollars.' 

. XIX. Provided always, that nothing in this Act shall extend, or be construed 
to extend, to subject the person of the governor or resident, or any of the counsel- 
,lors of lUc said settlements, or the person of the chief judge of Singapore, Prince 
of Wales’ Island, and Malacca, to be arrested or imprisoned in any civil suit, ac- 
tion, or proceeding in any of the said courts. 

XX. And whereas it is conducive to the good administration of justice that (he 
respectable part of the public should be associated therein, , it is hereby enacted, 
that the Governor of Bengal may, by proclamation, order or authorise every or 
any judge of the said courts, in all civil suits as aforesaid, or in any particular <^s 
of suits, and in all proceedings therein, or in any particular suit or in any particular 
proceeding therein, to sit with one or more assessors ; and such assessor or asses- 
sors shall take an oath, or make a solemn affirmation, in the manner hereinafter 
, prescribed for witnesses, to exalliine carefully, and to deliver a faithful and impar- 
tial opinion, jointly or severally, upon the matters or points at issue ; ahd the 
opinion so delivered shall be recorded. 

XXI. Provided always, that the opinion of such assessor or assessors shall be 

only for the information of the conscience of the judge. * 

. XXII. And it is hereby enacted, that the same process shall be used for soi^- 
moning assessors^i chril suits as is hercinaflei' direefed to be ^ sed jn crrgai p al 
and persons refusing or neglecting to attend accordingly, or be sworn or msdca'iiffif'- 
mation, shall be subject to the like punishment as is authorised for Such 
in criminal cases. ^ 

XXIII. Clause i. And it is hereby enacted, that the manner of cicunmibiiidiig * 
suits, other than ecclesiastipal suits, in the said courts, shall be as f-p 1 

Clause 2 . In each court the resident judges, and at Singapore iriie cliidfjbd^ 
also, when he is at the settlement, shall each sit at stated hours daily, or od 
days, for the purpose of hearing plaints. 

Clause 3 . Every plaintiff bringing a suit in any^tUe said coiirtA, sKdl, exceiit 
as hereinafter excepted, appear in person befdre one of the sittibg judges, and shall, 
orallvor in writing, lay before such judge the facts which <eoiHltitute bis claini. 

ChidM 4 . 
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as a security for aMtoiag ,wbicU 
BMy be, or which may :iMwpiipr^ufr to tbe defendant or' to tbe |||OTtf00l«nt»,td 
respect i>S the matter of tbf siiib respect of the mode of conducting it ; and to 
mocbof thnsaid sam as shall iK)t>^be so due, or become so due, shall be r^id, 
to the plaintiff. 

Clause fi. If tects beto|;<t^ judge orally, the facts, wheUter 

stated of bis own accoto dr elicited by mtami|¥topo, shall be reduced into form and 
wiiuen dotm^ll^ tbdt judK^y' dr^b^^ an ol^rt.^ the court tinder his direction, and 
shall constitute the plaint. 

Claire {7j^VI0tlhe plauitiff lays, the facts before , the judge in writing, the written 
til^be.coiT^ in form by the judge, or by an 0|j$cer of the court under 
luatoil^W* if it requires such correction, and in substance if it in any r^pect disa^ 
grees with tlie statement of facts elicited by the examination of the plaintiff : sub* 
ject to such correction, the written statement shall constitute tbe plaint. 

Claum $. When the statement of facts consti toting the plaint has been mado, the 
judges if be is of opinion tha^ the plaint docs not contain any cause of suit against 
the defendant, or that tbe defendant or the matter of the suit is not withal the 
jurisdiction of the court, shall make a decree accordingly. 

XXIV. Clause t . And it is hereby enacted, that the plaints received in the said 
courts'sbaU be disposed of as follows : — * 

Clause 2. In the court of Sing apore, when the chief judge is at the settlement, ‘ 
op every day bn wnicb any ot toe judges shall sit for the purpose of receiving 
plaints, all the plaints received, except such as ai'c detenuined under clause 8 of^ 
the last section, shall’ be laid before the chief judge, who shall distribute them for^ 
trial and decision among all the judges, including himself. > . ..« 

"Clause 3. In distritiutiiig the. plaints, the chief judge shall endeavour to give tuj 
etch judge a share of them proportioned to tlte time which he is able to devoted 
judicial business and ttiose kinds of suits which he thinks him best qualified t( 
decide. ^ ^ '*'*IP*'*** 

Clause 4. K^fbvided, that the chief judge shall reserve to himself all cases involv 
ing difficult or doubtful points of law, and questions of importance which have nc 
previously been determined ; all suits in which the ist resident judge Ts a paftyr< 
is related to or connected witli a party, or is tiny wise interested; all suits* in which’l 
government is a party ; and all suits in which tbe amount involves a dispute I 
exccedipg 10,000 rupees, wherein an appeal may be preferred to tbe Privy Council, ^ 
under tbe Kules passed by Her Mqjesto in Council, of date the ) Otb April 1 838 ; 
and that all suits in which he is himself a party, or related to or connected with a 
paity, or is anywise interested, shall, be assigned, to tbe ist re^dent judge. ^ 

Clause 5. In the court of Singapore, in tlie. absence of the chief judge, and at 
all times in tbe courts. of Pjrince of Wales’ Island and Malacca, all the plaints , 
received shall be laid before the i4 resident judgq, who shall distribute ^m in the/ 
ipilipner directed in the 3d chid 4th clauses of thiqpectibn. 

t Cia|;|ise 6. Provided, that the chief judge shall have power to call up and place ] 
on his own file any causes assigned to other judges which he shall deem it proper r 
to <l^r and decide , himself, and to transfer to other judges any causes assigned to 
himself which he shall think aop to Ik of a nature to require his attention. 

^Xy. .^d k ,i| hereby, enaetto, lhat one of tlie resident judges of the 4:ouirt of 
Prince^ of Walto shall sit separately in province .Weilesm, and shall receive 

all plaints picfeiTto to him^ggainst persons residing m the said province, i 

of wlitob be jtoiito nj^UBTve to liimadf all such as, according to the arrangement for ^ 
toe distribuubn of hauses winch shall be observed in the said court, would fait ^ 
hifKll,.4f he was stttinft.ip %'ttod.shalLremk JiU.otoers td the 1st resident jiidg^ tob 
‘loosed of asjf toby ha^, jh toid court. 

^ u Aim kithaii^/eWito^ following shall be th 

t^tose g. Every judge to lfipiOto a .fto^ for trial shall immediatcl 

i.:- and.shalihilu^A writ of sutminons |p be issued to the defendani 
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him aoy documents which he may hate io bis {iQSS^^iotty pf. which, the plaintiff) 
with the consent of the judge) demands icspectioh) or wbi^ the ^e^fodant may 
think conducive to his defence, and a list of witnes8«s%;hf idCIPOseis 
be necessaiy for his defence. 

'^CJhuSr^ If plaintiff sa^Ses tBF|hdg lliW!WWfiroflBdidf..lh^^ 
dran hinciselLfrom the jurUdiction'^ tWcouilCIIllll^ju^ge nmy dii^^ 
arrest again^the defendant, to be issued togffmr with the writ'of attnunpos. 

Clause 5. If the defendant is arrested on tbp wairant, be shall be hronght with 
all convenient speed before the judge, who may discharge him from cuito ffy. if he 
gives Miflficient security fur bis appearance, pr if deposits a sum wluch the judge / 
considers, under all the circnmstances of the cas* sufficient, or tf he satisfres the'; 
judge that he docs not intend to withdraw liimaelf from the jarisdictipn ; if the 
defendant docs not fulfil any of these condUionS) the judge shall commit him’ to 
prison until he shall give the security, or make the deposit required, or failing 
thereof, until judgment shall he passed. 

XXVII. Provided, and it is hereby enacted, tliat in suits assigned to the chief 
judge in any of tiic courts in his absence, it shall be competent to the first resi- 
dent judge, when the plaintiff satisfies the said judge that the defendant is likely 
*to withdraw himself fruu) the jurisdiction of the court, to issue a writ of summons to 
the defendant instantly, together with a warrant for bis arrest ; and if the defendant 
is arrested, it shall be competent to the said judge to proceed according to clause 5 
of the last Section. 


XXV II I. And it is hereby enacted, that in the absence of the chief judge, it 
shall be competent to the first resident judge of any of the courts, in any suit on 
the tile of the chief judge in such court, when it .shall be certified to him by or on 
behalf of one of the parlies that a material witness i s abou t to depart from the 
jurisdiction of the court, and not Jikely to be'^feseht w h’m^be"^ cause is beard 
by the,£hlef judge, to issue a surrlmons to such witne.ss, and to take his examina- 
tion, but not without notice to the opposite party to attend at such e.Yaiuination ; 
and any deposition so taken, and duly eertined, shall be read in evidence at the 
hearing of the cause by the chief judge, if the witness shall then he absent from 
the jurisdiction, or unable from sickness or infirmity touttend, or if the chief judge, 
in his discretion, shall think fit to dispense with his attendance. 

, XXIX. And it is hereby enucteCT,"|[jbttt in the absence of the chief judge, it 
^lall l>e competent to tbe first resident judge of. any of the courts^ in any suit on 
ff>e file of the chief .judge in such court, to take all other steps which cannot be 
delayed wilhout risk of injustice. 

XXX. (Mause 1. And it is licreby enacted, that every plaintifi' and defendant, 


in any suit in any of tire said courts, shall appear, except as hereinafter excepted, 
in person, ou the day .specified in the writ of summons, 0ind on every other day 
fi.xetl for their appearance by the judge hearing the cause. 

Clause 2. A plaintifi' or defendant may be excused from appearing iu persou, 
if ill, if afeseiit from jlie setUemeut, migaged .ia fjux puUi^^ if exempted 

on account of rank by any rule or regulation, or by a special privilege heretofore 
judicially rccuguistd,. from- appearing in u court of justice, if of advanced age, if of 
the female sex, if there is a g:)-plauitiff who .appears ia. peesun, 4f there is a 
co-dofciulunt defending jointly, yho appears in persorf. ■**-’ - ‘ • 

.Clause..^;,. ButJi) all these cases the judge «may refuse to bold the. party excused 
from apfx'uring in person, if he is not satisfied that the excuse is made iw^goed' 
faith, and that the matter of the excuse exists in a sufikient degree to justify him 
in admitting it. 

XXXfe And it is hereby enacted, that whenever an agent has been adtmfifed 
in place of a part3|.su<fii. age n t> - «hall he pei‘mil£ad4w4o'^«^the-piM!ty might ^ve 
done had he appeared, and shall be liable to be examined and crosBOcamined in 
the same manner. 


► XXXlIff*And it is hereby enacted, that the judge may, if he tbihics fit, order 
Ihut the p'aity excused shall'be examined in any^way in which ap abBeht 
may be examined. V. / .; . 

XXXI II. And it is bere’by enacted, that when a plaintiff stmS apt' in 

pc)>on or by agent, on tljie dny appointed in the writ of summqj^'iq 
the judge umy provisionally make a ’decree against him, tvbkh t^e jntro.’may 
restMud, if the [ifaintifi* appears, in person or by a^nt, 

after the said day, and shows sufficient cause ; and )f. flm (ifllftwiff ^d^.;noi.appear 
in person on the said day, but shall appear by agent,, Itm tliq jt^ge.sliaU. apt 

admit 
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1|M»riH>ti, the Jse^ may neveitiMetm e^tntae the egt^c u]p>iHi ttifi 
inav nmfaft ^ w yji ^ plaintiff r 6r he llliy oM|er 

witutnoh tlH^ plimiiifif. aod a^oora to 

^ chiy. «ad:4f shall malie a tfodfoe- ^ 

him."' ,;.■ '■^•v-', v'''S*%'’,;,*\.',. ■ '*' 

XXXIV. clause 1. And h » hercbji dhactcd, that if, after due'-foryice hf lhe 
auminons, defondant ^aH B<>t appear, in person or by ageut> upon the day 
appointed, due judge mayfoike a decr^, after eouaidering the all^tions of the 
plaintifi' alone, and the evideneetiddnced in support thereof ^ and ifihe defeodasit 
shall appear by a^nt on the said day, aiid the judge shall not admit the excuse 
offered hythc agent for tlie non-appearance .of the defendant in person, he may 
make a decide against, the defendant, after examining the agent upon tlie merits 
of the suit. »> 

Clause 2. Provided, that n Hen an agent shall appear for the defendant, the 
judge may order the agent to summon the defendant to appear in }>erson on a 
specified day, and adjourn the proceedings to that day; and if he shall ,not»' then 
appear, shall make a dt'cree as aforesaid. 

Clause 3- And provided, , that when a decree shall be made, as aforesaid, 
witboiit the appearance of the defendant in person or by agent, and tlie defendant 
shall appear in person or by agent within a reasonable time afterwards, and shall 
•show sufficient cause, the judge may rescind the same. ’ 

XXXV. And it is hereby enacted, that as soon as the plaintiff and defendant 
are together .before the court, in person or by agent, the judge shall proceed to 

take the pleadings and settle the t^murrers and is sp os, of fact . 

XXXVI. Clause i. And it is hereby cuact^ dj tl>at the ni^iror ot pleading 
.shall be as follows, whether the suBject-matteroTtne suit be of a legal or et^uitable 
nature, br of both : . •« < 

Clause 2. The defendant, in answer to. questions put by the judge,, shall confess 
or deny each orihe matoriai allegations 'contained iii the plaint, and shall state 
any matter whereby be proposes to avoid the plaintifl's right to a decree arising 
out of such allegations contained in the plaint as he has confessed. 

Clause 3. The defendant may demiuiH^tt he thinks the plaint stales a case 
, insufficient to entitle the plaintifif to a decr^. 

Clause 4. The defendant shall not be precluded from demurring to any mattef 
in the plaint because he has pleaded to U, nor bp h«> 
ing to any matter in the plaint because he has demurred to it. * ' - ’ ^ 

Clause 5. 'rim defendant shall not be precluded from denying as many of the 
allegations in the plaint, as he disbelieves. 

Clause 6 . The defendant shall not Ije precluded from avoiding the plaintiff’s 
right to a decree arising out of any allegations ip the plaint which flic defendant 
has confessed byjj^estatementofasj^ as he beliyyes to be true . 

Clause 7. TliejuSgeTBBir^nBFcS^^ in reducing^ the pleadings to writing, 
pleas shall be kept distinct from demurrers, and t hat no hlea shall be doubl e ; aud 
also that ^leascontoining^ shall beJ^ j^distiDct from pleas containiog 

lause 8. The Judge shall also 

ma ttery 

and SiiaJl in other respects be su^as.to lead directly 
equity, or fact, and fhat each issue shall have as much particularity as conveniently 
may be. 

Clause 9. AU the above Mes of plM^ shall ia?^^PD]h^.jts far as they are 
capable of sucblspinica^n, to the suhSequent stages of tlie pledQmgs. 

Clause 10. If, after demurrers and issues of fact have been settled, a decree 
can be properly made without fonthcr evidence than that of the parties, <i|^d sythout 
aigoment on the kw or |^tty aiid gootl conscience of the case, the jiklgc idiall 

make bis decree immediah^- ’ * ' 

Clause 11. The plaintiff' aniTddt^aat may, through t^c medium of the judge, 
C|;osa*mmtDiDe,ea<^ Othlir matter affirmed or denied ou either side in 

Otmse >2. If tny demunrer fot^ts from the pleadihgs .which thetjtidgc thinks 
fit Tor fu^meot, be shi^l, after . wi^ the. pallte,>dl]^a day tor the 

ihik 13. If any tsaue Of ■^dt'fe«a 1 ts. from the pleadings upon which it is 
^00. Z4 * necessary 
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neceissat^ to hear evidrace, the Judge shall nudte a bote of i^e.:iMUBMa of the wit* 
neasea on both sides, and of the facts which each of them is ee|iO(»ed to prose, 
and the documents which each of them is expej^d^to ^i^doie, awl phail graait 
such subpoenas, and subpoenas duces tecom, at tol^ to 4 e* beceisaiy^ 

the purpose of Justice, and shal^l, aftm* consultation with the pastiof^ Sx; U'*^ 
the taking of evidence. 

Clause 14. Provided, that if it sbidl appear to the judge at thritt, any other 
stage of the suit, that justice cannot be done withont hearing some pendte, not a 
party to the suit, who may appear to be interested in it, the judge sbdi direct a 
summons to be issued to such person to defend Itis interest, and it shall be com** 
petent to the judge to hear any other person, aj^pearing voluntarily, without w 
summons, and claiming an interest in the suit. 

Clause 15. And provided, that if in any suit before a judge;, not being the chief 
judge, it shall appear to such judge, while jie is taking tljfbi^plhadings, or in any 
subsequent stage, that the Stfit is due Which ‘ougHt'fo'bOl^d^and determined 
the chief judge, he shall transfer the suit to the chief judge, and direct'tHe par- 
ties tp appear before him, and the chief judge shall proceed with the suit. * 

XXXVII. And it is hereby enacted, that every judge in each of the said courts 
shall be empowered to administer to witnesses and others whom he may see occa- 
sion to examine in any suit or proceeding before him, proper oaths and aflirmations, 
that is to say, to such persons as profess the Christian religion, the oath upon the 
Holy Evangelists of God, and to Quakers, Moravians, .-and others who are 
exempted by law from talking oaths in the courts in England, the adirmation 
according to the form used in England for that purpose ; a nd to Hindoos' and 
Mahomedans, the affimation prescribed by Act *» No. V. of 1849 of the Governor- 
gencrai dl inaia in <Jouncil ; and to bthei^ sucfi oat h, in such manner and form as 
he shall 'deeni mo.st biiiding'*oirfI!Sir" consciences respectively ; and the deposi- 
.tions Having been reduced into writing, and subseribed by the judge, shall*be tiled 
of record; and in case any person so.cft&d shall refuse or wilfully neglect to 
appear and be sworn, or, being Quakers, ‘Moravians, or others exempted as afore- 
said, to affirm, and be examined, the judge siiall be empowered Mr punish such 
persons so reAisihg or wilfully neglecting, as for a contempt, by fine and impri- 
sonment. s ' 

XXX VIII. And it is hereby enacted, that no person shall be excluded from ^ 
giving evidence in any suit or other proceeding in any of the said civil coutrts by * 
reason of his being ifatere sted in the subject or li tigation, or id the event of the i 
^jSrt. , "'■ ■■ ' ^ 

' !SXX 1 X. And it is hereby enacted, that the judge shall order and decree to 
every witness appearing before him upon a subpoena, such reasonable sum of 
money for his expenses as he shall think tit, whether suck witness shall be ex- 
amined or not, to be paid by the party at whose request the said subpoena shalt/ 
have issued; and if the said sum of money shall not be forthwith paid or se-jjj 
cured to such witness to the saflslacfiwr* party shall 4 
be compelled to pay the same by su6h ways and process as are hereinafter provided 
for enforcing” the paymenl' and satisfaction of money recovered by Judgment, 

sentence, or decree drthe'8aTd j'|Itlg??r^ ''' ' ^ ’ ' 

XL. And it is hereby enacted, that the ju^esjisf the said < e6urt$*'shail m 'SH 
caseTniSljFTSeci'SSs whicii shall be a OTeeableTO eqhity and^_y_od consciem ;e« fol- 
lowing the laws wfaicIThave been, dr shall W, eriMted^specliilly ^or the sat^ 
ments by the Imperial Parliament or by the ' government of iPdia^ and the law of 
England, so far as it has been held by the Court of Judtcaiare heretofore existkig 
to be applicable, or i ^y be ^Id to be apjd ica^le upon tlue princtple s laid down by 
that court in its 

XLI. Clause t. And it is hereby enacted, ilmt lb every decr^ the judge ibhll 
order ho\||^uch of the amount of any fees wbiejb may have been pt^ i^r he pay- 
able 'to 8fhy attorney or bfirrister shall be retdeoned sat costs betwtieb |^y 
party, and what Other 'expenses incurred the parties in 
ing the suit shall be TOjlikioned as costs io the suit $ and 

which party shall pa/o^ts tp tl^e othhf, and to what , 

Clause 2. Provided, *thtft^no fees which may 
any*attorney qr barrister eball be reckoned bs costs betwbeaj^^libad^pijftj^ 
the judge shall be satisfied .that the fosisttehe of sb^ bahfot^ 

reasonably reouired. • ■■ ■ '' 

XLII. And whereas it is expedient tbbt 






and .that mmt , incoandan^lf ^ ,c 0 ntiihute RMotdM^y Owbwi 

towhnls.ihe of Hie jHdti^ 'et^lshtDanta, it is hei^gr^ aniMtdA. tbat^w 

suit u mcb «i4 ayei^ of 4 !qih:U the party w jmu^ «(^iwb«I whom 

^ dectee is iMIe sh^lfll^^ (daiotiis, pay a lee e^nsi |o 
<tf tite ya^e cjbiwed lipd if defepdatu or defendaohit a %e.«||«ml to 

of the value decreed ; provide^ that the judge uoay rejfit siid^ ifee; 
if ho shall be ssnafied tlMd tiia or parties against whom Use decree iot atade 
hadi.reaiioa^hlo^iiiid iiw , suing or defending. ■ , . 1 

. XUII. And -whereas it is expedient that parties to suits and their a^^nts who 
prevaricate, or wiltfnlly make fid'<2 statements, should be punished, it is herebyj 
enacted, that whenesf r tlm jutke is satisfied that any party to a suit^ or any agent, 
in one of the said courts has prevaricated or wilfully made a false 9tathment, he 
may in hb decree impost upon such party or agent a fine not ht^ceMing 
and in default ofVfballhdt may order ^ch party to be imprisoned for a period not 
exceedii^ ' ' 0 ^ ‘ y 

XLIV. Aud it is hereby enacted, that all fees and fines levied under this Act 
by each of the said courts sttall be paui monthly into the treasury of the j^ast 
India Company for the settlement at which such court is held. 

XLV. And it is hereby enacted, that every judge of each of the said courts 
shall be empowered to awar^ and issue a writ or writs, or otiier process of exepu* 
tion, directed to the sheriff, commanding him to seize and deliver the possession of 
the houses, lands, or <^,ther things recovered in and by judgments, sentenoes, or 
decrees, of himself or liis predecessor, or to levy any sum of money which shall b,! 
so recovered, or any costs which shall be so awarded, as the case may reqbire, 
by seizing and ' selling so much of the houses, lands, debts, or other effects, real 
and personal, of the party or parties against.wiiom' snch-wnt or writs shftH bb 
awarded, as w^ll be sufficient nr amwer-Tmd’^satisfy' the said judgments, or to 
take andimprisbn the body or Jodies of such party or parties until be, she, or 
they shall make such satisfaction, or, to do both, as the case may require : And 
it is hereby enacted and appointed, that the several debts to be seized as afore> 
said, sliall fropi the time the same shall be extended and returned into the said 
court, be paid and payable in such manner and forui as the judge in each case 
shall appoint, and no other, and such payment, and no other, »ihall from thence: 
forth Im an absolute and effective discharge for the S|id debts aiul every of them 
respectively. « 

XLVJ. And the severd judges are hereby authorised and empowered to make 
.such further and other interlocutory rules 'and' ordSfS as the justice of the proceed 


ing may seem to require in each case. , 

XLVII. And it is hereby enacted, that w^n a judge of any of the said courts 
shall be satisfied by the return to the said stint of summons or warrant of arrest 
that the defendant in any suit before him is not to be found within the said set- 
tlements, such judge shall be empowered to award and issue a writ in the nature 
of a writ of seqae8tnitiei»^-^F«et^' to the sheriff, command^ug him to seize and 
sequester the houses, lands, goods, effects, and debts of such defendant, to such 
value as the judge shall think rqasoqablo and adequate lo'the cause of action, and 
tlie same to detain dll such defendant shall appear and abid e the order of tlto 
ceu^t, as if lid had dppeured^n tfifeilTffidT piWta^rTTlI^^ judge shall be 
eiDf^wered, according to his diserditen, either to cause the said bouses, lands, 
goodt^'wffiects, and ddhts to he detttittddriw'vpcderw^o bo-^^ and to give a day 
to suciicdefendant^ by- proclamation in open court from time to time, not exceeding 
two years in the whole; and if such defendant shall not appear on the last dav 
which the judge in bis discretion sltall think proper to give, and the judge shall 
be satisfied that <dlw dtUgenee' has 'heett^iused on the^imrt of' the •plaintiff* to give 
notice of such action or actions to the d^endant or defendants, it shall be lawful 
for the judge |o proceed, to kw, examine, and determine the said 

complaiat ^ suit or^f^iiag .of action, and to give such judgment and 

aurgrd and order such as aforesaid ; and if judgment shall in such ease 
paw ^ fhe. pSointift^.j^cj^ge ^all be empowered to award and issue a writ 
to the sheriff, cchnnmiiwhg wto^to.wril the said houses, lands, goods, ^ects, aid 
ddhhi 1^ and seq^tend, apd to make satisfaction out of tlfe produce 
tbc^i|v%1^e piqfntiff ihif or sum so recovered, and his costs, and to 

retiKi» ^^q>lus,^if ppy I pfter satisfying the sad judgmfmt and costs, 

and ^peases of the said sequcitiation, to such penton in Whose possession the 
* * “* ‘ frer^ seked,. oi; .ott^wwe to, reserve the same for tbi use of the sakt 

A A defendant 
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Becorder'f Court: defendant as occasion shall require ; and if snch eifeets ahatl aol be sufficient to 

Rcgictruiott of produce the sum so to be recovered, and the said costs, the jnd^ shall have 

^ power further to award and issue such process of execution for the dradency as is 

hereinbefore provided for levying money recovered by judgment and <x»8t8 ; and 
if judgment shall in such last-mentioned case pass for the defendant, the judge 
k shall have power to award and order the costs of the said suit, and the expense of 
^ the said sequestration, and all the damages occasioned thereby, to be paid by the 
k said complainant to the said defendant or bis attorney, or the person in whose 
i possession the said effects were seized, the same to be levied by such proeess as 
^is hereinbefore provided for levying costs j and the said debts, from the time of 
t ^their being so seized and extended, and returned into court, shall be payable in 
such manner /IS the judge shall tlirect, and no other. 

XL VI II. 4^d it is hereby enacted, that all money, jewels, precious stones, 
and securities of the suitors ol each of the ^aid courts which shaU be ordered into 
court, or to lie paid; xlfehvwed* or^epqsitedHi(^*8afd*^cfeH)dy^ shall be paid, deli- 
vered into, or deposited in the public treasury of the East India Company at Uie 
settlement at wbicli tlie court shall be iield, to be kept and deposited with the 
cash, precious stones, jewels, and effects of the said Company, ^subject to such 
orders and directions in every case as the judge to whose province it belongs shall 
from time to time think fit to make concerning the ;,same, for the benefit of the 
suitors; and each judge shall from time to time order and direct any money 
belonging to suitors of the court, in cases within bis province, to be invested, at 
interest or without interest, for the purpose of remittance to any place without the 
said settlement as there may be occasion, for the use and benefit of the parties 
respectively entitled thereto, on any bills, bonds, or securiiies^^of the said Com- 
pany, or any other bills, bonds, or .securities,' as such court shall see fit to order 
and direct ; and all executors, administrators, guardians, and trustees whatso- 
ever, acting with respect to such investments at interest or for remittance, under 
the directions of’ judges of the courts, shall be indemnified against all risk or loss 
to be occasioned thereby. 

XLIX. And it is hereby enacted, that the treasurer of the said Company at 
each of the said settlements shall be, and be culled, the accountant of the General 
Court of such settlement, and shall act, perform, and do all matters and things 
necessary to carry into execution the orders of the several judges of the said 
court relating to the payment or delivery or depositing of the suitors’ money, 
jewels, precious stones, and securities into or in the said treasury, and taking the 
same out again, and investing the money of the suitors at interest or for remit- 
liance, and keeping the accounts thereof, and for doing sucli other matters relating 
thereto, under such rules, methods, and directions as shall from time to time be 
made and passed by the several judges of the said court. 

L.' And it is hereby enacted, that in rase any person shall have any action or 
•suit against the said East India (company, such person shall be at liberty to 
proceed therein in like manner as hereinbefore mentioned ; and it shall and may 
be lawful for the cliief judge in any such suit or action duly brought in any of the 
said courts, to issue a summons for the appearance of the said Company, to be 
Served upon the governor or president and the resident counsellor of the settle- 
»meiit in which the cause ot action or suit stiall have arisen; and thereupon the 
said governor or president, and such resident counsellor as aforesaid, shall appoint 
such person or persons to appear and act frir tlie said Company as they shall see 
fit, and such person or persons shall be admitted to answer and defend such suit 
in the name and for and on the behalf of the said Company ; and the said chief 
judge siiull be at liberty to issue process of sequestration against the lands, tene- 
ments, chattels, estate, and efi'ects of the said Company, to compel their appear- 
ance and answer; and on non-appearance, or for want ot answer the said 
Company, to proceed in the same way as the said court might proceed against on 
individual absent from the said settlement, and on whose behalf, after sequestra- 
tion of his goods and chattels, no appearance should be entered er ahs^r given ; 
and the said chief judge ^hall be empowered to try, hear, and i^feferaiiae aH such 
actions and suits in the'said courts against the said Company; -^nd to' ’'give judg- 
ment and costs, and award execution, and do and order all such eth<^ matters and 
things therein, as fur as the case will admit, in such manner as herem w uieotiOaed, 
as to any person or {lersons whomsoever, subject nevertheleee td sueh right of 
appeal by either party as herein is mentioned; and in likd- maoiierj if - tlMt 
Company shall have any action or salt against any person or persons, it shall and 

■ aaay 



to aiyd for Umi jud foveroor or president, Mid coun^ eny two of 
tbe govenMw or preiddeet being elveys one, to ajuthorise Miy,|iMwon or 
• 00 $ for bebalf of t^.eeid. Coii^Mny«. aod in their nasee, to ii^o> eompleint 

thereof in anting to the coort jto ^oee jurisdiction the matter kiek>ng$. and the 
chief judge sitting ki such court shail |>roceed therein, and sludl‘ hear end deter- 
mine the same, as in other cases ; and, in case Judgment or sentence she^ to 
given against the said Company, shall award costs, to to levied upcm the goods 
and efiects of the said Company as they shall see occasion, subject nevertheless 
to such appeal by either party as herein is mentioned. 

LI. And it is hereby enacted, that all causes, suits, and business of ecclesi- 
asdcal cognizance which shall be brought before the said courts, shall be dis- 
tributed among the judges, in the manner directed in sections XXIV. and XXV. 
of this Act, and that the manner of proceeding therein sliail be, as ncor as rany 
to, in cpofuimily wkli tbe rules hereinbefore prescriticd for all other suits. . 

LI I. And it) is hereby ^enacted, that tiie diief judge sitting ia the General Court 
of any of the said settlements, apd in *hi8 absence the first resident judge, shall 
have full power to grant probates, under his official seal, of the last wills and 
testaments of all or of any of ttie inhabitants of the said settlements, and of all 
other persons *u'ho shall die and leave personal efiects within the jurisdiction of 
such court, and to commit ^tters of administration; under his official seal, of the 
goods, chattels, credits, and all other effects whiatsoever within tire said juris- 
diction, of the persoi^ aforesaid, who shall die intestate, or who shall not have 
named an executor resident within the said settlement, or where*the execuLrr, 
being duly cited, shall not appear and sue forth such probate, annexing thc'Vill to 
the said letters of administration, when such persons shall have left a will without 
naming any executor, or any person for executor, who shall then be alive and 
resident within the said settlements, and who being duly cited thereunto, will nol 
appear And sue forth a prolmte thereof; and to sequester the goods and oliattels, 
credits and other effects whatsoever, of such persons so* dying, in cases allowed 
by law, as the same is, and may now be, used in (he diocesu of London ; and to 
demand, require, take, hear, examine, and allow, and it occasion rc(|uire, to. dis- 
allow and reject tlie account of them, in sbeh manner and form as is now used 
or may he used, in the said diocese of Londdn, and to do alf other things what* 
soever needful and necessary in that behalf. 

LI II. Provided always, that the said chief or other judge in such cases as afore- 
said, where letters of administration shall be committed, with the will annexed, 
for want of an executolr appearing in due time to sue forth the probate, shal]^ 
reserve in such letters of administration full jKJwer and authority to revoke the 
same, and to grant probate of the said will to such executor or executors when-J 
ever he or they shall duly appear and suc*fortb the same; and the chief or other 
judge shall grant aud commit such Iciters’of administration to any one or more 
of tbe lawful next of kin of such person so dying as aforesatd, and being then 
resident within any of tbe said settlements, and being of the age of 2i years; 
and in case no such person shall then be residing within any of the said settle- 
ments, or, being duly cited, shall not appear and [>ray the same, to any compel 
tent officer of the said court, or to such person or persons, whether creditor or 
creditors, or not, of the deceased pcTRon, as "the "Chlfir' or other judgo shall 
see fit. 

LIV. Provided, that probates of wills and letters of administration to he 
granted by tbe said chief or other judge shall be limited to such money, goods, 
chattels, and efiects as the deceased person shall be entitled to within the juris- 
diction of the said court, except io the cases specified in section XiX.« 

LV. And it is further enacted, that every person to whom such letters 
administration shall be committed, shall, before the granting thereof, give sufficient 
security by bond, to to entered into with tbe said Company, for tbe payment of a 
competent sum of money, with one, two, or more able securitie.s, respect being 
l^d in the sum tliereto to be contained, and in the Ability of the sureties, to the 
valMi uf the estate, cradiUt and efiects of the deceased ; which bond^ if admini^ 
tratioB fkoU to granted to an officer of the said court, «8hall be deposited in the 
pubj^ treasury of tbf said settlement ; and if granted to any other person or 
patsttps^. shall be deposited in>the said court, amoug tbe records thereof, aud 
these sai^ kept .^ and o copy thereof shall to also recotrded Among the pro- 
the said cemrt.. „ * 

ilyja^vAad the coodibon of thf said hood shall to to.the fiallowing effect:— 
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Jiecorder’s Court: That if the above bounden administrator of the ‘‘goods^ chattels, and ed^cte of 

Aegiitrntion of the deceased do make, or cause to be made, a true and perie^t inventory of all 

Conveyances. singular the goods, credits, and effects of the said deeeasied, vHneh bavc^ or 

shall come to the bands, possession, or knowledge of him the sail ndmioistrator, 
or the hands or possession of any other person or persons for him, and^e same 
so made do exhibit, or cause to be exhibited, into the General Court (of Singapore, 
Prince of Wales* Island, or Malacca, as the case may be), at or before a day 
s therein to be specified ; and the same goods, chattels, credits, and effects, and aU 
other the goods, chattels, credits, and effects pf the deceased at the' time of his 
death, or whicli at any time afterwards shall come to the hands or possessiMi of 
such administrator, or to the hands or possession of any other fmrson or persons 
% for him, shall well and truly administer, according to law; and further shall make, 
s> ’’or cause to be made, a true and just account of his said administration at or before 
a time therein to be specified, and afterwards from time to time as be, she, or 
they shall be lawfully required ; and all the rest and residue of the said goods, 
chattels, credits, and effects which shall be found from time to time remaining 
upon the said administration accounts, the same being first examined and allowed 
^ -of by the said chief or other judge, sitting in the said court, shall a^d do pay and 
-dispose of in u due course of administration, or in such manner as the said court 
‘’itball direct, then this obligation to be void and of niyic effect, or else to remain 
in full force and virtue.” And in case it shall be necessary to put such bond in 
suit for the sake of obtaining the effect thereof for the himefit of such person or 
persons as .shall appear to the said chief or other judge to be interested therein, 
such person or persons from time to time giving satisfactory security for paying 
all such costs as shall arise from the said suit, or any part thereof, such person 
or persons shall, by order of the said chief or other judge, be allowed to sue the 
same in the name of the said Company ; and the said bond shall not be sued in 
any other manner; and the said chief or other judge shall be empowered to 
order that such bond, as aforesaid, shall be put in suit in tiie name of the said 
Company. , ^ 

LVII. And it is hereby enacted, that when probates of wills and letters of 
' administration shall be grunted as aforesaid, certain periods shall be fixed, within 
>. which the persons to wlioin they shall be granted shall from time, to time, until 
• the effects of the deceased persons shall be fully administered, pass their 
i accounts relating thereto before the chief or otlier judge in the said court ; and 
> in case the effects of the deceased shall not be fully administered within the lime 
'^'or that purpose to be fixed, then or at any earlier time, if the said chief or other 
judge shall sec fit so to direct, the* person or persons to whom such probate or 
ndministrution shall be grunted shall pay and deposit the balance of money 
belonging to the estate of the deceased tlicn in his, her, ur their hands, and all 
money which sliaH afterwards come into his, her, or their hands, and also all 
jirccious stones, jewels, bonds, bills, and securities belonging to the estate of the 
deceased, into and in the treasury of the said Company, in the name of the trea- 
surer, us accountant of the court, to abide the orders of the said chief or other 
judge, or shall otiicrwi.se dispose of such money, goods, chattels, and securities as 
the said chief or other judge shall direct; and the said chief or other judge shall 
from time to time make such order as shall be just fur the due administration of 
.such assets, and for the payment or remittance 'thereoff or any part 'ti!ier^f,:a» 
t occasion sliuil require, to or for the use of any person or persons, whether resident 
or not resident in the said settlement, who maybe entitled tlieretp, or any part 
^hereof, us creditors, legatees, or next of kin, dr by any other right or title what- 
soever ; and it shall be lawful for the said chief or plher judg'e to jlpw to any 
'^executor or administrator of the efffects of any deceased person or persop^p^tgept 
u.s licrein mentioned) such commission or per centage put of his, hpf, ,Pf. iffeir 
assets as shall be just pnd reasonable, for their pains«and trouble ^erpip. , , 

LVIII. Provided always* that no allowance whatever shall be made fortiw 
pains and trouble of any executor or adtninifttrator who shall ni|gkbt to pass his 
accounts at puch time, oP to dispose of any money, goods, clM^ike&»‘;’0r '<4Mwitiee 
with which he shall be chargeable, in such manner as, m purshctocePf^hy ^oeral 
or siiecial rule or order of the said court, shaU be requisite i andviinoreover, «very 
l^xecutor or administrator so neglecting to pass his' accouiica, ■'or to dispose of anfy 
such money, goods, chattels, *or securities witb wlffch he sbtAdieidiarged^ uhoil^bo' 
charged with interest, at the rate to be then current within> lhoMa|d: setdeiMiit,' 
' ’ for 
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Mr such sum and sums of money as from time' to time ebell beve been in bis • R«eorder’$ Cewft 
ends, abetber he ^hall or shall not make interest thereof. ^ ‘ . Registration of 

IJX. And it i# hereby enacted, that in tl» cases of persons dying in any of the conveyances, 
sid settlements, and leaving personal effects in more than one of me setthmients, 
ppItcatioAs for probate or letters of administration shall be made to tim chief 
idge only,' whenever be shall be holding a court at any of the settletneobs in 
'faich sdcli property may be, and probates and letters of administradcHt granted 
y the cbiefjudge in such cases shall have force in respect of all money, goods, 
battels, and effects which tlie tlm$eased entitled to in all or any of such 
ettlenients. ' 

LX. Provided, iBiat in the absence of the chief judge, the first resident judge 
f each of such settlements may take order for securing the proiierty left therein j 
y the deceased, until probate or letters of administration shall be issued by the 

hief judge* ' ' ■ t"" ^ 

LXI. And it is hereby enacted, that the chief judge, and in his absence the first 
esiden^ judge of each of the said courts, shall have autliority to appoint guar** 
iaiis and keepers for infttnts and their estates, within the jurisdiction of stich^ 
purt, according to the order ailtl course observed in England, and also guardians 
nd keepers of the persons and estates of natural fools, and of such as are, or shalt^ 
e, deprived of their understanding or reason, so as to be unable to govern tbem- 
elves and their estate^ and in such cases to inquire, hear, and detenniqc, by 
ispection of the persofr, or such other ways and means by wbicli the trutli' in»»y 
e best discovered and known. » 


LXII. Provided, that when the estates of such incapacitated persons are 
ituated in more than one Of the said settlements, the appeintment of keepers of 
uch estates shall be made by the chief judge only ; hut the first resident judge 
1 every such scttletnent shall take order intermediately for the security thereof. 

LXIII. Clause 1. And it is hereby enacted, that oppeals from the decrees 
lade by tlie said courts in original suits shall he allowed, under the following rules 
tid provisions : - • ^ 

Clause 2. In every suit which shall have been heard and determined by the 
econd, or any inferior resident judge of an^ of the said courts, any phirty con- 
klcring himself aggrieved by the decree' may appeal ,to the first resident judge; 
nd ill every suit which shall have*becii heard and determined by the first rc- 
ident judge, any party considering liimsclf aggrieved by the decree Inay appeal 
0 the chief judge ; and in every shit which shall have been heard and determined 
•y the chief judge, any 'party considering himself aggrieved by the decree may 
ippeal to the College of Ji/slipe at Calcutta. 

Clause 3. Provided, tlia’t when an appeal ahall be made to the first resident 
udge of any of the .said divil courts, raising questions of law^ the appeal shall 
)C referred to the chief judge. • 

Clause 4. Provided also, that it'lhall be competent to the chief judge to call up 
,nd place on his own file any appeal that may be before this first resident judge of 
iny of the .said courts involving points which he thinks^ught to be determined by 
liniself. 


Clause 5/ Any party desiring to appeal under this section shall present a netirio n 
I the iudee, to whom the appeal lies, in person or by an agent, within one nidhth 


o the jud ge, to whom the appeal lie s, in person or by an agent, within one nidfith 
? 0 l!rfn 5 ''mite wHen the decision to which it relates was passed. 

Clause 6. Provided, that an appeal shall be admissible, at the discreliou of the 
ippl^al judge, aj^any time between oj^a month and three months from such date, 
ipoh good and substantial cause being sliown for such .delay. 

Clau8|P7. Provided also, that when the appeal lies to the chief judge, and he be* 
ibt presmt, the petition shall be preseided to the ..judge who~passed the decision 
o which it relates ; and that when the appeal lies to the College of Justice the 
letition shall be presented to tlVe chief judge, or, in his absence, to the first resident 
iidge. • • 

Clause 8 . In petidoo of appeal, which shall alwgys be accompanied with a 
of the deat fifej |he of appeal shall be distiftctly specihed ; ki porti- 

shairbe deinaira wm^er the decree is impugned as being contrary to 
siw, or ineonsisteDt with usage Jiavnig the force of lay> or some practice of the 
:o^% oras aguastevi^ncey or hee^se of defects dr irregularnies in the pro*) 
:«ed}hj^vb|ffore judgmclit ) and if tke petilaoa of appeal is not sufficiently explicit, 
t sjiMdi^iieoompeteiit to the judge receiving the petitidn to examine the party, or 
.'.300. A A 3 



No. 3. 

lUtcocdi^r’g Court : 
Rcgidtrstton of 
Conveyances. 


180 


SPECIAL REPORTS OF THE 


Ills agcut, and to cause tite {letition to be amended according to Uie explanations 
given at such exa&iirMtion. 

Clause 9. If the grounds of appeal set forth in the petitiofo^are obviously insuf- 
ficient, it shall lie competent to the appeal judge, upon the mere perusal thereof, to 
rcjccl the appeal. \ 

Cluuse 10. Otherwise the respondent shall be summoned to appear and answ^, 
in person or by an agent. - • 

Cluuse 1 1. Upon hearing the answer of the respondent, if the judge is satisfied 
by it that the grounds of appeal are impificii^, be may reject the appeal. 

(’lausc 12. But a judgment reversing or altering the decree of the lower 
Court shall not be passed without a full consideration of alt the proceedings held 
in the case. 

Clause 1 3, And no decree shall be reversed or altered on appeal if the decree 
be consistent with the justice, conscience, and equity of the cage* 

(/hiiise 14. It sIialT be cumfictent to any judge bearing an appeal under this 
Act, and not being satisfied that the ease has been sufHcientfy examined, to order | 
the judjie who passed the decree to reconsider his .judgment, or to order amew 
trial oftlie facts by the same, or by another judges ,* 

LX IV. Clause 1. And it is hereby enacted, that a special appeal shall He'^o 
"the College of Justice at Calcutta from decisions passed by the chief judge, and by 
the first resident judges of the said courts respectively, upon appeals heard by 
them under this Act, which shall appear to be inconsistent'with the law applicable 
to rtic case, or with some usage having the force of law, or some practice of the 
courts, or shall involve some (Hiestion of law, usage, or practice upon which there 
may be rcfwonablc* doubts, under tlie following rules 

Chuiso 2. Anf application for a special appeal shall be presented to the court 
which^ pa.ssotl the decree .complaincSl of, within the time limited for the preseatatioo 
of regular appeals. 

~-.L^auHA~3«<.EMu:y~petitiou fur a .special oippeal^iballiiejuMampaiucd with copies 
of the severed decrees pasmxl in the casot .and the petition ahalLstate .prccisely. 4 b 6 
point or fioints of law, usage, or practice, in -regard to which the decree of the 
first appellate court is impugned. ’ ■ 

Clause 4. Tlie petition sliall be heard in the first instance hy a single judge of 
the C’ollegc of Justice, and if it shall appear to him that an appeal is not admis- 
sible on the ground.s .stated therein, he shall -immediately reject it.; if it shall ap- 
pear to him, on the contrary, that the appeal is, admissible, he shall pass an order 
accordingly, and shall direct the respondent to, be siuninoncd, at the same lime 
certi^ing the points to be determined. 

ciniiso In every case ol special ap[)c:il admitted as aforesaid, the College of 
Justice shall determine the point* or points certified as above directed, and no 
other point or part of the case whatever. 

Clause ( 5 . And it is hereby provided, witli respect to both regular and .special 
appeals to the College of Justice, thht when the petition of appeal shall be pre- 
sented after the term i»f one month from the date of the decree, but within the 
term of three months, the lower court shall receive the petition, apd in forwarding 
it to the College of Justice shall express an opinion upon the causes assigned fo( 

^ 

LXV. Clause 1. And it is hereby enacted, that enminal juslitC Rhntt' be adHPi- 
ntstered by the courts hereby established, after the following manner : 

(danse 2. The said chief judge shall from time to time hold a court-of-t^r 
and tirininer and gaol deijvery in and for'each of the said sct|jcmcQts, and shaUJ 
hear ami determine, by the oaths or affirmations of a jury of good aoC suffidenip' 
men, or of the major ixtrt there of, a lf treason s, murders, and other crimes done or 
committed wiffim such settlement, subject^ by law to the punishment of death, y 
w iihout presentment or indictment by a grand jur^Ni ^ 

('lauso 3. And the said ’chief jud ge holding a court of oyer and terminer and 
delivery as aforesaid is hefiel^erapowered, without preaentoeat or iodictisent * 
by a geend jury, and without any inquest or jury, but with tfi eaiq of t hree aaaeaaore , , 
to inquire of, hear, and«deterinine all a'im(» and oBences no^ aii%^ by law to the 
punishment of death, but^subject by law to imprisonment for life, or for 14 years, 
or for any lon^^er term, or' to transportatign for any term. 

Clause 4. And the first 'resident jqdge of each seUlenMmi shall Iwdd a court as 
iften as there may be occasion for the trial, with the aid of three aasesaoi^ of 

aduies. 
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crimes o£^nce$, and niisdeiD«aiK»’8 sntgect to « less punishment than any of the Rceorder’s Coartt 
punishments aforesaidt but beyond the jurisdiction liereioafti^ nssjg'ned to the 
magistrate. . -onv***™*.. 

Clause 5. In every case tried by the chief jud«, or any other jadge, with the 
aid of assessors, the as^ssors shall be sworn, or snail make a solemn affirmation, 
to a true opinion according to the evidence, and the judge shall sum up the 
evidence on both sides, and the a8se.ssors shall thereupon state their opinions 
a«riatm ; but the judge (mving beard and considered their opinions, ‘shall pronoonce 
the accused guilty or not gailty ufmn h'ifpuwo opinion, and a|ndl sentence 
accordingly; the opinion^. dS the d.ss<&ors shall, ^howcYcr, be stated on the 
record. • ' * 

Clause 6. And when in af 5 y case under trial by the first resident judge of any 
settlement it shall appear by the evidence that the erinic committed i^ liable to a 
sentence ubich can be passed by tlie chief judge Q^ily, Jlie sa^ judge sball quash 
the proceedings, and shall order the case to be, reserved 'Vor trial, by die chief 
judge. 

^ 7* Likewise in ..any case committed for trial befbre the first ^resident 

jmdge^' it shall appear on a purusal uf the proceedings before .the. magistrate. that. 

case is one which ought to be tried by the chief judge, he shall order the .case] 
to be reserved for trial by him. » ^ • 

Clause 8. And in any o.ase tried by the first resident judge of any settlement in 
ahich he has found (Im accused guilty, if a doubtful point of law is involved iijk 
the case, it shall be competent to such Judge to refer the point for the ppihioii o.* 
the chief judge, and he shall pass sentence according to the opinion deliverei>*by 
the chief Judge on such reference. * • * > ♦ 

Clause 9. And the chief judg^ and other judges aforesaids>|fos||6etiyely ahall 
from time to time, as there may be occasion. Issue their i^HTnint or piwCbpt to tlie 
shcrifl'of the settlement, communding him to Mimmon a'*Wtrvcilh.'ht nombei'; to be 
therein specified. Q|!tluij|ih abitatits or persons conniiora|U at the seUlgflietitMJ^fli^c 
■ *"**"***" hueged mm criff>e8~ tn triitd hv a jn^. 

oincr nersodSTrrTTic same (lescriuiion to serve as assr-ssors in ruses to be tried 


with tlie aid ot assessors ; and it any jierson or {icrsoiis suminoneu to serve as jurors 
or' assessors as aforesaid *.sliull refuse or neglect to attend accoriling to such 
summons, or to be sworn, or to make tiie ufiirniatioii required of them, or shall' 
make other default, the said chief judge and other judges respectively shall be 
empowered to punish such contempt by fine and iinprisoninent for a icasonulile 
lime to be limited, or by both ; and the .said chief judge and other judges shall 
be empowered, in like manner and under the like penalties, to cause all such 
witnesses as justice shall require, to be sunimoned, .and to udniinister to them, 
and each of them, the like oaths and affirmations as may be administered to 
witnesses in civil suits under this Act, and to proceed to hear, try, and deterniiue 
the crimes and otFcnces upon which persons are charged before them, and to give 
judgment thereupon, and to award exeentioB thereof, and in all respects, except in 
so far as it is otherwise provided by this Act, to udiiiiiii.Mter criminal justice in such 
or the like manner and form, or a.^ pearly us tlie condition and circumstunces of 
tlie place and the {lersoDS will admit of, as the courts uf oyer and tcriiiiner do 
or may in England, du» attention lieing had to the several religions, inunners, and 
usages of the native inhabitants. 

Clause 1 o. And the second resident judge of each of the said seltlemcnt.s 
be magistrate and superintendent of ]xilicc and coroner in and for the said 
the resident judge in Province Wellesley shall be magistrate and 
siqierintendent of police and coroner in and for the said province. 

Clause ri. And such magistrate .shall be vested with all the powers of justices 
of the {leace in England, for the purpose -of Jeaeping the peace, and for pursuing 
and arresting and bringing offenders t g jnstir^ , a p4 Xpf da'fnp a ll other acts which 
by virtue of any lavj- acjabsUijt^. now in forc^ ^in tlie said setticincuts may lawfdtly, 
be done by a justice of the peace 

C'lanse 1 2. Aijd such magistrate as coroner shall .cxerct-se the like >powmp»;i' 
autlmrities, and junt^t^pna as^by k may be exercised iby coroners eleicfflTor 
any county or place in EnglaoiS ; provided, that be may hold an inquest with a jury 
consisting of any number of persons not than three, y 

Clause 13. And such mngistraite shsU hold a preliminary investigation in cases 
of -ft nature to be tried by the chiiff judge, or by tne ^st resident judge, and shall 
coiiiiiiic 4 he pefsOQs accueed, or hold >ttein to bail to take their trial in due course, 

- Jew, A A 4 ' rOJT 
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or ihill discharge fliem ; and shaM hold a court froih timg «0 tftn© to ma^ Jbe ucires- 
aary for the trial imd puntshaient» by himself, in sumtna^ itoy as ^fuay be 
must consistent with the attainment of substantial justice, of criines^ afl^ctoy'^nd 
misdemeanors, subject to a punishment not exceeding ordinary im^sitmtiienifdt 
six months, or a fine of 200 rupees ; and shall have powdr in like manner, and 
under the like penalties as aforesaid, to summon witnesses, and to administer oaths 
and athi'inations to them, and to punish contempts. < . 

Clause 14. And the Governor of Bengal is hereby empowered to .^ant 
iiilssiuns, or to authorise the governor a&the l^ideiit counsellor in any«of the said 
settlements to grant commissions, to any servants of the £ast India Company. or. 
other inlmbitanl^ oT the settlement, to assist the said magistrate ip his eKeettUve 
functidns, and to be his deputies in the office of coroner, and therein’ t& ^ef%^ 
tiic same powers as he is hereby authorised fd exercise, in concurrency with hiUi 
and under liis direction. 

' Clause 15. ^And fITPTjovernor of Bengal shall giaeaucb orders as he .shall dceih 
hieet for the appointment*of constables and suljordinate pea(^e officers, to perform ^ 
the duties usually pef^ormed by such officers in England, Under the direct^n and * 
control (if the said magistrate. * 

I Clause id. Aiurthc said magistrates and assistants to magistrates, and all 
iionstubics and police officers shall he subordinate to, and all their acts and pro- 
ceedings shall 1)0 liable to he inquired into, annulled, corre(itcd, aud dealt with by 
the chief judge of the said settlement, and by the like method and process, as near 
as uiay he, as justices, inugi.strates, aud peace officers are subordinate to the 
Court of Queen’s Bench in England. 

^ ’Clause 17. And it is hereby provided and declared, that the courts hereby 
established shall not be competent to hear, tij, aud determine any charge against 
the chief Judge, nor any charge not 4 )ciiig for treason or felony against the governor 
br any of thicouiicillorirr 

Clause 1 8. Aud it is hereby provided, that any charge which may be brought 
ajfWnst an V ^1 11^) 88" WfTTgr'than the chiDf^udge7"W“y||SIWf"8!fjn!ragistrate, sh all be 
heard, tried, and deterinined by the eblefjOtlge only. ‘ -- , 

Clause 19. And for every sentence of ordef"pas8ed in a'criUTiiiarfiTal.'oTin any 
’‘p^roceedihg other than u trial in a criminal case by a mUgfSlfatyT^hcre sfiair Be 
’^permitted an appeal to the first resident judge, within one (1 ) week from the date 
•of such sentence or order, which shall be decided by the said judge, or, if it shall 
involve a doubtful point of law, shall be reserved by him for the decision of the 
chief judge. 

Clause 20. And in all cases tried by the chief judge or first resident judge- 
df any of the said setilements, with the aid of assessors, in which any person has 
. been convicted by the judge against the opinion of the assessors, or of the majority 
Of them, or in uhich the conviction is challenged by such person as wrdag in point 
bf law, the person convibted may appeal, if the trial was held by such first resident 
judge, to the chief judge, and if it was held by the chief judge, to the College of 
.lusiice at Calcutta. 

Clause 21. P^ivkled, that such appeal to the chief judge shall be made within 
one month, and shall he delivered to the chief judge in person, if he is silting in 
thC jCourt of the scttleiueut, or to the judge by whom the appellant was convicted ; 
and. that sucli appeal to the College of Justice shall be made within one month,, 
and shall lie delivered to the chief judge in person, if be is sitting in the court of 
t(ie settlement, or to the first resident judge of the scltlemenl. 

Clause 22. ‘And provided, that if such appeal be mode u^n a prtflWIWWlflfif 
IS obviously groundless, it shall he nt once rejected by the judge to whom it is 
delivered ; but a reconl shall be made of the reasons for rqjectiug the appeal, for 
the inspection of the chief judge at his next visit. 4#' . 

Clause 2;j. And chief judge shall have full and 

oji^bsolute power and authority to ^ jijllow ^or^n y an anneal made by any party 
pretending to be a^rieved byihy^SS©^ *"®ju''y> andtopfder aiMi r^^ate 
‘the terms upon which such alppear^f!flffT>?’allo^ when he atoMKhtHk fit to wlloiw 
alt Bp{Hi|l ; and when aifcb* an appeal is allowed, it shall be by the GqU^ 

of Justice at Calcutta. 

Clause 24. Aud itshairjic competent to any and every court hearm^ an appeal, > 
under any of tbt provisionsuereinbefore captained, from a senteneo or order passed . 
‘in a criminal trial, or in aby other criminal proceeding to al^tn or annul ^ 
‘sentence or order, to order a new trial of the whole or any part of the case, dr 

■ ‘ to 



to or^ iui4 mtOts^.i of 

diuiii^l ^ or4W. 4^ 

P■y*fWfw^ »• d^nM pr^ CMC of Bon-piiyjgliint ^^Wlfioe* 

to 9$dor».iii uddUipn to ti^ ^eotewce^^ jtiaiiple impriaopai^^ not tecceo^Botf tw o* 
““^?***- ■ .’- ■■ " ” '• ^’ : ''- : ^ , , ,. .;. • . 


CkitMO 35. Atkf it ftludl be evmipeteot to the chief jodge of die sold eetBemeiit * 
to call for tl>e record of any criminal trial or proceediag hcM before any of the 
rerident judges or aoagialratea, and to the College of J ustice at ^icutta to caill^ 
for tlic recovd of any trHd or procee^g h|^ before the said chief judge, and' 
thcreupocir respectively to pass sueh orders as. may seem fit ; pr ovided, riiat th e 
ponisfcOTieiBt ordered by*fhe lower court shall fn.no m ai* h<r amd tlm t 

upon a^y peffwfta acouitted by 


tnOK 


ioar. 


LXVI. And it is hereby enacted, that no sentence of capital punishment, or 
of transportation, or. of yorporal punishment, shaU be casried into execution 
{tending an appeal { and Vnat it snail be competent to every i 
reprieve Ate sentence pdised by such court ufion any pefso% convicted of ani 


tail be competent to ever^ court to respite or ^ 

* toy < 

oAence by or before it, and to substitute any lesser punishment than, that to which » 


socii perf^pn shall have been senteuc^, and during the respitcMor suspension of 
the execution of any sentence to cause tlie persop convicted to be kept in strict ^ 
custody, or to deliver hii»n to ball, as the circumstances shall seem to require. 


LXVII. And it is hereby enacted, that it shall be competent to the chief judge, , 
on any occasion when he shall think fit, to refer any case to the consideration o;' 
the College of Justice, to reprieve and suspend the execution of any sentdhee, 
capital or otherwise, until the orders of ttie said College bf Justice shall be received ; 
and the chief judge shall in such case transmit to the College of Justice a state- 
ment of the case, of the evidence, and of thw reason of such reprieve or sus- 
pension, with an authentic copy of all the proceedings in such case, for their 
deteriiiination thereon; and it shall be com|>etent to the chief judge in tlie 
meantime to cause 'nHi'e'^pdl^on sentenced to be kept in strict" cuiitouy, or to 
delTver him out to bail, as the circumstances shall seem to require. m 


LX VIII. Provided always, that it shall be competent to the Govenier of 
Bengal to extend mercy and to grant pardon to any person upon whom anj{ sen- ' 
tence shall have t>een passed, and to allow of the return of any |>erson who shall 
have undergone the sentence of transportation. 


LXIX. And it is hereby enacted, that it shall be com{>etcnt to each and every 
of the said judges and magistrates to order satisfaction to tie made to any prose- 
cutors for any crimes committed or contempts incurred, as to Into shall seem 
reasonafaie jura fit, out of any fine or fines to be set or imposed u{}on any {lerson 
or persooe^^lllbo shall be convicted before and fined by bin> ; and that such finas 
shall be fjakl according to auch order to be given by the said judge 
magistrate. • « * * 

LXX. And it is hereby enacted,’that afty writ, warranty or other process iisued 
byvny^judge or magistrate of any of the dburts hereby established, ma^ ue exe- < 
ciAdtd wnbin thy J tt r&dlC lt b Tr d f Wfm t ft n ff t f ife wtkl ce mfai i n mainrer ft j HDWtllg : 
A'copy of such writ, \dintt m f ; I ff BUW f TW W awr /auUmii ilt hi wJ by Uie a t a S Oltim > 
of the Judge or magistrate issuing the same, shall be transmitted by sucITjddne 
or magistrate to any judge of the General Court for the settlement in which tho 
process , if to be executod, who upon the receipt thereof sha ll gn<b y|r| ^ yhe piYy.<*af 
and direct it to lie executed by the sbdrtff of the settlemen t,' in the same . manner 
and subject to the «aiAe rules as if it were a process issued b;^the said court ;■ and 
all pe rB i h ii f **diS^»cying or obstructing the execution tliereof shall fie punishable 
by the sm jwdge as for disohedieiice or obstruction of process so issued. 

LXXL Provided* Judge to whom^any suieb firbeess shall be traefmtttdil 

foe totoCttrioa aa .alo^pmiso nray amebdmmit, if it shall appear 

LXIL And provided, jndge lb whom any writ, yAurac j^'Uthdir fdtxtoss 

for the seizure or detenrion of any person shall be traniudited execurion as 
aforesuM, shall have authority, by om endorsement tbero^, to ^reot.^at biul may 
be tik^ ^;»edfying in suefa endpti^uidtit the ainboilff und bonilM^ of suifAjs^ 

300:.^ ■’ - ' '"''''.Bn''' * 9 - ^^-''hnd 


and for this purpose to call for such documents and to make Siicli inquiry as he 
shall think proper. 

XXXIII. And it is hereby enacted, that the Governor of Bensnl shall ^eter- 
mhie and order whether any and what oaths, or affirmations, shall be taken or 
made, and in what manner, by the sheriffs, coroners, and ptiier officers who 

* shall be appointed under this Act. 

XXXIV. And it is hereby enacted, that a table of the fees to be taken in 
the said courts for any business to be done therein shall be settled j^^the Gover- 
nor of Bengal, and shall be varied fi'om time to time, at the discmiitin of the 
satd Governor; subject always to the approbation and correction of tfie 
gencrat'^bf liiSia in Council ; and provided; 'ThW'the table of feio whieb ohatti^ 
in fortn?" in ^ S i a gap a wf nd 

Malacca at the time when this Act shall come into operation, shall be observed in 
the courts established by tlys Act. until a newJtahlfiLi>f fees shall be settled as 
' aforesaid. * ^ 

LXXV. And it is hereby enacted, that indictments, informations, actions, 

* suits, causes, ^lul proceedings, depending in the said court of judicature and 
courts of requests, whicli by this Act arc abolished, whether originally institubMl 

* in such court, in any branch of its Jurisdiction, or trai^sferred from any other 
court or courts, shail not by such nholitiun be abated, discontinued, or annulled, 
but the same sl^all he transferred in their then subsisting condition respectively 
to, and shall subsist and dcficnd in, the said courts hereby established, according 
to the several jurisdictions hereby given to such courts severally and respectively, 
to all intents and purposes, as if they had been respectively commenced, brought, 
found, presented, or recorded in the said courts hereby established, and the said 
courts hereby estahlished are aiftliorised and empowered to proceed accordingly 
in nil such indictments, inforinations, actions, suits, causes, and proceedings to 
judgment and execution, and to make such rules and orders respecting the same, and 
also respecting any sum or sums of money belonging to the suitors of the said court 

•of judicature ami courts of requests, as the said courts might have madi^, or as the 
.said courts hereby established are empowered to make in causes, suits, or pro- 
ceedings comnienceil or depending before the said courts hereby established ; 
for U*hich purpose it is enacted, that all the records, muniments, and proceedings 
whatsoever, of or belonging to the said court of judicature or courts of requests, 
or which ought to be deposited witli such courts respectively, shall be delivered 
and deposited and preserved amongst the records of the general courts of 
Singapore, Prince of Wales’ Island, and Malacca. 

XXXVI. And it is hereby enacted, that the cliicf judge, with esident 
’ judges of the General Courts of Singapore, Prince of Wales’ Islancl(f||||^^ 

^icrehy established, shall frame such process, and make 'such rules add orders for 
the execution of the same in all suits to bt^commeneetj, sued, or prosecuted, apd 
in all criminal pruceedhigs w ithin their jurisdiction, shall be necessary for the 
due execution of all or, any of the poVers Hereby CQmuiitteil thereto, and shall 
make such rules with respect to tl ye qualitication, appointment, form of 
JK£!, cnlllTCinilllnjlll' ttllll {jUfVlL'li dl 'furors 4'nJ assessors, as they may deem exoeofent 
Wlffl U cs|)eciai uUenlion to tiie diheren^ rctigions, manners, and 
UMg^ of the persons who shall be resident or commorant within their jurisdic- 
tion, and accommodating the same to their several religious, manners, and Usages^ 
. and.tQ,.thejdiXtuiiat|inces of the country, so far as the sayie* ca^ consist wjth |be 
due execution of lt||}v and the attainment of substantial justice. 


XXXVIX Provided always, and it is further enacted, that all of pro- 
cesses, and rules and orders for the ^ecutiun .thereof, which liajJjlillffiiiiiiiiil by 
the said courts^ shall be trausmitted to the College of Justice at (j^cutta, to be by 
the said College of Justice communicated, with their observatidb*^M the'Oovernor- 
Niceneral of India in CoTincil. fow ^nection. apbrobationdHEHr rl^saf; tmd such 


*same shatt be 


general of India in CoTincil, 

process shall be used, qwd sucnTiu&tslIairB^^ooin^i r^su, viiicn uiv anuiv sunu 
’ repealed or byithe Governor-general, of India in Council. 

(signed) J. C. C. Stttl^kmd, Secretoiy. 

^ . s. ' ** 
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From C. R. Prituep^ Esq. Offieitting Advoc4te>«eDend, to F, J. Esq. ^ 

OfficiSiUng Secretary to the, Governmeat or India, dated the iith At^ust * 

/i 84 *i. , ", 

Sir, * ^ 

1 HAVE now the honour to forward my reply to the reference made to' ma lty 
yoara of date 17th Junh last, of the Ee(>ort on the Judicial Establishment in the 
Straits hy^dba Law Commissioners, bearing date the &th February last. 

utn^al pressure of public bumiess must aftWd my excuse for tbeddayof 
aay refdy to the above relerence. ' 

1 have, &c. 

(signed) *C. R. Priustp, 

Officiating Advocale>general. 




(Legislative Department.) 

Judicial Establishment in the Straits Settlement^. 


* Opinion. 

The plan suggested in tlie Heport of the Law Goiinnis.<iion for improving the 
adipinistration of justice in the Straits settlements, and reducing the dispropc*' 
tionate expense of the existing establishment, appears to nte to be in ‘^most 
respects calculated to effect the objects in view, liut there are some |H>ints ir 
which I think it erroneous or defective ; and these 1 will point out with as iimc): 
brevity as I can, in the order in ahich they are summed up. in the Report. 

ist. I think the grand jury may well be di.spciised witii as an indispen.'^ahh 
preliminary to tiie trial of criminal cases by the petty jnry. The number ol 
residcuts of the different settlements qualified to act as grand jurors is much too 
small toodmit the employment. of so voluminous an instrument of investigation on 
^every occa.Mon of a criminal charge; and it scorns to me that the previous inquiry 
may, in 99 cases out of 1 00, be safely entrusted to a paid and responsible niugis* 
trate, provided he be a person of some legal experience, liut I think it w#uld be 
most unwise to abolish the grand jury altogether. 

' First. Because it would leave an accusing party no redreas whatever in the pro* 
hable case of mistake or prejudice, and possible case of caprice or undue bias u( 
the magistiacy, which in each of the different settlements will be vested in a very 
number, if not in a single person ; and that with little or no check from 
and far removed from the eye of the controlling authority. 
'^'f^E^HHpecause there arc other^functions that a grand jury may perform with 
infinite ai^ntage to the public, and for w]iich there couid be no other body te 
look to — the presentment of public nuisances or g^'icyanccs, tiie suggestion ol 
public works or improvements, and tlie like. Besides, a grand ‘jury properly 
itituted would materially strengthen the haqds of'govcrnment in settlements 
■^te, and EO ill policed ana ■ pix>|eacd.-ttf .t h o se in cpiestlqn. ft would, 
ver, afford the means td.thenflly .pracUCidikdaMl^ intubitiM;^, 

and hold out a distinction that would be eagerly grasped at by the Asiatic.|pd 

3 •Asiatic portions of society. I would preserve the institution of the errand 
for no other reason than as being the only constitutional germ of political 
Ptiohs that for a long time to come will be available in those settlements fbt 
any purposes of advancement ; and 1 would give it, .amongst others, the power oi 
inquiry^^l^ ^reaeiii^nent of such criminal charges as might have bqpn rqected by 
tbe wa§ait|p|;y. 'I.^wbidd, moreover, uipke Uie nicmbem of tlte .grand jury Ust 
liable to serve as sppdial jurors (ut assessors) only wh^ .such sfj^t^ld be require<^^ 
but 1 think (||||pHMiddiiable reduetidn might well be made in tbe number rec ^ 1^'* 
to hold an io^idhifi^ in Endaod, and that Uie perio^iqat meetings of h'itb 
jary should regulg/' sessions of 

Court. . ■ * * .#1; Ooveminent 

I think, also, that in llie prasent condition of the seltUniLnts during 

wHif wfth advantage W ^rtailed of its number, but flfn to^''^®*®****®'^* (**•* 
i^edoetiOD to three juroia^ or assewors mily t tbe'num^ ^ procedure) a very 
dtfiterunce of opinion, give a majority of one only. aod. alilitary traosac- 

vTotild be the lowest number to wtueb tlie jury, ai 1 wo^ . 
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itec y^t CoOTti redaeod, with regard either to the of tiih indmdd^oomporfng it, .or to the 
RegMtcadiMi «r general acquiescence in theu’ eerdiet. The Dumber four anwtkjl ehaaffi;a.fliajucf«jr 
olf three to one ; and as to tbe kKcoavafuence of eqoal dhqeioaoCfO|daioil;i|a^ 
be obviated by discharging ibe jury ao eqdhily dividedv^a^ tttllMg^JlRiLaoalSidi^ 
which, if equally dividea, ^lobld entitle the actmsed to aoqmtta);-; 'i.' > 

But the roost objectionable items in the present scheniei a»^ ifMieed hr 4 hat 
recommended by the prior R^rt of 30tb Augast 1838, refenred^tQaadnpoihodM 
in the Report now submitted to me, are, isf^ the limhatibh of tho Dcmm of 
July or assessors ; qpd, 2d, the mode in which they are to exercise tmR^n 
First, By leaving th theytidge, B8{>ropoaed by the LawCommitmon, ^dKp 
of the (act as welt as the law, it ap|)ears to me that they have wheily losltiii^af’ 
the grand advantage .of the jury system, — >tbe separation of the cogniahnce Of law: 
from that of fact. Herein consists the very essence of Juiy trial. It renders-^O' 
judges of both the one and the other more careful and more expert ; it teacbas 
them to respect each the other ; and the division of their respective rwponsibiity 
renders the public better able to estimate the manner in which the duty oi eara 
has bemi performed. Besides, it is not correct to assonse thaC the ojunionMitf a 
professional judge on questions of fact is generally preferable to that of practicitl 
men of the world. Experience leads invariably to the contrary condasion. It 
is rare to find professional judges who are what may be caii^ gopd jurymen. 
So long as I have practised at the Indian bar, I can hardly say that I remember 
more than one judge who, in matters of facts, was more than an average juryman. 
Moreover, the plurality of the jury, even of the reduced number, gives it in tbtS; 
respect a great advantage over a single judge, as it necessarily combines , 
extensive and various knowledge of habits and cbaraicter, the value of which is 
the more to be coveted when the professiunal judge is a new comer, as be usually 
will be in these settle«i|^nts. 

To give the power to the prc.siding judge of overruling the finding of the jury, 
is to destroy all consciousness of independence and responsibility in the jurymen 
— to render the office not only thankless, but degrading — to promote the arrogance 
of the judge, and ensure the listlessness or subserviency of the jurors — instead of 
dividing responsibility, and giving to the result the united weight of a double 
tribunal. . The effect of this innovation would inevitably be to make the verdict, 
in the eyes of the accused and of the public, the act of a single mdn. I look upon 
it that it was this mistake thi|t has all but nullified the attempt made in the tune 
of Lord William Bentinck to introduce a sort of'juries, or puncliayets, in mo- 
fussil proceedings, by Reg. VI. of 1832, which has proved little more than a dead 
letter. 

Second. The mode in wbich, according to the plan of the Law Commirion, the 
Juries (or assessors) are to exercise theis /unctions, appears to me verj^aiiy, ami 
inkely to impede the course of justice.^ Babh^s to give a separate DpqBM? whimi 
the professional judge is to note or niipute. If this is lA take place in pwUc court, 
it will point out to the accused and iris partisans those amongst his judges who 
favour and those who condeiitn ; thus making the individual jurors a mark of dis- 
like, or even revenge, which is no slight matter in a Malay or Ghinese communky^ 
If the disbussion is to take place a/rart, it will, in case of difference, degenerate 
debate between judge and jurymen. * 

For these reasons it seems to me far better to abide by the English system, that 
has stood the test of ages, and is still pre-eminent in its pracrical result above :the 
newfangled innovations which have presumed to improve upon it. The juiyli^ 
sheuld be subject to challenge by the accused on the ground of favour, or affection ; 
and the jury should be sole and independent judges of tbe fact, with no other |Kkwer 
In the judge' t^n to award a retrial under certain circomstaaoes; and thmif verdict 
thould be delivered as the verdict of thot-whole, so that the odium 0r.^pidngitysof 
^hould never ri^t on the individuals. This is what is called uoaniiiiity of the 
the .-which is usually ntore apparent than^al. Tbe decision 6!ra%]|p the English 
generai<.^era)ly that bf thf msjority, tho^h dmivered as tb^ Jading the wh(de 
prbeess Sb.^heQ the mipt^y W preVaffed, it' has always ' on the rMde .of 

repealed or j^ence.* , . . 

’^rsitfontof tbe Law Commission, foir ^vin^ fixsd salmies in Iteit of 
•foiffihfipd with advantage. Judicial offieers^ and. those whose 
^ nninlXfnay, and perhaps ou^f^to be thus remtmersted ; 
5 H foiind to grow ineit' in their dadi^.m the absence of 
attei^ion; but the zeal and dj^^noe of execalive 

dii^es 
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dH^ can nnljr be ensured byi«isaiA>(Hr«fMrtiiHialft «o ilM.D4|eeli^ , SburiffsidbKMM <«s^v. 

^ tamunerated bjr ponndaiie ; efifitnl «itBhiwieit<Wf wd r«(B«»e»lyr<flemin^ 
l ^de pattniefaw <faia prodpbfc in rtesawini no# »oindi'4><her new^ jswi«»«* 

dftibo, Jnie tlili(Sd|ii«n»€e^ bet bl^Imf^iiMiieiik 

so ill titat it u41t probabfybelbiti:.leQf'be iDi^ a •etQecit<^ naneMOlituie.;, . 

\ lconciir dM>()roa^^of adberiiw to the £n|iuth leepwMM lbe 

oomt laiigu^» and to' the Enolish rjk« as Jhkw of ibe StreUs;setWeiiieiito^ 

Melays fi^ scato^ bitfof the local, pc^ialion, and Utat .not the nort iodutt^ 

triottS or ^ 

4^ «eiilir|M fwoportion ot' the bimnesa of the eo«ltl^ .both ei«U end Oriaunid* 
eqpeoMd^ et eniEamnei is with mere coromendai and seafaHog vtsitora; and, ^ 
p^btion, both of Singapore and rPenang, are idl mere tettleni, who Imve voluntarUy 
leawted to British settlements in the full expeetatioo» {terbaps the hope, of ftiding 
Eagliab law and Eagltsh courts there 'established. 

f^oamioteonciiido these few remarka without oxpsesaMj^.my disappmutment at 
finding ip. 4 fee scheme of fee law Commission no provision fer fee introduction 
of fee jar}' principle, in any form, into the civil court, fiven in the Supreme Court 
of this preudenqr, wife its plucality of judges, the presenspi of a jury has alamya 
been a desideratum, and has been tell and declared so to be by judges as well as 
by the legal profession and fee public. The want of it must be the more sensible 
where fee bench will consist of a sin^e judge, with very little check of public 
opinion. Its iutroduction with the requisite modifications would be hailed by 
fee residents of the Straits as a ^ft of infinite price ; and do occasion can be more 
approfiriate for it than fee moment of an entire revision and remodelling nf fee 
judicial establishment. Tbe reduced scale of remuneration will of course diminiali 
fee chances of efficiency on the bench, and render fee presence of an effective 
ctieck and support, like that of a jury, more requisite and ^portaot. 

(signed) C. R, Prinsep^ 

Officiating Advocate-general. 

Old Post-Office-street, 11 August 1842. 


Miuute by the Honourable A. Amot, dated the 15th August 1842. 

I vifer much regret, in consequence of ctreumstfnees unforeseen at tbe time, straiu SttUeinant. 
that the draft Act which 1 prf|>ared, and wbich passed Lord Ellenborough and 
the Council in the beginning of last April, had not been published. It mi{^ at 
this time have become law, and a great saving to the pecuniary resources of the 
Company have been efi'ected. I'he draft Act of April contained all the umterial 
c||nDgd|'W^e constituUon of the courts f nd in the tuuctioos of judges and magis- 
trates ; d^pt these matters but littlhNjlffili-epcc of opinion may be expected. ThC 
April' draff omitted the profi^dure, which might liave been added at any subsequent 
time, the cqurts in the meantime going on wife the forms of procedure to which 
they were accustomed. About the procedure much difference of dpinion may be 
expected. It wilt be collected from the Atlvocate-geueial's lieport, that tbe differ- 
edeca of opinion on the subject of procedure are various and important. 1 iear 
that the settling of the procedure will still delay the passing of tbe Act for a long 
time. 

' 7'he reason why the April draft was not pu)>itshed, was, in consequence of iny 
rejweseqtatidn that it would give offence to some members of the Cutnmistion,wiio 
attadied great value and importanee to {quiicuiar rules of procedure, especially IIS 
regards tasessore; and 1 certainly understood in the Commission that those who 
an interest ki the procedure iieing included in the draff Act «|^ld be aide to 
draff an Act conUiinit^ tiie whole pfoqedure in a week or two. Four months 
have elaiised since that time ; but it is Very necessary to oliserve that during fee 
greater partyif tbis Mriod tlie Comiiiission has l^n occupied in answering a pri- 
vate reference from. Ijord Elleoborough on some impuyaiit mattris connected wife 
feendministrationof josrieein India. Ibe Report sent to Lmd EJienborougb is now 
before the Council, as itembreqes some matters on which fed^preuie Government 
had pfevioosly consnlted tiie Gomroissioo. It is to be tdeerved also, that during 
fee same period Lord Ellenborough has imposed on one /ri fee Commissiooera (fee 
genfeNnan who felt partfiShlar interest in various pasfe: ol tbe procedure) a leery 
oaermm iHDd difficidt task, fee idTeatigation of the pop^l and. military transac- 
tiecke of Affghanistao. ^ 1 

Having 
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: Having given this explanation of a delay which I conceive might bh complained 

oL by the home authorities, 1 proceed to nfOtice the Advocate^generol’s remarks. 
Itshould be premised that the Advocate-general has some local knowledge of 
the Straits settlements, which may add weight to his opinions wbeo-dse^ refer to 
local considerations. 

1. Grand Juries . — If it be settled that the petty jury may proe^ to try in 
a commitment without obliging prosecutors to tell tlieir story three times, and to 
give three attendances, the main reform will be accomplished. 1 see no objection, 
but rather an advantage, in a grand jury sitting two or three times a ^ar for the 
purposes mentioned h y wM r i f' Jh inscp ; their duties will be comparatively Veiy light, 
and the call on their time will he much diminished. The grand jury ratghii^icit^ 
perly be curtailed in number. 

2. PeUy Jury . — Whether it consist of thrm or four, I do not think of mitch 

iriJpbirthnee.' ■ . — . — ^ „ 

in- aH*that- tbe- Advoeat e ^g eneral eayr about- asaeaaom. 
1 have not raised any controversy about assessors ialhe.Commissiow,* being witling 
that the autltoritics in the Straits should have the assessor system laid hiifari 
them. About its .success in Ceylon, I think the answers we received were dis- 
cordant; but it is extremely important to observe that in Ceylon some of the 
assessor^ are paid. Upon general principles, and with regard to the common 
feelings of mankind, I shouUI be decidedly opposed to the assessor system, unless 
the Straits’ authorities were inucli in favour of it. The Advocate-general, with 
his experience of the Straits, .sees only local considerations against it, independently 
of general views. 

4. Salaries and Fees. — 1 believe it has l>een found in England that the pay- 
ment of Musters in Chancery and other oflicers by salaries is a failure ; the sub- 
ject is under coi)si(leruj|ipn of the Council for all the Supreme Courts. 

5. Juries in Civil Suits. — 1 incline to think that it would not be advisable to 
introduce juries in civil suits immediutely. If they should he introduced into the 
Supreme Couits of India, it may be proper to introduce them in the Straits. 

6. 1 would erase from the draft to be published, the words “equity and good 
conscience.” There arc various other matters of procedure which I have acquiesced 
in, only for the purpose of olFcring them to public discussion, hut which 1 do not 
entirely approve. 

(signed) A. Amos, 


Mikotk by l!ie Honourable //. T. Prinsep, dated the 17th September 1842. 

I FIND it by no means an easy matter to give in small compass an opinion 
upon the Report and draft of Act submitted by il«e Law Commission fic^yemodeA- 
ling the courts of the Eastern selilemcnls. Each poiAt of the Report ought in 
fact to he separately stated and discussed ; and then, according to the opinion 
given, the particular sr-ctions of the draft of Act, based Dn the principle so dis- 
cussed, should be cited, with the specilk modifications and amendments requisite 
to carry out the vi^fW preferred. But this would lead to very great length, and 
mu.st prove n u-uste of time, until the decision of the government and of the home 
authorities should ho |>assed on the broad features ot the scheme to be substituted 
fur that in force. I shall at present, therefore, treat the,, subject as if we were 
merely deciding on the general plan, leaving the rfetails of the draft of Act recently 
submitted to be dealt with hereafter. , * 

Wc are all agreed, as well in India as in England, as to the cumbrous inaj^tude 
of the present institutions and forms of administration to the state of things m the 
Straits. We are agreed that something should be substituted fur them, sub^inate 
to tlie courts and government of Calcutta, but with sufficient authority to quetl 
local disorders and keep down crime, and to decide promptly ail the disputes which 
arise concerning property, as well us ait otfences against cither property or person, 
saving only those punishable with death. 

Now- tlic devising Itf anew scheme of judicial administration not based upon, or 
merely in amendment <■ the existing, but to be substituted entirely for it, Opens 
all the great as well asSi^nall questions Wliich surround the much-argued sutyect. 
How best to provide substantial justice to a mixed community ? What forms of 
administration are at oncejlihe cheapest and best, combintog efficienisy with doe 
security against abuse and partiality ? 

^The 





INPUK jU» Ik 

Tlte Iaw Cominissiim have besn cyllad apon, «ad have aii|^Uta4 • schapia Iteeohii^^Nftt 
complete mail its parts. Tb« dUfcossio^ with os is thentfi^ limited to thh const- 
deration of .this scbeine» but when datennioiDg whetimr to accept it. wholly or Cowisytnoe*. 
part, and what parts to apj^ove and Srhat to modify, there ts still wide enough | 
ground to include all the great questions orjWifcW'^tfy. til* I 

avoid aj^ment upon them, however, as much as possible, and shall confine my- I 
^1f to simply stating the main features of the scheme, o’Uh my opinion upon ^h 
im succession. . . 

First, The emsting court being abolished, it is proposed to have for the three 
settlements of Penang, Malacca, and Singapore, qpe chief judge, salaried aL. 
igl^jop lope^jper aunum, wl»o shall be a barrister T[|!|S8lW8tfTB^^^ Ijoverhc^ 
gSncim in Council. 

1 , approve of this proposition, but think it will be inconvenient to fix the salary 
in the Act, It willJ|jebeUe^toJeayc_thcM|Uunj^^to^^ 

in Cniinrii: as communi cated througir ^ iiodrci ot uommission ^s 
foTtbe Affairs of India, a nd n ot to he alterefl ^eKbeing so tixeq 'mthfiUt Iltt6 

• ’ ~ ^ ~~ ' ' ' 

oecond. Besides the chief judge, there are to be local subordinate judges for 
each station or settlement, the number to be fixed by the Governor-general of 
India in Council, who also is to settle all theip salaries. 'I'bc executive officers of 
tlie settlements may be of the number of these, and each judge is to have a sepa- 
rate seal. mmm 

Upon this I would merely remark, that no place is assigned by this arrange- 
ment to the governor or head civil officer of the throe settlementH, unless be oe 
made a subordinate or assistant to the barrister judge, salaried at 1 7,500 per dTnnutn. 

Now the head officer of the Straits settlements must ordinarily be a trustworthy, 
confidential officer, capable of rendering good service in the administration of jus- 
tice, and salaried at 2,000 or 3,000 per mensem. Such lit officer eannoi well be 
reduced to the position of assistant t<) the barrister judge, receiving cuiisos from him^ 
and with bis decisions liable to be reversed on appeal. 

“injgjijtecutive, therefore, must be a separate authority from the judicial} which 
will be expensive unless the barrister lie also made governor, which does not SQcm 
to be contemplated, j'lie existing charter of justice for the Sfrai'ts se.ttli^nentii 
inaj^ tlic_govcrtiar a fellow-judg e and the first on th e beitcl i, and s o enables him 
t o sit witti tile barr ister jutt <>c, acting as somctlihig more than an assessor, afiif, in^ 
tfie'altscncc ot tlic liairistcr ludgc. erttined to hold tBIecouil sciiaratctyVwrtU nearly ’ 
the sa me autliority and effec t. '' 

I I see no harm, but ratlier good, in the working of this part of the existing 
scheme, and 1 would suggC't tliat a power be given to the Governor-general in 
Council to associate one or more of the public officers with tlie liarristcr chief 
jBd^, ue%ps subordinates but as <a]nals, so as to leave a place in the administra- 
tion of justice to a high cii^ officer, if such should hcreaflcr be appointed. 

Section XII. leaves the appointment of slicrilf at each seltlement to tlie barrister 
chief judge. It is an imptirtant office that ought not, pcrliups, to he so directly 
made matter of personal patronage. 

Third. The jurisdiction of the court of each one of tJuja^J^ges and subordinate 
judges is to include in civil matters all the powers of the Court of Queen’s Bench 
and of ecclesiastical and equity courts in England } that is, every court is to have 
power of cognizance over suits of all kinds. 1 do not object to this ; but in Section 
aIX. tliere is a retereiice to a^ governor and couuciliors, as if those designations 
were to be retained, which, under tlie new constitution, will be quite unoecesaitry. 

Fourth. Sections XX. to XXIl, regard the ap{)uiniiii(lDt of assessors in civil 
cases. The power is given to the Governor of Bengal to prescribe or authorise 
the appointment of assessors for all suits, or for any class of suits, and the assessors 
are to sit and assist the judge in the trial, recording an opinion. 

But their opinions and votes are to Itave no weight if opposed to that of 
judge, though ail should be unanimous on an issue of fact, of w hich they are as 
good, and perhaps better judges, he, and be Singly rules otherwise. 1 mttch 
dislike this provision ; , , 

First, Because I think tbe Governor of Bengal not the proper authority to de- 
cide on the introduction of such a scheme. *9 

Secondly, because assessors being in loco of a jury, ought never to lie called or 
expected to sit except upon issues of tact, and then ^loulu be cuitceil.^d a- iim'tiY 
of right to parties applying. ^ 

Tltirdly, Because if they sit upon an issue of fact, thmr view or vole ought at 

jj n 4 i.a'-t 
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leo$t to be of equal weight to that of the judge. Aa asaeason will, be few,. and 
retrials for error troublesome, if not imposnble, I would let the dedsioo upon an 
isfue of fact in civil suits when tWe may be assessors, go by the majority of votes* 
yieca 8 t|ogvotebeiD 2 wit^^ The alteration required in the draft 

ffl^T!rcnog>v?ene?^lo inis motiillicaiiim is entered in pencil on the mait^gin of ftte 
draft. , . 

Fifth. Section XXIII. .provides for the admission and 6rst proceediD|m up^n 
civil actions. The new circumstance of the form of proceeding thus prescribed is* 
that the plaintiff is to be required to attend in person to be orally examined as 
the condi{dQgj2£Jug|jj|j^Jj[|j|^ filed and proceeded in. The onus is on him. to 
make out a case for exemption before be can be heard by agent, u njffla he 
sum of money, the principle of which reservation 1 cannot at all see. 

1 object strongly to this chonge in the usual ccmrse of allowing suit to be filed by 

p laiwtiffa iti pnr jo w ynlra*.! . y hft judgC tO Wl 

fQK.tb fe| Jai Q i ig .ia pa r son J f, . hfl ,. d < 8 S tf ea4>r,tt^^ n te asiss y .» tb ean t a c a dent BMtfiflP 
for leave to employ an agent,, or the lodging ftF. R.auiivof money, 4umdk)gMt|H9 
resort to courts fur the aid they are bound to give, and wbicli, in nine cases QHli^ 
ten, is sought merely to compel payment from an unwilling debtor, not for settle- 
ment of an intricate dispute of law or equity ; that 1 cannot think wise, or likely to’ 
be palatable to those concerned. < 

T he same principle is applied in Section XXVI. to defendants from whom per- 
sonal appearance is required, unless a case fur exemption is made ont ; and in Sec- 
tion, XXX. to XXXIV. are tbo rules fur exemption, and for proceeding in cases 
where the order for appearance is contravened or disobeyed. The incongruities 
apparent in these rules prove the impracticability of the principle. If. a plaintiff 
being able to attend docs not attend, and the case for exemption is not .made out, 
then of coarse, if the principle were good for anything, the suit ought to be dis- 
missed and not proceeded with ; but the draft of Act does not venture ’to prescribe 
"*(his ; on the contrary, it permits and requires the case to be gone into with the 
agent : so in case a defendant being able does not attend when summoned, and no 
** case of exemption is made out, the case should be decided ex parted as if de f end a nt 
^ were in default ; but it is not so : the judge may make decree against the defendant 
after Examining the agent upon the merits of the suit that is, he is to hear of 
couroo from- the agent and -allow him to plead ; andldoingao, is notsurelv.fta .decrBe 
^■^gainst bim-for default if he makes out his case for a dumissal... 

^ These incorigrifuics are cohcltisive 'to' my'nnind against allowing the change 
^proposed, which would prevent ordinary bond enforcement eases from -being car- 
ried through courts by agents as well as principals. There is another part of this 
‘ process which strikes one as open to objection, and that is, that the making out of 
• both plaintiff’s and defendant’s pleadings is thrown upon the judge or the court 
, officers. This may be well when cases are few and litigations simple; but if 
suits arc reckoned by thousands, as in the court of requests of Calcutta, and in 
some of our Zillas, the trouble of this will require a great multiplication of judges 
or court officers, and consequent increase of charge. 

Sixth. The rules fu^i^ributing causes after their admission to the file seem to 
me unobjectionable ; anTThave nothing to urge against the rules for pleading con- 
tained in Sections XXXV. and XXXVI., or those in regard to oaths in Section 
XXXVII., and the admissibility of evidence in Section XXXVIII., nor against 
the principles prescribed for decision of the cases and for the adjudication of costs. 

Seventh. But in Section XLII. the judge is left^at his discretion on decreeinga 
> cause to adjudge against the losing party a fee, to be' realised in part relief of Uie 
cost of the judicial establishment. I have heretofore pointed out that this method of 
Teimt)ursing government will never answer ; for whose business wilt it be to pursue 
the debtor and exact the amount so adjudged ? The order will, so far as the treasury 
benefits, be mere waste paper, or at any rate will be realised so irregnlarly as to 
make the law tax unfair as it will be unpopular. 

The principle, as it seemsUo me, on which government is entitled to demand 
fees is, that courts and judicial officers are only tosorted to for the ctnnpulsoijr 
enforcement of debts wimn the creditor cannot realise by bis own means; for ttto 
aid be asks he expects, imd is of course willing to pay, looking to tecoveii]^ thuft 
the tin wilting debtor if bis means shall suffice. The govemmeDt is in ttus veSp^ 
like an arbitrator' or referee, who always is paid before be lets the award. oat oi,liis 
liands, leaving tb6 after recovery to be adjusted as part of the sulgect of aifiitra- ! 
lion. If any fee at all is taken to reimi urse tlie charges of jurfictal totablisHtoeat, 

•'^ft 
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it diould be taken as the condition of afibrding the aid of ooart by t)ie issue of the R«eoidM^« OMMta 
finrt process. The government never was, nor can be a suceeesful enforcer af j^atrstipa of ■ 
decrees » and 1 am oppos^ to the principle of this section on that account. 'HU 
result would probably be to fill the civil gaols wiUt government deh|tKl»..iSnM ' - 

further charges on government and yielding nothing. 

Sections XLIII. to XLVIII. refer to execution of decrees and to deposita, 
which latter are required by Section XLIX. to be placed in the government 
treasuiy ; the officer in cbai^ of which treasury is to be accountaht-gcnoral of the 
court. I have nothing at present to observe on these rules. 

Section L., copied from the present charter, give 8 . 4 o the courts the power of 
sequestinting government houses and property, to enforce appearance and pay* 
ment when suits are brought against the government or public officers of the 
settlements. This is a remnant of the hostile spirit towards the Company in which 
royal courts were origiaally estabiislied in lodia. It is time all this siiould be 
changed, and no further powers for txmtpelliug appearances, nor other forms of 
pleading should be used towards the Company’s government than are established 
for colonial governments, in respect to royal courts established in colonies. 

Eighth. Sections LI. LIT. LIII. and LIV. provide for the ecclesiastical juris- 
diction of courts, and the grant of probates, &c. It might have been as well to 
have referred to the Act passed last year for giving power In resfiect to, the admi- 
nistration of the estates ot deceased persons to our mofussil courts, and the authority 
of tlie Calcutta Supreme C'ourt in respect to Europeans being given to the chief 
judge, the other judges might have been allowetl to grant certificat(» and appoi’^t 
Curators, on the footing established fur the zilla courts. << 

These rules, however, as far as Section LXll., are stated to be derived from 
the present charter ; and if they have been found sufficient, and are susceptible of 
application to the mixed community of the settlements, and.are known and in use, 
it may not be worth white to cliange them. 

Ninth. Sections LXIII. and LXIV. provide for appeals. Tiiese lie from a 
second subordinate judge to a first subordinate judg<', from this first to the 
cliief Judge, and from the chief judge to the College of Justice proposed to be 
established at Calcutta. On latv points, the api^eal from the lowest is tO lie at 
once to the chief judge. I see no objection to these appeal rules, but, on the 
contrary, think them clear and simple, and deserving of adoption ; but the College 
of Justice has not yet been established, so that the Act could not be passed as it 
stands without alteratioi'i, or a cuincidetit legislation for the purpose of creating 
that court. 

'fenth. Section LXV. contains the rules fur criminal trials. 

The grand jury inquest is proposed to be entirely dispensed with, and it is too 
cuntbrous an instrument for ibc Straits settlements. A petty jury is made requisite 
in capital cases. Climes punishable with 14 years’ imprisonment, or traus|iortu- 
tion lor life, are to be tried by the chief judge, with three assessors, and no jury. 

Inferior crime.s beyond the magistrate's jurisdiction may be tried by the first resi- 
dent or subordinate judges, w ith three assessors. 'J'he assessors are to record their 
opinion, but the judge is not to be bound by it, but may sentence upon his own 
conviction, against the unanimous declaration of the ass^fon. 1 agree with the 
Advocate-general in thinking, that if there are to be assessors in criminal trials, 
they shuul4 act as a jury, and decide the question of guilt or innocence, otherwise 
you give them the trouble of hearing and trying the cause for nothing. The rest 
of the rules of this long section seem to me unobjectionable, except that in conse- 
quence of the authority given to decide against the recorded opinion of assessors, 
it is deemed necessary to give a right of appeal, when there is a difi'ercnce between 
the judge and them. If the assesKirs be 'made a jury, this ap)>eal w ill of course 
be taken away, and the power of ordering a new trial substituted, in case the 
superior judge is satisfied that there has lieen a failure of justice in any conviction 
and sentence. The general |)ower of revision for correction of errors, pro{)OBed to 
be given to tbe chief judge, is necessary ; but it must ^lot extend to the setting 
aaiw of jury verdicts, wuliout a fresh verdict. 

Section LXVll. contains rples for referring points to the Coll^ of Justice, 
which must be held over, of course, till that court is estabhshed. The remainder 
of.^e draft regulates tbe criminal jurisdiction and forma 01 procedure, the power 
of and other points, in respect to wliicb 1 have nothing to rgmark, except 

that I do not find who is vested with the power of receiving approvers’ evidence. 

The power of pardon is given to the Governor of Dengal by Section LXXVIIL; 

^60. C c but 
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but that is aftet sentence i the admission of accoiD(>lice$* evidence ha$ to be decided 
inlect'dentljr, and it is a nice matter of discretion, that, if not given to the chief 
judge, should be vc'Sled in the local government, or t>ther cbiet authority, under 
whatsoever name he may be apiH>inted. 

1 Imve tlius compidled the revision of the draft of Act laid before us by the 'Law 
Commission fur providing local courts and forms of procedure in substitution for 
those established tty the Royal patent, under which tlie {)resent court exists. 

I confess 1 think it highly desirable, that when the Royal court is abolished, and 
the patent surrendered, we should not have to look and refer to it to settle points 
of jurisdiction at>d of form, and tiiat the Act to be passed by ns for providing 
substitute courts should contain at least as inucli as the patent, if it be not possible 
to remedy it, the ctjrpus juris by w hich our new courts are to be guided in all 
matters of procetlure. I should not have • l>ten satisfied with the short draft laid 
before us by Mr. Amms, which went only to create courts, and left them to carry 
Oft business as it has heretofore been carried on by the Royal courts. I therefore 
was well pleased when the Governor gefteral, in revocation of the assent he had 
given to the sfiortcr draft, proposed to cull on the Law Commission for this more 
formal and full one. 

Undoubtedly the substitution of a full draft has led to some delay, but we shall 
be no lo8ei;s thereby if the discussion upon the present draft shall enable the autho- 
rities in England, by w hose inbtructions we must of necessity be guided in a matter 
which concerns the abolition of a Royal court, to declare in detail tlie principles on 
wlycb they desire the administration of justice in the Straits settlements to be con- 
ducted in future. 

The question i.s <jf wider importance than in its mere bearing on the commu- 
nities of these Eastern settlements ; for the law established for foe mixed races 
which inhuhit or frequent those ports will be a model for many other localities w'liich 
jiosse.ss features in common, and for wiiich the courts and forms which have grown 
out ifi'vur Dewanee and Nisamut acquisitions on the cotHinent of India are not 
quite suitable. 

(signed) jBT. T. Prins^. 


Minute by the Honourable A, Amos, datqi^l the 26 September 1842. 

I N wy first Minute f Cf)nfined myself to observing on the Report of the AjWocate- 
general. I collect that the opinion of Council is against the syste^m of a»iksors. 

It remains to dispose of thus complicated subject in the most expeditious way, 
consistently with the importance of the questions involved. 

I do not concur with nir. Prinsep in thinking that a reference to England is ut aH 
necessary ; we have, already all the sanction that can he required. 

1 think that all the important features of the altered system might be adopted 
immediately, and might have been adopted long ago had we not been waiting for 
the details of procedure. 

One need but advert to Mr. Prin.scp’s Minute to see the lengthened discussions 
to which tho.se details arc likely to give rise, if they are to be settled in Council. 
If referred to England, the time which must elapse before they can be settled there 
will 1)0 very long, and I tl)ink the home authorities would very proigrly decline 
the task. I doubt whether ihc rules of procedure can be settled in t^tiSfactory 
manner in Council ; and I .shunld be disposed to refer them to the judges of foe 
Supreme Court, w hom we are about to request to Irame a 'set of rules of procedute 
for a new civil court, in Calcutta, and w ho have professed the greatest willingne^ 
to frame such rules. 

The subject on whicli we have been so often pressed to legislate by the home 
authorities is that of a new and more economical constitution of courts ; and 1 
regret very much that this most desirable object has been so long delayed for sub- 
ordinate and technical objfcts, especially as opinions are strongly opposed on some 
matters of (irocedure, and a considerable time must elapse before we can come to 
a conclusion upon them. 

I think, on the ivhol^, it would still be best to publish the draft Act which was 
before Council in April lost, and of which Lord Ellenborougb approved, as appears 
on the back. • Mr. Prinsep I think is under a mistake about l^rd Ellenborougb 
having withdrawn his assent. The draft of April was postponed on my -suggestfon 
that some members of the Commission wished to take the opportunity of bringing 

forvmrd 
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forward that kind of procedure, especially with regard to assessor^ which they 
thought most suitable to all courts of India ; and I stated my imptcssion that I d^ 
not see why this could not be done In a couple of weeks, as in feet it was onlj 
transferring to the Act what they bad previously recofumended jn two fpfiueir 
reports for the civil and criminal judicature of Calcutta. ^ 

1 am aware that my draft Act of April may very probably be itpproved Ih form 
by a careful comparison with the draft of the Comniissioners, although we stop 
short of adopting the various rules of procedure contained in the draft of the Com' 
missioners ; but this cun very well be done after publication, and might only be lost 
labour and occasion loss of time if done now, and before we hear what Uicy have 
to say in the Straits to the system. 1 believe tt>e draft Act of April contains all 
the leading features of the system, upon which the Commissioners are agreed that 
there will be a great saving of money, combined with greater efficiency of justice 

(signed) A. Anm. 


Minute the Honourable //. T. Prinsep^ dated the 30th Septeml»er 1842. 

* 30 D«‘c. 184a. 

I CONFESS myself to be not a little surprised at the resolution pro|}Oscd and strojt, 
acceded to by the majority of the [..egislntive Council present this day in regard to Couru. 
the judicial establishments of the Straits settlements. 

In the early part of this year we had before us the Ue|)ort of the Ijiw Com- 
mission, to whom ^hc subject had been referred, and the propositions and 
suggestions of that body, .so far as concerned the kind of judicatories to be substi- 
tuted for those now in existence met our general concurrence. When that 
Report was before us 1 stated that there were some pro[>o8ition8 in respect to 
forms of procedure and the functions of assc.ssors, Ac. that 1 did not accede to, 
and that as the Report when forwarded to the Court of Directors, uju.st be so svitli 
our opinions, 1 sliobid be compelled to record a .Minute if it was then to be .sent 
home. A change occurred in the bead of the guvcrinucnt \vhile this Report was 
under con.si<leration, and it was I^oal Ellenborongli's wish lo expedite as pruch 
as poRsibfilMic proceedings necessary to effect the JesireA reform, ll wa.s, 1 think, 
by his pariicuiur^esu'e that Mr. Amos umlvrlbok to pre|)are u drutt of Act to be 
considered and sent home ulon^wilh the Report. 

Mr. Amos produced Ins ^imute and draft on the i8th March, but stated at 
tbc tiij^uf bringing it forward that he had thought it right to lay it before his 
collea^ms of llte Law Commissitm, and found their sentiineots to be opposed to 
the brief legislation in the spirit of which the draft was framed, adding tliat they 
wouldjnefcr to be called upon to frame a draft to carry out at large their own 
propoiypn.s. 

This draft of Mr. Amo.s having been sent to Lord Ellcuborougb, was marked by 
his initials as approved before it was circulated to the other members of the 
Council, or read at any meeting. 

It is lo be remarked that Lord Elicnburough was then on the eve of departure 
to the North West Provinces, and .was therefore much occupied with business of 
all kinds, and of very engrossing importance. 

After returning this draft so mariied, Lord EUeuborough was wailed upon by 
Mr. Ca[a||mn of the Law Commission, and at a subsct^uciit meeting of the 
Council (ffie last T think iharvtaiThcW” before his Lordships departure^ but whe- 
ther Mr. Amos was present at it or no I cannot decidedly say) his Lordship 
told us of Uiis audience, and that in it Mr. Cameron bad made two requests, one 
that the Law Commissioners should be called uj>on to prepare the draft of Act 
for Straits judicatories, the other that the Refiortsent in, together with a preceding 
one on the subject of a subordinate court for Calcutta, should be printed. To both 
these requests his Lordship stated tliat be was disposed to give his assent, and if 
we agreed he would leave it to us to carry them into execution. Our ac- 
quiescence being given, the printing oi tlie Reports ilkras ordered, and Che letter 
was written, calling on the Law Commissioners for a ^raft of Act after the Go- 
vernor-general had left the i>rcfaidcucy, viz., aad April last. 

We have now the draft of Act prepared by the Law Commissioners. Un- 
doubtedly it has occupied longer in tlte preparation than either the Governor- 
geoei%l*br any of ourselves could have anticipated, but this we may presume i.s 
evidence of the care with wbicb it is framed. The draft carries out tbrprofxHtf- 
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tiond of the Report,, which I have all along objected to ; for that, of course, I was 
fully, .prepared. Upon, its circulAtJon, therefore, I felt compelled to record a 
Minule stating my opinion on these objectionable provisions, and suggesting that 
the draft should be altered for the correction of what I deemed to be defecth. 
My objections, it is to, be observed, are objections 0/ principle, whieh Uold as well 
against the Report as the draft, Mr. Amos concurs in several of these, biit hts 
signature is to the printed Report, and therefore 1 was not prepared for his disap- 
proving so much as he has done ; and certainly I did not expect to iiiad him 
strenuously opposing any attempt to frame a law that should contain limitations 
of jurisdiction and forms of procedure of the kind recommended in tl»e printed 
Report. At our meeting to-day, after considering this draft in circulation, it has 
been proposed, and is carried by the votes of the president and of Mr. Amos, (Sir 
William Casement being absent from indisposition) not that the Report and draft 
shall be forwarded to the Governor-general, at whose suggestion the latter was 
called for ; not that the Report and drafts, should be submitted with our opinions 
to the Court of Directors, which is all we are called upon, or at present compe- 
tent to do, but that, in entire rejection of the draft of the Law Coipmission, we 
shall now publish, as adopted by the government of India, the short draft pro- 
posed in March last by Mr. Amos, which draft, as above stated, was held over by 
the. Governor-general and Counpil at that time, injirdcr that the government 
might also have before it the draft of the Lavv CoinmIssion fully' carrying out their 
views, before finally determining u|K>n the course to be recommended to the 
authorities in England. 

I protest against this hasty adoption of the March draft; because, first, I 
think we ought to publish no draft until it has been submitted fur the previous 
sanction of the authorities in England. We are dealing, recollect, with a Royal 
court, the patent of which bos to be surrendered or revoked, and with a Royal 
judge, who sits and' acts by appointment of the Crown. The 46th section of 
the Charter Act specifically declares and provides, “ that it shall not be lawful for 
the Governor-general in Council, without the previous sanctfon of the Court of 
Directors, to make any law or regulation whereby power shall be given to any 
court of justice other tlian the courts of justice established by his Majesty’s char- 
ters, to sentence to the punishment of death any of his Majesty’s natural-born 
subjects born in Europe, or the children of such subjects, or which shall abolish 
any of the courts of justice established by his Majesty’s charters.” Now the draft 
of Act prepared by Mr. Amos, short as it is, equally with the di'af't of the Law 
Commission, gives power of life and death over natural-born British subjects to 
courts other than those established by his Majesty’s charter, and abolishes a court 
which sits under such a charter. It may be said that the despatch of the Court of 
Directors, directing a revision of the judicial establishments of the Straits, contains 
the previous sanction required by this section of the Charter Act, and Mr. Amos 
has stated tiiis opinion in his place in Council, but that isinot my readiog of the 
.section. 1 maintain that we must have the previous sanction of the court to the 
particular law or regulation that we prof)ose to pass, and this obviously is the 
convenient and deferential course when we are dealing with Crown courts and 
Crown officers. Suppose we were to hurry this Act tlirough without a further 
reference to England, what would bp the recorder’s position r He would be 
/Unctus <lfficiot a Crown judge holding Her Majesty’s commission an^Tobliged to 
remain on tlie island until ordered away, drawing of course his sa lary, and unable 
to take office from the government of India under the new constitution we pro- 
pose to give to the courts, because still cunimissioned by the Crown ; and all this 
because we have chosen to act with so much haste us to prevent the home autho- 
rities from issuing (he requisite instructions and making arrangenieiits to carry out 
our proposed changes. The obligation to refer our law for previous sanction, 
whenever we middled with Crown courts, had obviously this, amongst other mo- 
tives, for its being so provided by law, viz. that the home authorities, seeing 
precisely whaF was intended, and the time when it would come into operation, 
might take all proper steals if they sanctioned the law to prevent confusion or 
clashing of authority in carrying out its provisions. 1 maintain against Mr. Amos, 
but with all respect for his professional opinion, that we cannot pass this, or any 
other law for ubolishirrg the Straits courts, and establishing others, until our law 
has been specifically approved and sanctioned by the Court of Directors ; and if we 
cannot pass .sucli a law, I think it must be obvious fhat we ought not lo^ puhlisK 
it, so as to pledge oui selves before the wdl^ld to a course which may not be 
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IJot tbw, though perhaps the strongest, is only one of many grounds upon which 
niy protest against tne resolution to publish Mr. Amos’s drail of Act is founded. 

A second ground is, because the resolution of April to call fur a draft from the 
Law Commission was participated in, and indeed proposed, by the Governor- 
general ; now that we have got this draft, bow can wc with propriety throw it 
aside ami adopt the other before it has been seen and considered by Lord Ellen- 
borough? When Lord Auckland was in the Nort^i We&t PrQvinc«» s he made it 
a particular r equest t^jat no draft of Act sltould be published as a draft until he 
had nrst seen and expressed an opiiiiori in favour of the publication ; I^>rd Ellcn- 
borongb has not specihcally renewed this request, but he naturally will expect, 
that if not on all occasions, at least when there is a ditference of opinion at our 
meetings, he too should be consulted, before any such decided tueaKure is adopted 
as the pleduinp^ of the go vernment before the world to a specific cours^ of legis - 
falibo, by file pub hcation o t a (Iran ot Act os rtftfl «ni^ Hppmuort 11 nri^ to 
r^pBtStW Wllh ordinary Acts, none of which cun be jmssed without the Ciovernor- 
gencral’s written sanction, much more so is it requisite with such an Act as this, 
which is one that cannot be passed without the sanction of the home authorities, 
besides that of the Governor-general. 

1 pass over the slight it would be putting on the Law Cuinmissiou lu throw over 
without consideration a draft on which they have bestowed so much time and care, 
and shall proceed to the merits of the draft pro|H>sed to be adopted and published 
instead of theirs. I object to this draft as defective in priinary essentials, and on 
that account not proper to be published us our deliberate act. 

First, The court at Singapore is to be composed of a barrister of live years’ 
standing, tlie resident counci llor, and his assistant, a gd if lUoie be no resident 
c ouncillor, the governor is to be a tnember, tiud all these are to try causes of all 
kinds, separately or jointly, and to distribute the business amongst themselves. 
Now it is not stated if these heterogeneous judges of the same court are to have 
equal power in all matters, or if not, whose apthority or vote is to over-ride the 
others? Who is to keep the seal, issue the processes and warrants, ajipoint 
sheriffs and officers?*' If it he said all these things are to be managed as at pre- 
sent, the answer is, that is impossible; for the governor is the tirst judge in all cases 
of the present court, and keeps the seal of the court. He is only made a condi- 
tional judge of the new court, and his position is not at till defined. 

Secondly. Jurisdiction in all matters is given to every judge and to every court, 
subordinate as well as principal. Arc they all to have ecclesiastical and admiralty 
jurisdiction like the present recorder's court? This is not at all provided for. 

Thirdly. The barrister and governor are or may he members of the same 
court of general jurisdiction. An -appeal, however, is to lie from decisions by the 
governor to the barrister, and from him to tlie Supreme Court of Calcutta. 'This 
is a very anomalous position in which to place a governor towanls a fellow-judge. 
The appeal should surely be from his decisions alone to a full tiench; and some 
provisions in respect to procedure are surely requisite to give a new jurisdiction 
to the Supreme Court of Calcutta, in respect to the filial appeal, bolii civil and 
criminal. 

fourthly. 'With respect to criminal offences and their trial, the provisions are 
singularly meagre. Are magistrates to act as justices of the peace, and with 
only the powers given to such officers by British law ? Who is to issue the com- 
mission of the peace and appoint these justices ? On all thi.s the draft is silent, 
though it is provided for in the present charter. Is the jury of five to be unani- 
mous in the verdict ? i suppose so, but it is not stated. I sec it is proposed to 
have such a jury wherever the punisbnient exceeds six. months’ imprisonment, and 

only 
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only such a ju ry when it isji case of life and death against a British subject, but 
there i^"nortt worTat vywh ^e al)but coriihiitmente for trial. 

The rules Tor crlinui^ proc^jiuTe*"' and for the jurisdiction of criminal judg^l 
seem tcHjie particularly (iefcclive, and 1 sliould b^sorry to see them published itl 
such a shape or sent to the Court of l)ircctor8*a9 those we " have deliberatel5r 
adwU'd. ^ ^ * 

For tiie above reasons I protest against publishing at present an y draft of Act 
as read and adopted by tlic Counfll of Inaia, and I especially profeir^gSTbst the 
publication of this draft of Mr. Amos. I propose instead that the two drafts, 
with our Minutes, be sent to the Governor-general for bis o[)iuion to be expressed 
upon the course to be |)resently adoptetl, and that we refer both drafts, with the 
printed Report of the Law Commission, to the Court of Direetprs, together with 
our several opinions as tlius recorded, in order that their previous sanction may 
be given to the particular law by which new courts are to be established having 
po«cr of life and death over British-born subjects, and the existing Royal charter 
court of the Straits to be abolished. This 1 maintain to be indispensable under 
the Act 3 &. 4 Will. 4, c. 8 /i, s. 46. 

(signed) H. T. Prinsep. 


Minute by the Honourable A. Anm^ 1^2. 

Without imitating the example of Mr. Prinsep in expressing surprise at the 
opinion.s of other member.^ of Council, thinking these, and other observations of a 
.similar tendency in his Minute, if followed by similar observations according to the 
opinions and feelings of other members, might tend to the intermption of business, 
I shall proceed, willi tliC greate-st deference to bis sentiments, to state shortly my 
view of tlic circumstances. 

I apprehend that the powers already received from the home authorities are 
suflicicut to oiiable us to make the modifications which we propose. But it is less 
material to argue this question, l)ccau.sc a considerable period must elapse before 
the pre.sc!nt draft, or any luoditicaliou of iL can pass into a lnw..,,. .W^ know 
that the lioine authorities are anxious tor essential modifications in the jecorder's 
com I ; and the proposed reform has, from a variety of causes, been postponed 
for u most iucouveuienl length of time. 

It appears to me most desirable to publish immediately the general principles of 
the new cunslitutiun of courts, and which are expected to improve as well us greatly 
econnmi/c jiuhlic expendituro in tlie scttlcmc'uts. ■ Suppo.sing, in Ixird Ellen- 
borough’.s opinion, a relerencc home be essential, it will be most dcsinible to send 
hoDK! as eaily as possible the cuiniimnications which we may receive touching the 
general principles of tlie new system. This will enable the home authorities to 
take a statesmanlike view of the measure. 

Besides uliut I call the stalesmaidike view of the subject, there is another im- 
portant view of it, of a lawyer-like and more technical character, and which regards 
the procedure of the courts after their broad outlines have been fixed. To this 
subordinate but important view of the subject most of Mr.^Prinsep’s remarks 
apply. It is ])lnin that this part of the subject -cannot be finally arranged for a 
considerable time, nor cun we reasonably expect assistance or drt<ection from home 
with regard to it. I tliink that probably it may be deemed expedient to refer the 
matter for the consideration of the judges. . However, it i.s sufficient to say, that 
wc are far from being in a condition to lay down a new procedure for the Straits 
courts. 

But wc arc in a condition to lay down the broad outlines of a new constitution 
of courts. Upon this sulyect there is .scarcely any difference of opinion. It w'as 
to this, and this only, that the April draft was intended to apply. It was founded 
mainly cn the Report of the Law Commissioners ,* and I believe it incorporates, 
substantially, tiie general principlc.s ot their measure of reform. I should have pre- 
ferred takiiii' those general \)rinciplc3 from the draft sent by the Commissioners in 
their own form anti language, leaving out what they provide about details of proce- 
dure. I endeavoured to do so, but found much tliffieuliy in the task : it is, I think, 
unnecessary. If Mr. Prinsep wdll propose any modifications of my draft, making 
it more like, or identical with, that of the Commissioners upon the points to wbicli 
it adverts, I w*ould very much rather adopt those modifications than retain any- 
thing of my own. My object is solely to steer clear of technicalities and disput^ 
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points, m hicb are fortunately almost confined to a part uf tlie aebject which is the Reefer's C«Mirt t 
least pressing in })oint of lime. With regard to lire recorder, the goveniment R«gihtr»tion of 
would most probably allow (under the clause for the purpose) t!ie present occupant ConveyancM. 
the salary he now receives, though tlie nature of his functious is changed ; espe- 
dully as his duties wilt nut be diiuinislied. 

It appears to me, on the w'hole, extremely desirable to give to this long dormant 
matter the impulse arising from tlie publication of a draft containing the general 
principles on which we have substantially agreed. The draft is no hasty measure; 
it is ail substantially contained in the long considered ami clal>oriitc Re^tort of the 
Commissioners, and, in substance, ha.s been di.scussed several times in Council. 

A practical shape to the opinions of Council and the Cotnmissiuucrs Is all it 
aims at 

(signet!) A. Amos. 


Minute by the Honourable the President in Council, dated the Lcf^isCont. 

18th October 1842. 184*. 

Nu. It. 

I CONCURRED with Mr. Amos in thinking that the draR Act prc|)are(l by Stroiu Settlemcnu. 
himself, and approved of by the Governor-general in the beginning of April last, 
should be published for the first time, and the proceedings which have since 
taken place submitted for his Lordship's consideration. 

2. NIy reasons for so concurring are as follows: — Under circumsturfcc*s of 
which there is no trace on the record, and regarding which members of Council 
differ, the draft was on the 22(1 of April, that is to say, about ten days after his 
X-ordshif/s departure, referred to the I^aw Commissioners, for the purpose, 
apparently, of adding the details of procedure, which it was then supposed would 
not take much time. Had 1 known what now H[)peurs to have been tlie object 
for which that reference was solicited, vis. to enable a certain iuerai>er of the 
Commission to introduce into the draft his own pecuitar views, especially as 
regards assessors, 1 should never have concurred in it ; for to those viewH I have 
be en always opposed, and I consider tbe-r ntrodticiion ol them Into the jailicial 
proce dure of any part of Inrlia as most obtectTonahle. ^ 

3. The Cominis.sion, however, having at length sent us up an entirely new 
draft, the provisions of which none of us approve, I considered it n»ost desiniblc, 
in order to avoid still further delay, which is so imperatively to be de[)recatctl, in 
consequence of the orders from home, the cumbrous inaptitude, as Mr. Prinsep 
observes, of the present institution and forms of administration to tlu; slate of 
tilings in the Straits, and the enormous expense with which it i.s needlcsHly 
attended, that the draft should be imiiiediutelY published, if only to afford the 
inhabitants of the Straits, who arc the most deeply inteicstcd in the change, as 
well as all other parties concerned, the opportunity of stating wiiat they may 
have to say upon the subject. I n the m eanwhile we might consult the Supreme 
Court as to the rules of procedure, and we stio u ld tiavc 'piundahUtiiiic" to iiear 
i fem the Gpvenrfyeneral before anything concTusii^ could be agreed upuK T 

4. We are now called upoif'-to come to a stand-stili ntftTf"a reference sbnil 
have been made to the Governor-general at Simla, and even to the uulhoritics in 
England, neither of which causes, for the mere publication, for the first time, of 
a tiraft of law, which the authoiities in question have urgently pressed upon us to 
lake into consideration, and which the Governor-general ha.s already approved, 
appear to me to be requisite. The Governor-gencr.il, engaged as he at present 
is with the roost important military and political affairs, will of course expect that 
all such details should he managed by ourselves, and we know that his Lordship 
is most desirous that the measure should be carried into efiect with as little delay 
as possible. 

(sipied) tv. Bird. 

Note by the Honourable A. AmoK, dated i^tli October 1842. 

I HAVE only to add, or rather repeat, that wliat has been called my draft, was 
intended only to express in substance wliat was recommended by the Commis- 
sioners in regard to the change in the constitution of the courts, leaving tim 
detaiis of procedure^ most of which are not more applicable to the .Straits 
- 300. c c 4 courts 
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courts than the courts of India, to be disposed of separately from these funds- 
mental changes, u|)on which the economy of the reform depends. I wish further 
to observe that I consider myself perfectly free to disapprove, in Council, of 
matters contained in reports, which 1 may have signed as Commissioner. And 
where niy objections relate to subordinate matters of detail, and the report is 
pressed for, and much delay has occurred, the writing of a Minute tn the Commis- 
sion would often be attendeil with inconvenience, and not be of any practical 
benefit. In the present case I agree, substantially, with the report in its leading 
principles, and in much of the detail, but am not prepared to agree to the entire 
details; and therefore would only publish the changes in the constitution of the 
courts, in the shortest practical iorm. 

(signed) A. Amos. 


(No. 123 of 1842.) 

From the (iovernor of Prince of Wales’ Island, Singapore, and Malacca, to J. F. 
Holliday, Esq. Secretary to Government of India, Fort William. 


Sir, 

1 HAVE the honour to acknowledge the receipt of your letter of the lyih June, 
giving cover to a copy of one from the Law Commissioners, under date the 8tli 
February last, to tlie address of the Right honourable the Governor-general, 
and desiring my opinion, as well as that of any of the local officers competent to 
form one, on the subject therein discussed. In obedience to these orders, I sent 
a Copy of tKb letter to Messrs. Garling, Church, and Sahnond respectively, as 
also to Sir William Norris, the recorder ; and I now enclose their several replies, 
with the exception of Mr. Salmond’s, which I have not yet received. 

2. Ilefore I proceed to offer aWy opinion on the subject generally, it may be 
afflven fdr the to say that, after an expCrlCffce of ten year's on the bench in the 
court of judicature . of the Straits, I have^con ^creTy altered' the'^Opinion I ond e 
entertained, that a professional law^'is unne^asa ry ; ior i am.»oa~8flittsticd, 
tluit inucpcndemiy ol inc secbi'uy hw presence ahom 5' to” the pulilic, that if the 
lay judges misadiuinister the law, the case can be renewed and the defect recti- 
fied ; it further imparts to the lay juilgcs a degree of confidence, which they 
would not puasess if they felt their decisions on puints of law were not open fo 
local and professional review. 

3. The Honourable the Vicc-pre.sidont in Council will observe, from the 

learned recorder’s letter, tliat I have bad considerable conversation witb him on 
this matter, and as Sir M'illiam Norris’s letter was not written until the question 
had been often and fully discussed between us, I may at once remark that I 
generally concur in the opinions he has expressed, with three exceptions, 

which I proceed to notice. . . 

4. The Iciu’ucd rccofdcf is of opinion that the cog *^ {fiapdilile^ should [y 
ako ^tricr indenenueut of the cxecuttvc authorities , m whicli'SPiie thore nuistbe 
Wo recorders, or tout tlic court slibulcl only conMst of a* recorder and the chief 
civil local iiuthfl^rity at each station, dispensing with the governcA' altogether ; but 
as neither from the papers before me, nor from any other quarter, hltve I any 
reason to believe or to know to the contrary, I shall consider that the appoint- 
n)ent of (iovernor is still to remain untouched, notwithstanding the Ijtw Com- 
missioners propose that that officer should not be employed injudicial business. 

5. If then the appoiutmeut of governor is to remain on its present footing. 1 
am of opinion that by far the easiest and simplest p)an of ensuring the object in 
view, viz. ** efficiency and economy,” will l)e to coutinne the coirrt of judicature on 
its present footing, and for Uie government of* Induijto obtain the sanction of the 
Crown to make such alteraWons in the letters patent as ar§^ qecessary to enable 
the amendments proposed oy the Law ComonssiOners tiCing (iarniid into effirct, 
with power to reduce the salary of the reeof^er tn the same scale as that of 'the 
resident councillor, and to abolish the appointmeht bf registlrar and sberiff, as at 
present constituted, altogether. 

. 6. This plan* would in substance be that proposed by the present recorder, witir 
the exception of the court being composed of three instead of two judges ; and it 
has the sanction to a certain extent of two foriucr recordem. viz. Sir Ralph Rice 

and 
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itili? tlie l«te Sir BenjuTniti Ifnlkin ; rtj«!"fornier says. In Kia ei*idcnce gi^n in |lat'cb 
before the JHlonse of Lt^, trhen sfKalcihg of hts||y obHeagum^ in reply to 
^hestidm 1413, **S(niKitiines'i>ne' of them would aitend 'during the »(^aion» and *'o"wvancei!. 
ww of great assistance to the reorder, particularly ii> regard to some ^tf 
toms tiiat bail prevailed.*' Add eg»in, in reply to qiiestioii 1 304. w&wciai fee is 
asked if any atitelioratidn^could be efR'Cted in tlie cuustitutinn of the court Jtt the 
system ot the law, he says, ^ 1 think it wouhl be very difficult ; there must nftcfes- 
aartly be in that jurisdiction a considerable degree left to the discretion of foe 
person who is to administer the law.*' Sir Ralph Rice xvas recorder of Penang 
for seven years. Sir B. Malkin, in a letter dated 27 May 1833, to the addreSs of 
the then governor, Mr. Ibbetson, on. the subject, expresses bimsilf as follow's;-^ 

“Whether the existence of a King's Court at ait in the Straits is destrable; whether 
i ts expens e does n ot outweig h its adva ntage s, is, I am aware, a question on which 
ofBBI 8 IRPW(!gfT"“royTSWir 7 rpHniS!rTIIB 5 r^ an unbiassed judgment ; but 1 liave 
little doubt, I confess, of the expediency of continuing, with certain inodiftcations, if 
a npw ij[||artf»r pjui be obtained for the purpose, the present system.” 

QbjbUlk^ jUml Crown, an d pre^umiuy tlte 
of the ret^j^ei^ coiiuc mQi:&.to re main on tlteir nreseni foo timt, viz, a.Q Qaxuneea per 


Of me comm OlQpi^to^ remain onjjieir viz. 2 ^ QQQxuDeea per 

" AA| Un fc lftjll i g ,,, g x V effectedj^ wTach, aftgiLjd). 

WQuIg^Qfi Mift Qal\t_jr5eM Maviji^y j i&j^q gj^rds the cour^ fo r u t R salftnes of the 
civil -servants nm 4 ft— bv syrtailsd, them" 11 "if ftait^ no reason wlint Vver for attfj. 
buting the reduction of the expenses to the reform in the judiciaT adni wi^ratiom 
; JL- WdilepjUfe »9 subjgct,^! may^as well say that any change that inay be ..lade 
is not likely to affect myself materially i nut 1 still considcr'it a^duty J owe 10 the 
servants of the executive governtivB0L lP..Xt)C.Idf3;ii:e i:£Cqrjier, and to the State gene- 
rally, to record ray opinion, founded ou an experience of 23 years, 
salary than_a,poo rupees per month, residents at Singapore and Penang, and^ittie 
ftcorder, will be u nab le to irve m ihe same atyle as the merchants and others of thfe 
lememant. and |>nnr».|v unahin fa| rlisplny that certl^|l, Sliow ot 1108015% t. 
yhicb all^nuhlic officers are eXMosed.and in no iilaoe more anihan atS&i^nftw 


AV(i tjtalentent. 


tUttt a j cducuon will urtber n;Qrji^iLiDiui v to the settlem ent, as, und^r iuch 
circuinstaiKes. none hilt tt^e most of the nublic servants trom tiie pre|nr 

aencies will take the appointm ents ; anotneV. from the simulnesspItJUie uilawaocnit 
fllfl Ihd Expensive naTureoTulSp will always be looking forward to a return 
to their own presidencies. Wiiether or not servants of this description will l)cablc 
to manage a scttlemeni com[)OSed of the mat erials that Singapo re is, and supply 
th'e judicial wants of a port at which more sliips annually touch than arrive at 
Calcutt a, lime will s how. ‘ 

lave already observed that our present recorder considers an entire sepa- 
ration of the judicial and e.xecutive branche.s of the service desirable ; and I of 
course am not unaware that, on general principlc.s, his position is uiidciiiabie, and 


that its adoption at the 
doubt if its ennensimj^ 
cutta, for instance, 


esidencies has 
le Straits woul 


^rhaps proved useful ; but 1 confess I 
be so. It must be remembered in Cal- 


are three judges; and when a new one arrives he has the 


experience of ^(k^Hpother brethren to refer to, and with whom he may consult on 
matters that mciyi||^ew to him; he has also an honourable and enlightened btu* 
to refer to. In these settlemen ts a . jud ge under any circumstances must be entirely 
diffieicntlTsi|^teA ; tor even it^ he had a jrrofessional eolh-ague at Penang with 
him, he craid only correspond by writing, so that they could be of but little assist- 
ance to each other, and of none in thcrae cases touching the habits and usages of 
the people, respecting which the learned gentleman would most require it. 

10. 1 again repeat, therefore, thatl think the pj*esent plan of the constitution of 
the court, the most eligible that can h(| adopted, and in which opinion 1 ttiink 1 
may say *Sir Ralph Rice and Sir Benjamin Malkin concurred ; ii a Aords a tolerable 

r 'i la 


seturii)^ for the oecJfiions ncK being altogether at variance with tlic princiolff,^ 
W S Wg CTW g H f taf HaiBgiTWl l&V lange BH umbts ot i 4 w , cao havh . 

Haft nresen^ oT a g^eman wno nas si it perhaps go years a mong the p eople. 

ant with thM W a^, and modes of thinking, certainly 

ices ot roe court coning to a rigni ana carreci 

daciBK^ pn tacts. 

“t. 1 would nere remark, mhlNeOvet, that the governor may be Considered to be 
nCarir unbiassed inhll revdii(ie'nifltters,as he does not thterfere in its collection in any 
way'/ ff hi Only in poKtiChl cwsbi itl which he could by iatny means have an undue 
* ^|k). * Dp inclination ; 
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rccorrfer *^**!n* governor at one statioo aad tfae 

Coiive|»nc«!*. present system I think presents fewer obiectiona on the 

12 . TSeiovernnient will be pleased to remcmlier that all convictions airain^ 
the revenue refriilations of these settlements take place before twr-ma^sfrataT- if 
I c pre^'m sy«em « .Wished, i, ,il| he neieBary u, ceDsli.arS^,i,„ 

dicated J” -'"k « orry to >ee fem 
revenue ■ .1 Vrevenf ?’* ">tere$ted in tlic collection of the 

honor:; IK s r.trhirif^hKr 

miibn “f '«"''«■< !-« Com- 

iudffos p oner it interf(i.s to entrust to the several 

j g sumcicntly comprehcn.sive to ||n|,^[^ UilU' UII luil^. T rmiiL 

tlicir proposed system more cuinhersoine, and by no ^ so efficient 
present iii inrec would f>rove with the proposed amendments The nni» untl n ' 
cjpal ohjection I ha ve to the M heme is the nowerTr;?!l^l.i/-j!^ 

lav'brottie r-^ {wL er m‘ ^ ' ■ jMfil l dfr ^P„fonter on the 


UrEBlSlSQBQ^ 


risuiian 


i nittT>ifrtmnr»iina’4^r3!nmBiwK-Mf^ 


laibPtfflBf 


luU>j<M.Vsl 

aaiaMtiywy 

QjaitMmg EUijffiMbiaiPCTn 

iBtwwwwnNf 


iscreet 


iriJve extreme 


Ivt IV .tta . ' a 1 " Norris under this head I fully concur 

he I Mil ‘'TMiitf'rMi'' "* » ""■■M recommend llmt^here ahrinl d 

" .‘7 » co«‘tc-» It laeii scuicment. one t6 be coni Vbsea ol the b ' arVtster ami ' tk e 

::^-rd:e::i,:r 2 


“ ^ — ur uLiier onoucc'S. involviiny a lu'imltv nf 

4 y ■ impi'isonuicnt, are u ied. ‘ Tri tlus' abscirCetJf lhe'*1jaVfi||^TlJr^f»h^^ 

and 2 ,wrup:“i 


power as ingTsarrister lud.Te 


JiSSeS: ^ -Pg- assisrani resinem snouia 
rupees on T5e civil si5e!^ r7arm. 
iiuiior rilisrfei'ii'eanors ^r'aifnT PgeWff- 

fte. it».%ner"rrrT."'* k 


ith 1 may generally here Mute that I think the system of^Hhrs will t»*» K« 

lILS r i ootwithsiamliig the opBToine !o fay the 

if il ^‘’""»'ss> 0 '>crs, I cannot help tliniking iTiiit thTsubOrdlntte criminal court 
rnT Tf '’f <!“ •-an Connnissioncra i, carried iuK-e^-* 

S b'lr'i"" ‘’ni foSKfet! 

/ Ihat jpnrt b, the lm,r«iHh , i, | . . .,„. .. " • - iT y i iiSn 

.Sr 

«Tc:i^Td^rK‘“' u 

or mat judge and tao ajac^r^ one-MM^, being dnwitient, .p|i.l, to the 

•” proie.iioi..f 
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verdict ahottld. as at presai t. be coQclusive, and, if u»ce»«iir^ uoi 

loTlraBSfiftllFTHBSI^ tlie bickerings, disagreement^ and argumenbf^tlftit 
would of necessity constantly occur t>etween the judges of eitiicr court, and the 
assessors, would neither add to the dignity of the bench nor lead the inhabitants 
to respect the tribunals. « 

19. I would albw law agents to practise in the superior court, wherein either 
tlie professiianai or lay judge presided, but uot in timt of llic assisiaut resident, 
which may be iem;ed the ^ourt of requests ; and as a general rule, I would make 
the party employing an agent pay the expenses of that agent, unless there was 
sometHiftg' iii the case which might indifl% the court to cousiiler it proper the 
losing party should pay them, whicii might be the case when the cause was intri- 
cate, agtixi^quiced the aid of a pci sou liaving some little pretension to [irofossional 
skill,, or jvhea.thc proceedings of llie iosijig party had clearly been groundiess, and 
insiiuited.ipr Hjc^urppscs of vexation, Ac. &, c,_*At yenahg, iintil lately, it was tttc 

^ he made Jo pay ijifTiijeiffy' 

e. fcAt'oingJ^orc ,Mtc Jgy xud^sTiave aivvays acted on'ttm prinirfplc h^c 
ted. Hnelosui<0- No.a«wilL.jdjQ:^^.'e^ tli6"dlffferent 'systems wtffk 

as regard.s expense ; it contains tlie costs of lliree dilfcrcnt^sullvSr Whs 

instituted to r.ecover 1,50 dollars; the judgment was for i.'ip dollars, and thc,.'osts 
amounted t o 1 aollars, including the agents on both side.s, which alohe amounted 
to dollars 1 00.^70. TlMf second.jjas to recover, 75 dollars; the juilgiucnt of the 
court was fur 30 in favour of pluintilf^ with full costs these ainountcd to doiiius 
72. oji. <£whicJy8 tlollars wgfjjjgii. aiecpu pt.of aymt employdd by plaintifi; 

»■«»»»»* hw hium Tor^ considered 
^titled, tailie costs of his own ag en t ./ Ine tliird..^hQ'*'3 the agetit’s co.sts in a aiiit 
‘‘to recover too .dol]ar.s. to amoiTui To dd lTayjy.’"y<^ ’anif*TTio*^jgitilll bill of corti 
attached tiu rcto a ill show the, itenirVStiMng^ie‘''agen^^^^ Of c6dis»W 
admittuiicc or refusal oi agents to practise in court would remain, as at present, at 
ithe discretion of the judges. This powfer of exclusion is itbwluUjyjiiaigSit&£^^ 
prevent persons of iiiipropef chffilctcr appearing as agentB. 

^"2o!TrtRj^0Jj2TO2SiS5lS21S2S2ji2S2SS5SS^22112liii‘ * tlmsc heretofore 
composing it can be made petty lurors witti advantage, or assessors, if the plan of 

[‘cTin. 


appointing them lie pcrsistec 

21 . 'flic Law Cotnuiissione rs api>ear tp.cpnsi.d:^r„that the orocee dings before the 
court should tie carried on iu the t^nglish langus ;e, in wliicn l fully concur, hif 
reasons expfes SPIT "VWy Wliy m Ibc Iciters^ol Mrasr . (Jarling and Clnircli. 

22 . I’lie Law Commia^uers have entirely omitted to iiolicc liow they propose 

the ecclesiastical the court are to he performed, lint 1 presume as at 

present. 

23 . I 
judicial 
be efficient, 
constituted, 
for from me 
to refer to. 

24. In letters written by me some years ago 1 staled thai the process of the 
court at that lltn'e was dilatory and too technical. This was dciiicd bv the late 

~ ‘ * our prescof recori t<!r a^ ^enang. All I 

lililitiilntLin ihe 



iiial of what may be con.sidcrcd our present exclusively 
unothpr showing flic nature of one that I consider will 
the present court,* or for any other that may he hereafter 
are all*ttie rcrniaks that it strikes me at present are called 
biA there are two otliers, more of a personal uuliirc', whi«;h I venture 



|gr PfesM 




any 


snts, draw 
* techf 


oyec more latitude , t he tormiii of 
attempted^; aftd tKc ' 


e having iWrtw^ 

aod ptcaft detinue, t rove r, 
j^ ^^'they. ^ ur uf »mi iwr^icuiar 

rememSSTk ca«e wherein it was aili^ea, on a 
that one^y some hu^ bairs^ sugar, and another had 

casually found the same wbol^pue quantity. Whether or not tbu is a fictitious 
atyle of pleading, and consistent w ith the direction of the charter, which in sub- 
stance says, “ That a peisoo lequiriog tbe aid of tbe court, is to prefer his complaint 
300, - ^U A — ' 


Not 
Recorder's 
RegistmiMi 
Conveyen^ 
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Regittration of - ;• 

ConvoyanCBF. 


gulwtance of tlie is to be reduced 



Ivctue Law Commissiouers to judge. 

Mr. Young has, I observe, alluded to a judgiueiit pa»etniy u tty jw _ . 
and which he asserts to have been considered as erroneous ; and the Law Com- 
ini.ssioncrs cite that instance as one strongly pointing out the necessity for profes- 
sional aid. That professional aid is necessary, I have already admitted; and 
happy should 1 be could 1 conceive that during 1 8 months, the period of Mr. 
Young’s residence in the Straits, that this was the sole instance wherein the law 
had been misapplied by a lay judge ; but as I was the judge who pronounc^, the 
judgment, which is very materially confirmed by a judgment passed in Bombay in 
September 1840, In re Kobagorcs Cowajee v. Captain Lowe, of the Berenice, 1 
venture still to doubt if it was not legal. But that the learned Law Com* 
missioners may see the real state of that case, 1 venture to ap{)end a copy of the 
judgment passed on the occasion. 

1 have, &c, 

.Sii4iaSflre,128 S6jjitfMlJS^f''f^ (signed) S.G.Bmbam, 

: Govfete FriatroTT^^s’^iaTiin^ 
Singapore, and Malacca. 

P. a, Having consulted the two chief ministerial ofQcers of the court at Singa* 
pore aud Prince of Wales’ Island, and who may be termed tlie local registrars, 
and arc both gentlemen of high respectability, of considerable taRint, and of much 
(^perience, I also forward two separate papers with which tliey have separately 
favoured 


saJi 


cured me. ThcsejgsygerswHljjhowthg^descigp^ 

|ilnjfff| ip the eouri aa reyiaij-ars ; mid iffiev Will. 1 am satjsfiyrie^e thCtr 
lines ar c reduced lower thug the sTim ^ l^ave proposed, vi/., Cog rupe es per 


& c/Tir 


Conb. 

:^0 lift:. 184 Vi. 
No. i;i. 
Enclosuif. 


(No. 302 of 1 84 ,0- ) ,,, 

From the Rc.sidcn t> 43 <»M wwH aiiy Pri ii c e ' Of - WoW ^lsla i > d r < o~ tl t e H owo w a b le the 
Governor of Singapore, Prince of Wales’-JWand, and Malacca. 




'^Tuavk tlic libnour oT aHnowIedging the rcceiiird? your 1eUer71Sort84, of the , 
•joth ult., forwarding copy of irjTnnrecrTle j>6rf by thS 'LW^CBfhBIllRH^ dated 
8 February last, presenting their propositions touching#m future judicial adminis- 
tration in these settlements. Upon this Report you havel|£|^pleased to invite my 
remarks. 

2. The Report expresses the opinion of the Law Coinid|||^H||||||to the following 

purport: “It docs not enter into onr scheme to employ in any judi- 

cial function.” 

3. Unii ss the supreme government be prepared td corresp^REf direct with the 

civil authority at each of the settlements, an officer superiatendtnj| the three aettle- 
incnts will he employed. As regards tire question in hand, it matters little whe- 
ther this appointment exist us at present, or on a revised principle. .\ny how:, be 
w ill he the chief civil authority in the Straits ; and as such 1 cannot, in the absence 
of diiy known expressiotT^of'^be intentions or wishes of the supreme goyenkment, 
suppuse.U)aUi%wiittj^ ej^cluded from some parRci ^twir io~ Rile juBTmTgdfBtirt^ 
trution. ♦ - 

JShouId' die oFiee*oTgovernor be retamedr and” U ie"<ffvernpr "I^^ 
member of tfieliencfir'^justi^ the syst^ iljSmi SiSriiKMBni 

need8*“to T»ei*7nThy hu^nlit&^cqunion, mod|t^. ad officer: 

maintain but a repulsive interoourpe with ^fflHgaer, 

as to wound , tes fealings aloui woidsTlS 

not a necessary consequence of the pro- 
tbfc experience of one c 



■ce of one ijeripd mavY^mfer it ml ^ 

sQait leave this question,: ano sufqKMe^inat government have resdivod 
upon the system generally as ptopos^ by tbe Law Coiwmidoners. 1 shaU tete 
to the different topics in the order they are presented to roe. \ 

V. I J-T— ,1 . T ■ ur Lim* 
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6. The law of J^land, ijs to the Recorder\iSi«1^i 

W8*f* »C »l»e. §aiiilite!iBiMnaaiwtift8, jJ^oaid he.tjtoJeueipQV * , « . , » vt *; 

7- Mr. Morcl^a:,4RfiaJ5|; agetjts . wrilipKi Com^nnc**, 

preside, and would sobstitate the Malayan language lor Enjdlw*. . . — — — 

8, become useful by c«)lleetifi^ atiT'*arm^ 

ififofmauon, ado ’‘by bdijaaionaHy eliciting latent and reluctant truths from the 
witnesses of the oppoMM party ; but they do also, at times, mystify what Is clear, 
cavil at trifles, and sacri^ simplicity to the display of a fictitious acuteness. 1^ 
protracting the proceedings of the court, the ignorant are persuaded that its busio 
ness is intricate and its practice expensive, oppressive, and odious. <>n the tale 
circuit the recorder hsd but little to do at Malacca. The reason is obvious: there 
wers^no agents. The mosj^ crafty and litigious had removed ; a second was other> 
wise employed ; a third, recently only engaged, was dead. Should these agents, 
however, dot be excluded, they ought not to be allowed in cases of and under i oo 


rupees. 

9. It is proposed to continue the use of the English language in pleadings in 
the court of the professional judge, but to substitute the Malay language in the 
lay courts. As all parties are, under the existing establishment, at liberty to use 
wiiat langu^e they find most convenient when addressing the court, I eonclnde 
that the object is to have the prelinuoary papers, as petitions, pleas, answers, &c. 
drafted in Malay. Against this measure tlicrc arc, 1 venture to submit, weighty 
objections. 

10. The ordinary Malay idiom is so deficient Ih precisioP and perspicuity, that 
in cases involving several names or dates, or sums of money, or transactions, or 
intricaicy, a tranmtion of such papers must be made, and the party be examined 
with the. view of ascertaining whether the translation be correct in point of facti 

VPI>mi»e,,tiine ^ndj««lj«»5^^ it would not 

attord greater .conMcnce. and J&cUitjfis , thspugh<mt-th«.io«p»iry,..jiai^^ 
satisfaetpry in the issue, than may be obtained under the present system. Pepo* 
si tions taken dovtn in Malay are liable to .similar objections, but dcpo.si(u]mi.in 
civil cases would seldom be icijuired. The judges notes of evidence must neces- 
sarily be in English. 'J'he only part of the proceedings which remain to be noticed 
Ws the viva voce evidence of witnesses, from which the judge's notes are drafted. 1 
have already observed to (he purport that a witness may use any language with 
wiiich he be mo^t familiar. This/lioweyer, is under certain liijiiitatioas. If a Kling 
or a Chinese enters the box, I would rather he should .speak and be spoken to in 
the Malay language, even if his knowledge of it be somewhat defective. 1 feel 
assured that the judge can, by his knowledge of the Malay tuiigu|.c, keep an eflectual 
check over the proceedings. In cases where the Tamil and Chinese languages 
are used as a medium, the court labours under difficulty. 

11. lam also incline<ype think that a lay judge can .secure the truth much more 
effectually and speedflvjjVapcaking English, and watching the interpretation, than 
by a direct addre^JjfjtKmuy. The Malay of difTcrent places has tlie peculiar idiom 
of those placcaJjjjjl^Hpiore or less tinctured with words utterly unknown beyond 
their respeotf||[^^^uries. For instance, the Malay of Quedah, of Maiiangcabow, 
of Passu nimfl||^H^umatra, of the Celebes of Ilatavia, these differ in words, 
phrases, and ennlmation. An ignorant witness is more likely to comprehend the 
familiar utterancli of an interpreter who has learned the language by ear only, and 
from the baxas, than the more formal phraseology of one who has studied tiie lan- 
guage. In respect of my own experience, I may speak witli certainty on this point. 

1 it. Oo the wiiole, Uien, 1 would suggest, that touching the language to be used, 
matters be left precisely as they now are. 

1 3. As regards the projiosetl option of a party to a suit haviiif. translations of 
the record, 1 see no objection against the measure ; alway.s, however^ provided that 
such copies aad translations be subject to fees as at prewnt. Should the fees he 
removed, 1 apprehend frequent and tHMseasing applications would greatly and most 
aee^ssly increase she bipintoss in the registrar’s offiqe. it will be borne in nnnd 
die minute-liiooTt eonh ^ Ji tUc beadjogA of andjudgnietit in cas^ 

and lie names 0^ t^d tfata r ...A and 

dehiUed reoof|d inl ^ te necaaearv. and a close copy tnmof reasonable and salu- 
tary, were oiTr m. in Mane xoiuta JthdAj^re^ , *nd >n^ Mftr 

]aein» «s i -iiaderstacd» were',l^ier the Dutch, conducted with clohed doors. I am 
ad ephrion that 19 personl bat of ao would not be one iota the wiser for such 
traniflatioQS. 

V ^ooi »h3 14. The 
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14. Ttie permanent presence of a professional judge is desirable; occasions 
of reference, and for appeal, may arise, on which the delay consequent upon the 
absence of a judgq beyond seas would etitail serious incohvenience. ^be reasons 
as.signcd in il)c Law Commissioners* Report are cogent ; questions inimedtately 
Ijcfore a .subm dinatc court, ’ the right construction of a recent Act of the Indian 
f.rf?giMiatijrc, or a Parliamentary statute, may render prompt and easy comronnica* 
tion vvitli a professional man most rie.sirable. The opinions of the courts of Sudder 
Dcwiinny and Nixumut Adawlut are constantly a|>piied for by the provincial judges 
iti Uengul, a« I gather from the published volumes of the “ Constructions,” by 
thc.'io eoiirl.s, of the laws and regulations of Bengal. ^ 

1/f. To preserve the simplicity of civil proceeding.s, as contemplated by the Law 
(Jumtnissionei'.s, it may he necessary, in addition to the exclusion of law agents, to 
declare a discretionary potver to reside in the judge in respr^ct of certain docu- 
mentary preliminaries, dilatory pleas and technicalities, in which some of the agents 
aril! fond of dabbling, and tlie use of which they might still attempt to urge upon 
those who may seek tlieir advice'. Take, for instance, the 4 & 5 Ann, c. 16. This 
statute is intended for “ the easier, .speedier, and better advancement of justice.” 
I have known this Act to he quoted by way of proving that not the mere usage or 
piactiee ol“ a court, but an express command hy statute, rendered the profi'ert of 
letters of administration indi.spcnsablc, and that the nun-prolTert must i>e fatal to 
the party failing to proft’ert. 

i(i. I approve of the provisions niuiic for the adjudication of cases “obviously 
involving points of Engli.sh or international law,” and “case.s of 10,000 rupees and 
upwards,*’ being reserved for the professional judge.* The reasons for the former 
aie manifest; those for the latter respect the preparation of the documents ne- 
ce.s.sary to be forwarded on appeal. 'I’heca^c referred to by Sir Benjamin Malkin, 
))arn. ‘22 (p. 2v) occasioned, if 1 remember correctly, some hard discu.ssions at the 
lime upon this very point. 

17. I may not correctly com|>rehend the precise meaning of the terin.s “ We 
think that the di.strihbtion of cases should ordinarily be pertormed by the profes- 
.sional judge.” 

18. In a community, on Important portion of which is fluctuating, it is essential 
to provide for the receiving of the evidence of witnesses who may be about to leave 
the jurisdiction. The examination -of witnesses on interrogatories </e bene esse is, 
however, a matter of course. 

19. Province Welle.sley necri.s a court of its own, for the reason assigned. It is 
advancing in population and importance. The assistant's time is fully occupied. 

20. Full liberty of appeal is proper. The judge should, however, be required to 

make himself satisfied that theic is solid ground for the measure in every admitted 
appeal. Our early recorders were .-soon .sensible of this. 1 know of a case, a few 
year.s hack, in which matters had gone so fur that a rectn^r had recommended ray 
witlalrawing a judgment ; meanwhile he removed to Q^B|Ohe presidencic.s and 
iny judgment was confirmed hy his successor. The originally been 

jiidieialiy considered hy the first of these professional geii^|^H|LNot having Uie 
means of cousulting ttic draft regarding special appeals, by the Law 

Commissioneis on 4 December 1 841, I shall not particularly raUPP^it. The pro- 
visions for the airpellunt’.s petition being presented to the eCturt against whose 
doei.sion the objection is raised, and the permission proposed to be given to the 
respondent for handing in lii.s answer, are salutary meiusures. 

•21. I am of opinion that tire professional judge should not have the power of 
calling up at his pleasure “any eases, original or appealed, which from represen- 
tations made to him, he considers to be proper subjects fur adjudication by himself, 
as involving tjtfbstions of law.” 'fliis appears to me as vesting him with a power 
w liieli may (accottiing to iiumoar, for the professional no le.ss than the lay judge, 
is hut man,) be exercised after an invidious, vexatious and inquiattoriid manner. 
'I'hc Law Commission wish to surround justice vvith every safeguard* and they 
desire to preserve the professional functionary free from executive influence, mad 
as a c-licck over a hy administration of justice. These objects may surely be 
obtuiited without raising occasions of unpleasant feelthgs betwemi.tbf professional 
and lay judges. 1 have seen one in the Straits w'ho would not lUtve been back- 
ward 
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waid of ODcoturoging reproaentations inviting the full, dispky of tl|e iitretcli of 

power thus brought within bis reach. ” . Registnuth*^ of 

23. In criminal procedure some provisions will be necessary for cotnppUittg the Conw^ees. 
presence of assessors or for empowenag the lay judge to proceed in their absence 
after due warning given tp them. 

23. It is not stated what shall be the details of the periodical statements, ” 
and I have no means of ascertainitig the particulars of those submitted to the 
Sudder Dewanny Adaahit and Sudder Nisamut Adawlut of Bengal.** But if 
not only the professional judge hut the college of justice, is each, to bo furnished 
with periodical abatements,” these ought to be very l>rief. 

24. I take this occa.sioii of adverting to a topic uihui which much is often 
.sfiokem — the actual work performed by the resident couticillors. This work is not 
to be measured by off-hand declamation. As far as I am perhonally concerned, 

I am free to declare that what with recorded work, work unrecorded, tuul meeting 
those demands of courtesy which, fnjin their indis|K'n.Hable ohitgation u|>on the 
functionary, claim a right to be considered, iny time is occupied to the estent of 
iny hpiblth and strength. 

25. The petty sessions, as proposed, may prove a vkluahle portion of the system. 

It is worthy of consideration whether this court should not have some defined 
powers expres-sly enacted in r<*spcct of nmsters and servants, whether in-door 
domestics or field labourers, and for enabling ilu; court to carry out nit early sug- 
gestion of Sir John Claridge, to give tljc utmost lutiUide ol construction to tlie 
words in the charter, see page 47, “ quarrels and cantroversies.” The purposi of 
surrendering this charter v^ill be borne in mind. 

26. 'flte pra|K)sed change in the jury system is important, and I am of opinion 
dcsirahlq, for the reasons assigned in the Law Report of 31 August 1838. 

27. To render officers and soldiers amcnulile to the l(x:al courts for actions of 
debt and personal actions under 400 rupees,’* is an improvement most desir- 
able. The court can, however, at presetd compel un officer to make apjM!aranc<‘, 
and should he waive privilege cither in so many viords or by his silence, he could 
not after judgment pronounced deny tiu* authority of the coifirt. If, on the other 
hand, an officer shoul<i |»lead his privilege, and there should exist an insuperable 
barrier to the functiotis of a military court of requests, it has to be decided whether 
the plea of privilege could hold. 

28. Before closing this letter, I am induced to submit for your reflection 
the intense ilesire of the Indian Law Coiiitnissioners, as manilested throughout 
their Report, of exalting the professional judge in army against llic lay judges. 

Those are as niucli as jmssiblc laid under his single cotjtrol, and exposed to the action 
of those littlenesses of human nature from aiiich the noblest are not altogetlier 
free, and of the painful influence of wliiclr wo have been vviiness in these Straits. 

29. The rate of salary proposed for the j»rofessional judge does not hold out the 

assurance that we are the presence of a hurrislcr of the highest order ; 

yet to his single aucj|||||picd will and iiiandate the lay judges are to be us subor- 
dinate as the prop^gHPPpurt of the Draft Act is to lliq Supreme Court, or the 
provincial judg^ll^Pp the court of Nizannit Adawlut. 

30. The lay^lHprare very diflaeutly circumslaoccd, and appointed from tlic 
“one judge to IrWqrpointed by the Covernor of Bengal,’* Draft Act, .section l. 

This judge may be taken from u copious list, of which at the utmost he can l>e 
only one of .several leading members. In the Straits the lay judge.s comprise the 
only and the entire executive authority. The native comimmity is iicreby en- 
couraged to look to the professional judge as the principal authority in the Straits, 
and the executive as holding a very subordinule place. l.s the professional judge 
less subject than the lay judges to the influence of human emotion!!^ 

31. It is worth tVhtle to carry tiic consideration of this subject a step further. 

32. 1 would, r^fer to the 42d and 54th sections of the Report of tiie Indian 
Law Conimis.siofiws, dated the 31st Ajjgust 1838. 

Section 42. “We think that whenever a (professional) judge and jury (comppsed 
of 13 persons) diff’er, politioal cases excepted, the 'presumption is strongly in 
favour of the opinion delivered by the learned and’ practised member of the 
tribunal.” 

' Section 54. ** We have thought it expedient to limit the right of applying to the 
Supreme Court,” that is, to tlie aforesaid “ learned and practised ,niember of the 
** matters of fact; to those cases in which at least one assessor is 
dissafll^ed with the judge’s decision.*’ Thus the dngle opiaion of the “ practised 
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. ^nd learned inen)ber,*’ i^iall no mattean 

of any other 12 persons; hot ij|ie (pinion of the hiy jndg^-ntp amillw Jiow well* 
•* practised,” if of4)oaied by ptdy 4^ voice, lihall, becaoac^ the jg not a 

learned member,” be viewed: «a so unsafe Aat bis jadgaaggit oWBe ooder 
the review and final decision (Mftbe ** learned member,” wbose opinion io|»ilsfer> 
able to the unaninpius opinion 0^12 of the mdst honest Aid lotaUi^peiit'ndmfaltiittts 
of these Straits. ^ '' . Jt ' 

33. The climax of this remarkable inference of the Indian Xaiw jConunlgilijimns 
consists in this, that the assessor, whose stogie opinion shall sha||b. tbe jOdg^ent 
of the Court, has ample means of explaining the grounds of bk dissent, aiikl 
tbercfore<of correcting any, .should there exist any, inisunderstandiog or- waiit of 
infomation on the part of the Court, tbree>fourtbs of whom entertain a didbront 
opinion ; but the professional judge may be and may remain, ignorant of,.** ^ 
arguments that may occur to them,*’ that is, to 12 persons of unanimous opinion 
“.,111 favour of their own view.” 

I have, ice. 

Prince of Wales’ Island, (signed) J.GarUng, 

9 September 1 S42. ResideiU Councillor. 


AnsTBAtT of the Hesident Councillor’s Letter to the Honourable S. G. Bonham, 
Governor, 8tc. &c. No. 302, dated Prince of Wales’ Island, O September 1R42. 

1. Acknowledging receipt of Law Commissioners’ Report, 0 February 1842. 

2. Proposed ex^uswti of the Governor from the court. ■•v . . 

3. Probability that some ^ch officer will be retained, and if retained, of his participating 
in the judicial administration. 

4. I f so to participate, the proposed system needs to be correspondingly modified. 

A. This question will not be fuilher cuusidered. 

0. Hie tex loci. 

7. Mr. Murchison’s projiosai respecting court agents, and the use of the Malay 


language. 

8. (Sm< 


8. C^curritig that court ugents should be excluded from the lay courts, or limited to a 
certaio extent. 

8. Of the use of the Malay language. 

10. Objections against Uie measum. 

11. Benefits of the existing system. 

12. Suggesting the continuance of the present system. 

13. or granting translations of the record. 

14 . Permanent presouae of a professional judge desirable. 

16. Certain formalities to be rendered unnecessary. * 

16 . Of the cases to be reserved for the professional judge. 

17. ’The professional judge’s distribution of cases. 

18 . il^f interrogatories de bene erne. 

1». Province Wellesley Court. ,, 

20. Of appeals.' 

21. Limitation of prtifessional judge’s power of calling fi>r 

22. Of securing the presence of assessors. 

23. Of the periodical stafements. 

24. Writing an^ business should not be accumulated if to bH i 
36. Of tiic potty sessions. * 

38. Of juries. 

27. Miiitaiy officers to be amenable to the local courts in cases under 400 rupees. 

' 28-83. Observations inspecting the extreme degree of preference given by the. Law 
Commissioners for the professional judge. 

(signed) ' J. Garlittg. 

«>■ 


&c. 


Rei|61ik 8 by 1 ^fr. Itodi^k, Acting Registrar in the Court of Judicature xracnuig,, 
on the Suggestions offered by the Law Commiainoners for 3 netr Sybtefo bf 
Judicature it) the StraHs; dated Penang. ' 

1. Th£ Law Commissioners in their Repost to the Govemor*geBind 
have recommended, in. substance, a fundamental cbange in .the' f^vb 
ji^icaturc in operation at foe Straits settlements. The sdme afoai^- 

imns cannot be denied when t^ drcumsUmces of these setlhiiH^tl^^i^ taJeen ihto, 
censideratioD %nd compared wifo vHiiUfop^ were in 1836, the 
clia]rt<»', independent of foe many^o^whS’fo'^ and 

separation and distances of foe thiiee 

r- .. . ,, 



imik m 

fldcUitteiit were Iffoontfit ^i- or oT|M^lool:td/%^ it te ^ 
wN!lSicr tbe aecesRity tito teeteiit ttio Law O^misiiiDOien r ***"*^ 

^ 2 i Tiie *^;tDost weighs ot^feotmo** tho^ found Oi^ed tsi|i;idiM fhiO j^rw^ltoottlt. is, '' ’"f""* 
it w Mtelotoined et »»' Okj^oiae 'i^ite iticmnmeustirale wtilf ^ pofiitUifiou 
o»d feetwrees of th^ i^ttlomeate;” while they admit the objection iui to its tinad^> 
nblmkms to '**haVolMen mccesc^^ vefaled.*^ Acting upon tlie ohjettion thus urj^, 
and with the mantfhst. object of introducing more economical systmn, they'ieoddSh* 
mend the sufrender of the charter, anK consequent abolition of the pteaent 
<^ueen*a CouHil and to substitute a system of courts to lie superintended by a pro> 
fessiooal ^dg4 aided by the resident and Afesistant resident at each station, and 
to'be modellea after the aubordinate civil and criminal courts propoied for tfie 
prestdkmcy of Calcutta, subject to such alteration as the local )K>sitiou of these 
settlementa call for. 


5; In developing their plan, they recommend many things worthy of cousidcrutiun, 
even in modifying or remodelling the present Queen’s Court, but their systeuf is 
extremely complicated, and instead of removing it, adds greatly to the evils of the 
existing one. This is apparent with reference to the connexion of the Judicial 
with executive functions, the circuits and tlie appeals. 

first. The connexion of the judicial with the executive is, in the uvowed opi- 
nion of the Law Cunimissioncrs, an evil ; and in this opinion the StHfuts commu- 
nity universally concur. On the plea of " necessity,” the l.uw Cotuniissiuners not 
only continue, but increase the evil, by prupusiug un additional executive lay judge, 
fur each station. If tliere be any necessity for ititruducing^|i t|ew system, or of 
eflcctif^ alterations in the present one, the separation of the judicial from the 
executive claims primary atleution, and if the connexion be allowed to exist, it 
should only be under such provisions as will restrain it from operation except on 
peculiar and extraordinary occa.sions, thougli an entire separation, if j^iussible, 
would be preferable, as conducive to simplicity in plan, and to the efficient nod 
impartial administration of justice. Such a sejiurution does not appear tncoin- 
patible even witii tlie economical views of the Law C.'oniiiiis.s 1 oners. For if these 
settienieiits be so poor us the J^w Coinii)i.ssioiier.s ha ve been led to believe, why 
should iliey not be provided with prore6.sionul judges on the sumo scale of salaries 
as are paid to protessional judges in other ' (lupeiidoncics ol the empire? The 
large umunut allotted to the executive officers for their puriicipation in juiiiciul 
business, viz. rupees mrmthly, or 44,400 annually, would be more than 

doubly ample for this purpose. If, again, the circuit exjieiiifi^s and a due proportion 
of the steamer*s expenses on account of the Juj^icial Department be added to the 
above amount, the annual sum may be, at the lowest estinmle, taken at 50 ,(k>o 
rupees. The whole judicial business at each station, exclusive of the poli(i;f and 
the local magistrate's duties, might liy a judicious arrangement ani^ u plbperly 
regulated system be performed by a profeshional judge. (TWe’ Appendix (A.) 
Until this is proved to ^impossible (lor Fenaiig at least) the plea of poverty 
ought not to avail t^||l|^rijudicc of this station, which has been the continued 
residence of the |ir t | PK onai judge for upwards of 34 yetrra. 

There Js, haiqi|MPa wide difl^ence of opinion to the reality of the poverty 
of these setUethraK The Law Oomrnissiouers would do well to reconsider theirs, 


and. View the subject, not only in the light jVIr. Young bus placed it before them 
in uis evidence, but ip , comparison with the resources of other dejiendendes of the 
^dmpire, if put iipon^he same footing as the Straits sottlementtt. 


. Secondly. *The circuits, which form an unavoidable appendage of the Law 
CommisstoDeUa’ plan, are in themselves the sou ice of expense, and more or less 
wodiictiveof uncertainty, delays, disappointments, and iimuy oitter i||convcniences; 
What, for imrtancfs, is to proveot tlie recurrence of the order fur the fteamor to pro- 
ceed tusenetther quarter of India for state purposes, or iur (he release of captives, 
vt of its absentte ivbea required while in pursuit of pirates, or undergoing ? 

The consequence of any of these recurrences would ^ be a totaF derangetnetit of 
IpdMAl businnsih The neareit approximutUMi to regdlai ity and destmteh woald 
have a yes^ . to the: |iurfmse» of the court. Thia, however, 

be «ptfX|»|sive, iiiid 1 ***mi^ the intricacy of die aytum^ If Malacca 

.oL»@^apcme, from which it ia only, hetf the dbUknoe it is 
‘ i^^b||rj^ming, tiie.piaii of baviugf piro professimial judges would he dpr simpleat, the 

-dPd would. '-dp, eway teHh" what-M truly eompli- 

Be Thirdly. 
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: Thirdly. Appeals form a proroinent feature in the Lew Commissioners’ plan; 

a system in wliich so large a proportion of the judicial business is allotted to the 
lay judges in two of the three stations cannot be complete without them. A tribunal 
immediately superintended and conducted by a professional judge, with liberty to 
parties on showing siifllcient grounds, by affidavit or affirmation, to appeal frpm his 
decisions to the proposed .college of justice in every case, and in sohie cases from 
the college to the Queen in Council, w'ould suffice for all the purposes of these 
settlements. In most cases before such a tribunal parties would be satisfied with 
a rehearing, and it may be presumed that if there be grounds for appealing, a 
professional judge would not be backward in granting rehcarings. According to 
the proposed plan, reasoning from experience, the time of the resident and pro- 
fessional judge on circuit ^ould be occupied as much with appeals as with origin^ 
causes. In 1827 when Sir .f. Claridge occupied the bench, appeals from the 
court of requests were so numerous as to average from five to ten every week, 
owing to the fiicility with which they were granted ; a dissatisfied party had only 
to ext)ress his wish, and pay dutvn his three dollars, which was the fee, and he 
obtained his appeal in less than half an hour, with which he ran over to the Court 
of Judicature to get it fded, and a day fixed for hearing. Sir J. Claridge, finding 
that he had to affirm almost every decision of the Commissioner, passed an order 
requiring an affidavit of the grounds for appealing, and the transmission of the 
Commissioner’s record of the proceedings before him for consideration previous to 
granting any appeal. The practice thus introduced obtains, at Penang at least, 
to the present <iay, and it may he supposed works no injustice, for appeals con- 
tinue to he made in the mode prescribed, averaging perhaps from one to three a 
month ; while it is rcasorialtlc to infer that in this small number the appellants 
act conscientiously, tivough often from mistaken views and misconceived rights, 
seldom from u litigious .sjjirit or desire to cause delay or vexation. 

4. 'J'lie jun'stliction and procedure of the proposed substitute*! court next come 
under consideration ; and first, us to the jurisdiction of the civil courts. 

The division and subdivision of labour, and the assortment and distribution of 
cases for three separate tribunals, arc necessarily part and parcrjl of a complicated 
system. All this would very properly form the details of a court under the con- 
duct of a professional judge, to wliom, on the supposition that he is to undertake 
all the judicial business, the distinction and separation of cases involving law points 
or not would be immaterial, but whose arrangement would be governed by classifi- 
culion in accordance with amount only, 'i’he view taken by Sir B. Malkin, and 
adopted by the Law CJominissioners, as to the hulk of the business of the Straits 
court, is no less applicable to all the courts in England and all her colonies and 
dependencies ; the hulk of business there, as in the Straits, consists in eutorcing 
certain description of rights ; and yet, except in the Straits, this duty is nowhere 
entrusted to oicii of sound sense and discriminution as such only. If by “sound sense'’ 
is meant “ common sense, ’ there arc no two men, in the opinion of our present 
recorder, “ who arc agreed on the point.” 'I bis (pjulilicution in the lay judges pre- 
supposes a guarantee on the part of those who appoint the executive officers, that 
they will always select Ibr the Straits gov(?rnmeut men “ of sound sense” and “dis- 
criminating nnderstatuling but such a provision is obviously in fepugnance with 
the system of pntroiiugo pervading the East India Company’s service. .A protes- 
sional judge simplifies the whole system and obviates every difficulty. 

St'condly, As to the procedure of the civil court. 

The absence of the Ueport on the procedure of the proposed subordinate civil 
court for Calcutta renders it premature to discuss its applicability here. The 
practice *lt'sciibed by Sir B. Malkin as having been pursued by him was and still 
is the preliminary step in most cases, in the registrar’s office at Penang : a notice to 
the party complained against is the first process to bring the parties together. 
There is, however, in many cases now a previous direct application to the recorder 
himself by petitions, drawn up by a class of men apparently little versed in EngUsht 
which cost, according to their length and the circumstances of the parties, trom one 
to five dollars each. In soAic of these cases the parties are brought together 00 ,a 
fixed day, their <lispuie.s hoard and settled ; in others they «re referred to the 
registrar, and desired to bring their actions. These petitions were much discounte- 
nanced l>y Sir B. Malkin, as in most of them he found the {daints to be misstated 
or misrepie8cny.‘d, and i.icts concealed to bias his mind. He, however, did not 
remain long enough to enforce the practice of complainants appearing and stating 
their story without the medium of these petitions. Sir £. pmubier discounte- 

nanced 
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Danced the practice altogetiier, 

where he said every one had a , - _ - 

brou<>ht forward in the r^ular way- Otf llie fir?t estabtUbmcnt of the Queen’s * 

Court at Penang in 1808, the English pleadings in law and equity were adopted — — > 

and strictly followed, aa it would appear by the reconis. In the time of Sir Halpb 

Hice there was a wide departure from Uutt practice ; the pleadings aasuoied ao 

simple a fonn that tlwy certainly ^'ould cot be thicrated at the present time. Thf 

practice which obtained under the rules of practice drawn up by Sir John Clturid^ 

for the existing Queen’s Court was neitber strictly technical, nor so totally devoid 

of technicality as prevailed in the time of Sir R. liice. The practice continoea 

mnefa the saine at tlte present date; if anything, it tends ruthur to uphold the 

technicalities of the English pleadings.. I'here have licmn causes in which the- 

pleadings have been altered at difierent stages for informality or defectiveness in. 

respect to pleadings ; and, on the other hand, there have been instances where 

obje(*tions have been taken to informalities, See., attd overruled, ospeciully under such 

rircamstances as it was apparent to the court that the eqd.'t of justice would have 

been defeated by any compliance. >, It is, thofclbre, very liesirable, both with the 

view of facilitating the duties of the co^rt oflocers and of establishing a consistent 

and nniform practice, that the civil procedure be distinctly and precisely settled. 

Thirdly, As to the juri.sdictiun of the proimsed criminal courts. 

Ttie same objection exists in the division and distribution of labour for three 
separate tribunals. The suggestion bir a sub-criminal court to l>e kept continually 
open for certain classes of offence is excellent and worthy of adoption, and in itsolf 
a humane provision, inasmuch us it a ill save many an innocent man horn incaice- 
ration for an indefinite period, as heretofore, before his 'trial. The system in this 
respect would be much simplified by giving jurisdiction to the local magistrate to 
try and dispose of all petty offences short of larceny and felony ; and to the profea- 
sional judge to entertain in his sub-criminal court all lurccnie.s and felonies, reserv- 
ing such as may appear to he (>eculiarly aggravated or difficult, a/ well as all capital 
ofiences, for a higher tribunal, in which he may be aided by a jury. 

Fourthly, As to the criminal procedure. 

This, too, if in strict accjjrtkncc witli the mode of proceeding in English criminal 
courts, would be inconvenient as applied to the tribunals of tlie lay judges, and 
would occupy too much of their time as executive functionaries. It is, liuwevcr, 
well suited for the sy.stem, which, by giving juriMfu-lion to the local luagistraie over 
a certain description of offences, to be di-spostd of in the must simple anti easy form, 
would reserve all other crimes and offences for trial before a profcssionhl Judge in 
the mode prescribed. The extinction of the grand jury and the siihstitutioii of 
assessors in lieu of a jury, and the reduction in the uunihur of the jury, and the 
dispensing with their unanimity, arc subjects for serious consideration. In tlie 
absence of the Law Commissioners' llejmrt, and the draft Act referited to as to 
the criiiiinul procedure recommended for their proposed court, any further remarks 
here wculd be premature. ^ 

Fiftidy. As to ecclesiastical jurisdiction, tlie Law ('ouunissiouers have made 
no provision or the slightest allusion to tlie subject. 'I'liis is an important omission, 
and remain.s unexplained. In Penang the duties of the court, in its eoclesiustical 
jurisdiction, arc extensive, and in some respects intricate, wulctiing over the 
faithful administration of numerous estates, and the interests and rights of absent 
as well as resident parties. 'I'he charter confers large and discretionary powers 
on the court, yet there have always been a variety of opinions as to the mode and 
extent of their exercise. The system, as it exists, is defective, and requires to be 
defined ; anddn respect of the native population it ought to be totally rcmodelied. 

Under Sir B. Malkin’s judicial admini.Htration the ecclesiastical fees, which before 
that time were chargeable alike, wbetner estates be rich or poor, were revised, 
and a graduated scale substituted. This alteration made the court accessible to 
every estate, however poor, and brougtit on a large addition of latmur without 
adequate remuneration. The annexed table exhibits the ^ro|K>rUun of estates 
brought in under the original charges, and since the substitution of the graduated 
scale. In considering atm providing for this .branch of the court’s duty, or even 
ift modifying and remodelling the present charter, the object to be kept in view, 

With reference at least to tlie natives, is the ignorance of the people and their 
tilt misconceived notions as to the power conferred by the court on executors 
Und administrators, and consequent abuse of it. There is no plan, however, except 
what must be sdected from a choke of evils. Perhaps the most feasible would 
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be to appoint a general administrator for all native fastatea where no will exists, 
with suitable roles for his geidaoee and conduct, who aball be under the immediate 
control of the court, and be remunerated partly by a small per^centage on the 
valve of the estates he admituiters,. which, by his accounts, shall exceed a certaiu 
amount, and partly by salary. This would tend to introduce regularity and con- 
fidence, and put a stop to a purolific source of litigation, in whic^ ^ds and other 
f»ro()crty, interests, and rightjt are' involved. > 

fy. 'J'lie subject of law agents, or legal advisers, as they are designated by the 
J^aw Comiiiissioners, is, only indirectly alluded to. -From what is suggest^, it 
tvoiild u|>pear that the edmissien of native pleaders Ijefore the tribunaU of the 
J.aw (,'oitrnnis8i()ner«’ system is contemplated, though it docs not apfrear that 
JOiiglish pleadeiji are 0 be excluded. 'I’he objections to native pleaders, or 
‘‘vakeels,” us'^they are styled in the Indian courts, are numerous a»id self-evi- 
dent in the present condition of the natives, looking even to the most respect- 
able and ‘best educated Among them. Circumstanced as thsee settlements are, 
there,, can be no fjdestf^t as to the utility of legal or professional advisers or 
law agents. They may l)c said to be just tt^erated in the existing court ; and 
parties who employ them, whether from inclination or necessity, with but rare 
exeeptious, must pay for tlie “ luxury.” ^ But wliether the l.iaw Commissioners’ 
plan be adopted, or the (uesent court continue to exist as now constituted, or 
otherwise tnodified, the suliject of “ law agents,” embracing a view of their 
a(:(|uiremeufs aqd qualifications, and the rules for titeir admission, guidance, and 
rontrol, &c’., is worthy of serious consideration. If, under any system of court, 
the working*cstul)lisluuent be so reduced as to drive suitors to the law agents 
exclusively tor the preparation of pleadings, the urgency for such a control and 
superintendence is still mure imperative. y\n adc(|uate [irovisiun requiring all 
suitqrs to c<imc with their pleadings prepared by an admitted practitioner of the 
court, would greatly relieve a small establishment; the proportion of consequent 
loss in the fees Vliould not average the salary of an extra respectable clerk, while 
the olTiee duties would lie simplified, and, what is everything with the Law Com- 
iiiisioiiers, tile work would be as eirectually performed as if they had provided 
u full uud etficioiit Cntahlishmeut for it. Under any circumstances, however, 
save tlicse plates iVoui the vakeels or native pleaders whicli infest tlic Indian 
courts. 

(i. The residts ot the I.aw Commissioners' plan are, an expenditure for purely 
judicial ndininistratiou of lofi.li^o rupees, and a consequent reduction of present 
charges tit’ the qxtent of 9'), 294 rupees. Tliero are considerations in provid- 
ing tor the machinery of a court which arc naturally enough disregarded in 
scheming for economy. At any rate these considerations, in a greater or loss 
degree, have lieen overlooked l>y both the (Joveruor-general and the Law Coin- 
missiuiicrs in the preparutiou of their lists of establishment. The scale of allow- 
ances to many of tlie ollieers could not well have been lower than what they 
have proposed. 'Fhe question, however, is not whether these allowances can 
procure luiiul,s to undertake the work, b'*t ''ill they suffice to secure the .services, 
even on an eniergcney, of tru.stworiliy as well as cunipeteut men, who claim 
respect, and have a name and character to maintain. There surely was some 
motive, sonic object, which induced so iuqicrative a call from the court on the 
goveruuieiit for tlie exi.iting contract and heavy expenditure; in fact the temp- 
tations to and opportunities for corruption and bribery, in citery degree and shape, 
are so great and so*' numerous, to which the machinery for dispensing ju.stice is 
exposed, that there can be little doubt as to the leading motive and main object 
by which the functionaries, botli of government and 90urt, were influenced. It 
is true that there was inucli opposition on the paiA of government in acceding to 
the court’s requisition, becau.sC the rc^onstbility of providing against the evil 
rested with the court. On the removal of the recorder it was not deemed safe to 
interfere beyond a small reduction in the registrar’s pay, though it was at the 
same time insisted that the senior clerkships of two' stations, which had been left 
vacant, should be filled. IQicrc are not instances wanting in the biato^ of India 
when the F.tist India Company, acting upon the maxim that prevention is better 
than cure,” placed their servants and the Queen’s judges on a footing to be above 
oU temptations. The same maxim claims attention here. Another consideration 
is, the iiumericul strength of the cstAblishment, which, for Penang at least, is too 
iiraiied in som^ rvsiiects for the efficient performance of even the (ffdinary duties 
in 4be registrar’s office, indejiendent of otlier casualties, as stekness, &c. 

7. Appended 
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Court ; it is not presumed that it aill be sofficieilx (C.) 
of system* but it is intended to be contnuited wit 

f >oit ; and allowing the plea of poverty to be availii^. • *•' 
owing suppoi^ions 

1st. That the charter shall remain and be mpdiD^ 
here, and consequently, that there be a |Qqeens rent, 

2d. That Singapore and Benang shall be .eeparateiwj^*^®**! *bown. 
under the Supreme Goveniinent, the former having ^avrytamT** ^*oaog.’ 
a resident and tliree assistants, the latter having Pre 
deucy, with .a resident and two assistants. 

3d. That Singapore and Penang shall each have u p> 
judicial establishment enumerated in the list appended. ' 

4lh. That tl»e residents of Singapore and Penang | 

Qtjcen’s Court at their rc.si)cctivo station^, under a [>rm 
finifig on whal occasions and for wffat purposes ihdr fun* 
exercised. ^ a * 

,5th. That there be a provision in the charter authorising t 
sional judges, or any other competent authority in India, to 
for the judicial duties at Malacca and Province Wellesley 
define the extent of their jurisdiction in both civil and criiuii 
of appeal, &c. 

This sketch does not preclude the employ of as n>any funeti 
ment purposes as may be deeinod requisite. It only includes thcWjy ag/^nivr ' 
under the Law Commissioners’ plan for the |)iirpu.se bf compur 
diture. ' la in 

The list of cstahlisliment is prepared with a twofold object, , ** ^rfon«* 3 %* Cfc 5 k* for 
cability of reduction to tl»c Queen’s Court, whether the fn'ofoj, ilia«ui»iliow«Bc«-, 

designated as “ recorder,” or “ barrister,” or ‘‘judge,*’ and the desite crir* '] 
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necespity, of preserving the fountain and administration of jiisliec* tor t; 
all tem|>tation.s. The following particulars also may he deserving' 
reference to some of the individual officers. 

The registrar, if not professionally educated, should at least 
w ho lias bestowed some uttentiun on the subject of law and its admii. 
nut merely a practical man in the routine of an oilicc. * 

The second clerk should he at least proficient , in F.nglish, to whom^" 
of succeeding to the senior clerkship may be held out. 

The writers or copying clerks may he selected from some of the c 
tives in the place. * 

The interpreters should be proficient in English; the resj)onsil)ility of ,, 
is much untlerrafed ; hut some estimate may be'inade of it, if it he only • 
how much involving both life and property 3 c|)ends upon correct internr ^ 
translation ; the labour of interpreting too is x rv sreat, often w ithout iiit^v ^ 
or relief, ami continuous from day to day ; the femuuerutiott proposed by 
Commissioners is inadc(|»iatc to the responsibility, duty, auti labour of this Ji?P 4 
to secure integrity as. w'tll as eflicicucy, ami at the least shouhl be doubledli®^'’’ 

TilnlW' ^ 

Tl»e sherjfT should be a paid officer, and the fees of his office should be 
to the general account of fees paid into the tteasury, f civil 

Ibe Commissioner for Malact!h, whose juristliction will be more extensivt 
that which need be assigned to the Commnsioner for Province \V‘ellesley, 
course to be paid in the same proportion. "* *■" 
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The division of labour as shown in Appendix (A.) is intended simply as an i^ct 
tration. The actual quantum of judicial business in thi^astution, by a judiciouf t|ie 
rMgemcnt and a diligent use of tune, will not bo found to be mure tiiiua a pra.re> 
sional judge can get throu^. * 

The Commissioner for Province Wellesley, with a view to the convenience 
the people there, ought to be empowered to try all civil causes arising there n 
exec^r^. 50 dollars in amount, with liberty to suitors either to select the profe^ 
sional judge’s tribunal or to appe^ from the CommiMioner’s decisions on gromui^ 
3 ®®» E ® 3 shown' 
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ament ofXttbourfoHbe Professional Judge. 

)r trial of all dvil causes exeending fto dollars in amount. 

' for e^lesiastical matters prifnarily, but not to exclude civil 

matte^f/tinwl^® Subliminal court for^rial of all.offenccs not capital or pccu- 

liar^^ag^v^®***^ conscience for trial of all civil cases not exceeding l»0 dol- 

1 ®f®PP®d8 from .Province Wellesley, and disposing 

^ . %KS as might rsniain over d uriiig the week . ' 

Saturdajfiir capital offences to be held regularly unce every quarter ; and as 
such matte will bc^ comparatively reduced, this is not likely to occupy beyond a 
The crir 

cases for f - ' 
week. ! ■' 


Tab) 


i 


k 


Appendix (B.) 

le Numbefr of Lkttrrh of Administration and Probates grantod in 
f Judicature at from August 1827 to 81 August 1B42. 
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^ lu 1830| from 1 July, and 1032^ to i Junn^ tlile court was closed. 
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UifUARRS by Mr. Chvrcby Resident ConnciUcn at iMnga(>ore, on tbe proppsed 
Alteratiott. urthe Court o< diidicutiice in tlus StraiU. 

Singapoic, 24 September 1842. 

I HAVE perused with attention commensurate with tiic importance of the subject 
tb^ printed Report^ dated tiie 8tli February last, of lue Indiuil Law Commission, 
upon the question of abolishing the existing Court of Jndteature of the Straits, 
and substituting in lieu thereof an entire new system for tbe administration of civil 
and criminal justice. ** 

2. It has been myearhest and anxious mulpavour in considering this grave ques* 

tion to divest my mind of local prejudices and pri'dilectiuns, which it must be 
acknowledged are too often engendered by liuving been long familiar with one un- 
varied system. M'hatever scheme nniy evenfualiyi^ adopted it is not likely to affect 
me materially ; 1 have therefore less hesitation in recoidiiig my opiiifon with the 
utmost freedom. My seotinaetits, such as tiie^ are, are rjie olTspring of much re- 
flection ahd experience ; and dnef desire is, that the inhabitants of tlie Straits 

settlements should be in possession of as 4 ar^e a jiortion of the privileges of British 
subjects, coosffitent with their varied condition and the public welfare. 

3. As tbe Hon. the Govefoor (Mr. Bonham) has for a protracted period 
8towt*d more than ordinary attmtlioo to jirdicial business, and who doubtless will 
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deem it expedient to communicate to higher authority the reaalt of bi| practical 
knowledge and experience, it is scarcely necessary for me to enter into any lengthy 
detail. I shall therefore oi^ne tiiy opinion to a few prominent points which ap- 
pear to me to be peculiarly m»jcctionable in the pro|)osed scheme. 

4. I however deem it an incumbent duty to premise, that it 'is my deliberate 
opinion tiiat ilie present system, with ill its defects and incongruities, is unspeakably 
preferable to tbe complex (liachincry propounded by the Law Commissioners in 
their Report now under* consideration. The condition of the inhabitants of these 
settlements is quite dissimilar tp tbe continent ot India ; they have peculiar wants 
of witich a remote legislature can imperfectly fudge. 

5. I am not t^e of those who would venturi^ 'to recommend tl^it the entire ju-J 
dicial business be transacted withont ’the presence of an English professional judge ; 
indeed I consider one indispensable to settle intricate points of law, which will apd 
must arise as commerce extends. Ko lay jttdge, however acute his intellect, can 
be competent to decide siicli (|uestions wfth satisfaction to himself or to the mer- 
cantile community. “ It is the dbty of a judge to pronounce his decision not 
simply according to his (iwn opinion of justice ai#l rjght, but according to pre- 
scribed rules j*it is the judgmetd tvf the law, rud hfe own whith he delivers.” M e 
know to become convei.sant with the “ prescribed rulfcs,’* deep re.search, assiduity, 
and expencnce arc indispensable. „ 

( 3 ; Candour tjceessilutes ine to record, that even at present 1 prc.side on the ju- 
dicial bench) hear, and determine causes with very dilferent feelings to what ( 
should do were there no professional judge in the Straits. Buring a trial, should 
any eomiilu ated questiou arisie (wliieh eertidnly seldom occurs), judgment can be 
postponed w ilhont any verv .serious* incoiucnienCe to the parties cuncertie<t until llie 
lay Judge ii.is uii o|)(ior(unity of consulting llie reconler. 

7. .Singapore, from its position and extensive eoinmeree, is clearly the most eli- 
gihi'e .station tor the residence.)of the professional judge. 

X. The most ob)(!eti<)nable feature in tlm sehente recommended by the Law 
(,)<)minission» is by far the sy.slcin 6 ( indiscriminate appeals in all civil cases. 
Sluaild this be persevered in, a greater calamity could scarcely befal the Strail.s 
settltinent.s ; llw incontrovertible consequence would be to encourage extensive liti- 
gation, prove dilatory, and of necessity be attended with considerable expense to 
parties, evils which scaicely exist under tbe presetif system. 

(). If every ease, however simple, wideb Ls hoard and decided by the superior 
lay jndgt' is open to appeal to'-the prpfes.sional judge, and that learned [rerson is 
aliowod to exercise <hc special powers accorded to him in the .p2d para, of (he Re- 
pot t, there will be no end to litigation; it will, moreover, be exceedingly harassing 
to the' lay judge, and lend to bring the executive oflicers holding judicial appoint- 
ments into contempt, iii.steud of being, what tliey ought to be, the immediate objects 
ore.sloem and confidence. 

10. I have no liesilation in saying fliat I conceive a lay judge, who from a long 
residence in the country, iiitirpate knowledge of the language and manners of all 
clapse.s of natives, will he founil ' generally more' competent to judge correctly in 
matter.s <jf fact liaui a piofessional judge who has spent the best years of fits life 
among Europeans,, and prone, to believe everything bt^ause it is sworn to. It]ia.s 
been .said by one who well knew atid had .sketched the native character, “ It is not 
in causes where Hindoos or Mnliomeduns give evidence that a fact is proved be* 
cause it is sworn to *, we arc compelled, to take a greater latitude in judging by pro- 
babilities than a slrictnes.s of English judicature fti general allows.” 

\ 

1 1. No one. I apprehend, will aflirui that the minds of our mixed inhabitants are 
of » sjipcrior t«‘\tiire to those of the Hindoos aud Mahomeduns of India. My 
ow n experience enables me to .say the Chinese and others are in a stale of moral 
dcenulation almost beyotVl conception. 1 w itness daily, naj^ hourly, instances of 
natives uttering the mo.st|'deliberutc falsehoods on the most trifling occasions; and 
\vf):it wdl they nt)i fabricate when their personal interest is concerned? 

12. In the 30th paragraph of the Report, it .states, The {lopulation of these 
.settlements g^uierally is of a very mixed character ; |:onsisUng for the most part 
of Malays, Chinese, and natives of (he Arcliipclagft, whose litigation will be com. 

monly 
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inonly aljbut matten: to be goverDcJ by their own uMarei^.” Now' I sulirait to any 
dispassionate aathority, wbet|ier Mr. Garling for ^^nce, who has been in the 
country fer 30 years, is not more competent to jui^e correctly in such loaltejs 
than a rereutly arrived barrister, who knows nothing of the native language or the 
manners and In&biu of the ditferent classes. 

13. If appeals from the decision of the senior lay judge art! allowed* there 
should be some liiniintion as to amount, say 2,000 rujiees and upwards. 

14. If I accurately understand the bearing of the spetdal powers delegated to 
the professional judge, as set forth in dm 40th paragraph of the Report, every 
sentence pusse^l by any subordinate court is liable to be ultere(l and quashed by 
the prufessiunn judge, or, in the words rectn^led, “ to pass suclf'onlcrs uj>on it ns 
may seem fit.” If such a system becomes law, it will place the chief civil authority 
of the atation in a most unenvi«'d position, and be a proliltc source of pecuiiiarv 
advantage to law jigonts, without any public benefit whati.'ver. Under *'Uch u 
system nhat individual, however guilty, will rest sati-died with the decision of the 
lay judge? If posse.ssod of ft lends or a few rupees, there will hp no dilficulty 
ill getting a petition dratvii*^ biiekcd probably^ liy affidavits totuft y destitute" of 
truth; these documents, from their apparent speciousness, may induce the pruiea> 
sional judge, «ho may be perfectly ignorant of the character of the people, to 
call for tlic records and flt once uhrogsRe the sentence passed liy the lay jutlgc. 
If it is thought inexpedient to coiiiule to the resident the extensive judicial 
powers laid down in tlie Report, without the cheek suggested, let them either be 
abridged, or deprive the chief local functionary of alt judicial authority, rather 
than allow the extraordinary interference on the part of tlic professional judge, as 
proposed in paragraph 40. 

15. If the court of the supeiior lay judge i« to be open continuuHy, I appre- 
hciui there will be some difficulty in hccuriiig the attendance daily of three asses- 
sor.s of chaiacler ami respectability ; such duties wauld I conceive tall exclusively 
on the Europeans : there are insuperable ohjcclion.s to natives licing assessors; in 
fact, there would be .«onic difliciilty in finding half a duxen corning under the 
denomination “ of character and respectability.” 

i(). As to tlic linuncial part of the plan, 1 have only to observe, that the sum 
of 400 rupees a month as salary for the head clerk or rather registrar at Singa- 
pore, is altogether inaderpiutc 10 cnuhle him to li\e in a manner Incoming his 
situation, much less to make a provision for a family. A suitable salary is consi- 
dered ii necessary guard ol every judicial system^ it is also necessary to secure 
the exclusive employment of the time and talents of the local registrar ; it is more- 
over of importance to make such an oflic'c the object of able and respectable men, 
uithuut nliicli the arduous and responsible diitie.s uill never be efflcientiy 
discharged. 

17. 'Hicrc appears to me a serious mistake in the average receipt from fees; in 
the 44,427 rupees, I am disposed to think die fees of Court oi' Hc(|ucsts have been 
included. At Singapore the fees received from the Court of . I udicature during 
the year 1841-42, aggregated rupees 14,207. 4. 3. which 1 estiinale is equal to 
the amount of the two other settlements. 

18. I have endeavoured to |)oirit opt the most, objectionable features in the 
posed scheme; its inaptitude to the Straits’ settlements must 1 think he manifest 
to every one who posse.sses any locai knowledge and experience, and if passed 
into a law without extensive alterations, wili 1 fear be productive of evil instead 
of benefit } 1 tlierefore in conclusion most humbly but most earnestly solicit the 
supreme authority, in its nisdom, not to countenance such a system of judicature 
for Prince of Wales* Island, Singapore and Malacca. 

' (signed) T. Church. 
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llEMAitK.s by Mr. CaUhcell, ift^nior. Sworn Clerk in the Court of Judicature at 
$inoa|>ore, on the Suitgestfons oB'ered by the Law Conmiissioners for a new 
System of Judicature in the Straits. 

.« 

To the Honourable S. (r. Bonham^ Esq. &c. &c. &c. 


Dear Sir, 

LogiM, (.'(111,. I no myself the honour, in compliance with your reque.st, to state a few ebser* 
30 Dec. 1X4U. vations that have occurred to me on fterusing the Report of the learned Commis* 
I'nddriii sionens on tfte subject of a new Court of Judicaturt; for llie Straits, although 
'■ ju’obably their only title to merit notice would be that which an exj»erience of 14 
years’ servitude in the pre.scnt court might give them. 

In reference to the constitution of the intended court, the Commissioners 
propose, in 

Para. 31. That Singapoi'e .shall he the station of the chief court, which is to be 
coiiiposed of the barrister, the resident councillor, and the assistant resident. 

Para. 32. ( ascs involving points of law, cases concerning government, and 
cases amounting to 10,000 Company’s rupees, shall be reserved for the profes- 
sional Judge ; all other case.i to be disposed of by the resident and his assistant. 

Para, 34. At Sitigaporc the professional judge shall perform the di.stributioa of 
cases ; in his absence to be done by the superior lay .judge ; and 

Para. 35. At Penang and Malacca this distribution to be performed by the lay 
judge ordinanly. 

, It would a|)pear, from the foregoing .sections of the Report, tliat there is to be 
at each station hut one civil court, which is to he composed of three jiidttes, whose 
duties and powers are wholly distinct from each other, each to sit alone in the 
peilonuuilce of hi.s particular diitics, and eacli, in reality, holding a distinct 
c(»urt; but, although the duties of the (aofessional juilge apjiear to me to be pretty 
clearly defined, tlie Report seems wholly silent as to the di.stribution of cases 
between the Irty judge and the subordinate judge. It cannot, I presume, be con- 
templated to give the .subordinate judge the power to try the same class of cases 
as the sujieriur lay judge ; for if their powci’.«, in that respect, are to be equal, 
M'henee arises the distinction in term.'', or the subsequent provisions for appeal 
from one to the other? What portion, then, of the judicature is to be assigned to 
the .superior lay judge, and what to tlu; .subordinate judge, the Report doe.s not 
declare. It may be intended llint all ca.se.«, of wliat nature .soever, from one dollar 
up to u million, slmil in the iirst in.stanee be laid before tlu^ profes.siunul judge, 
■when pre.sent, who, after having siqiplital liim.self, w ill parcel out to the lav judge 
and the .subordinate juilge such cases as the ju'olessional judge shall think lit shall 
l)c tried liy them respectively ; but it occurs to me that, if even this be intended 
(and it is the only true interpretation 1 can give to paragraphs 33 and ;}4 of the 
Report), the necessity Jor the very e.vlcn.sive provissions for appeals from the 
subordinate judges to the profe.ssional judge, who himself makes the “ distribution” 
of cases, is, in a great meusure, done away with. 

Rut, although tlie intentions of the Comnii.ssioncr8 in this respect do not appear 
to me to be so clearly and fully expres.sed as they might have been, and although 
it may he somewhat dillicult, in i:ouse([Ucnt'c, to - say what the effect of their 
system of judicature may be, or bow the three judges are to divide their time for 
their res|>ective sittiiig.s in one court ; I am, nevertheless, lor the reasons herein- 
after mentioned, stromtly inclined to consider the plan os objectionable, and likely 
to prove a far less efficient .system of judicature tlran the one at present in force. 
This leads me to the consideration of 

Para. 38, which says, that from the decision of the assistant an appeal shall lie 
to flio superior lay judge, ^0 be determined by him, or to be reserved for the pro- 
fessional judge, if upon (Mints of law. From the decision of the superior lay 
judge, in original cases, appeal shall lie to the professional judge; and from 
the decision of the professional judgp, in original cases, an appeal shall He to the 
College of Justice in Calcutta} and also 

Paras. 30, .>(», 4 1 , allowing special ap{)eals from tlie decision of the professional 
judge in cuse.s decided originally by the superior lay judge and subordinate judg^ 
and from the decision of the superior lay judge in cases decided originally by the 

subordinate 
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subordinate to the college in Calcutta ; and the transmission of such apj^euls and 
answers thereto through the courts in the Straits to.Calcukta. 

The provisions for appeals contained in these sactions are some of the most 
important, and perhaps most objectionable, in the whole Report; — ^important, 
because they afTord to the injured suitor the , opportunity of acquiring from one 
judge, a right witicti the arbitraiy or unjust decision of another judge may have 
withheld from him ; — objectionable, because of the too great facilities of appeals 
which they allow, thereby creating an opening for and an encouragement to litiga- 
tion, which, it appears to me, it ©uglu rather to Imj U»o endeavour of every court to 
prevent, in a mixed population like ours in the Straits, consisting of men 
various countrit'S and creeds, widely ditlering froa» each other in their habits and 
inotbs of thinking, it is scarcely possible to expect that, in A case where both 
parties maintain that they arc in the right, the decision of one jutl;^, however 
correct in iuwlf, will satisfy both. XJie dissatisfied party will be but too ready to 
avail himselt oi the great facilities allowed, and the chance of having that deefsion 
reyerseil by appeal to u superior judge ; aud, considering the great proj)ensity to 
litigation which characterises,lhe great piajority of our native {)opulation, instances 
ol this nature must become of frequent, nay daily occurrence. 

llie facilities ot appeals ailuweil by these sections, besiths other evils with 
which they are fraught, have tliatol subjecting an innocent party to be summoneil 
from one court to another, at the caprice, or worse feeling of an obstinate suitor, 
at a great sacrifice of lime, which in some instances may be attended vviili pecu- 
niary loss, and upon a question that may have already had a full investigati'fn and 
an impartial decision, indeed, since the “ distribution ” of cases is to be made 
by the professional judge, w hen present, who will try all cases involving points of 
law , the appeal Iroiu the decision of u subordinate jmlgc must in general only be 
upon a point of fact, regarding which diiTerent opinions may be cnlcrUtined by 
dift'crenl persons. 

Para, 42. “ The professional judge shall have the power lo call up to his court 
any cases, original or appealed, which from reprcseritati;.)ns made to him hc con- 
•sidei's to be proper subjects' for adjudication by himself, us involving points 
of law.”- 

I consider tiie special powers hr>roin cotderred on the profesKional judge over 
the courts and proceedings of the lay judge extremely f)l))eclional>le, from tin; 
serious consc<pienccs which arc lik(jly to result from an undue exercise of those 
powers hy the judge himself, anti from their liability it) abuse on the part of the 
suitor, by misrciircscnlalions, in which, unfoi Uituitely, the native inhahilants of 
these parts are hut too prone to indulge. A*cast? in whirli (juestions cd' facts only 
may be in dispute may liuvc been tried and invesligateil w iih diligenct; and patir’iicV 
by the lay judge, and pcjstponcd by liini, either for further Injuring or judgmenl, to 
a future ilay ; the defendant foreseeing, from the nalun; of the evidence alreadv 
adduced, that he is likely to lose, may in the meantime lay before the professiuiuil 
judge such an exaggerated sluteinent of the circutnstanc«.*s as may imliiee the pro* 
fessional judge lo believe t!>at tlic case is imt n proper one fur the derision of the 
lay judge. Tl»e professional judge may thererorc order the case to be laul irofore 
bin); and though it may not involve an abstract question of law, he may nevf.r- 
tljcleas think proper (for he has the power) lo try it hitnself; but what'will be 
the consequence ? I scarcely need tell one who possesses such an extensive know- 
ledge of the character and morals of the natives as yourself, that the defendant, 
knowing better than he did belore the weak points oi his case, will have liis wit- 
nesses in better trai))ing, if I may use the xvord, nay, he will .sup()ly himself with 
other witnesses to make up any deficiency in lii.s evidence, and la; may, after all, 
succeed iu obtaining a judgment in his favour; whilst the lay judge who first tried 
the citsf, and had a Ijctter opportunity of judging of the corn.'ClnesT of the cviilenoe, 
from the derociinor of the witnessts, bis knowledge of their liuhio;, &c., would 
have come to a very different, and probably more just conclusion. I have no 
hesitation in saying that lliis is a case extremely like!/, to arise under the sy.stca) 
fecoininended hy lire learned Commissioners ; and the e^^’ci of it would be such 
fo cast into insignificance the court and proceedings of tnc lay judge in the eyes of 
tljc natives. - 

If 

Para. 52. “ We consider that the general power of supervision proposed to be 
given to the professional judg^ and the provisions for appeal we have suggested, 
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Kcconler’n Court: will be a fitifbcient check upon the subordinate judges, while the fadiities which 
Kegirtration of oyf plau ^yill afford for consultation and reference between the inferior and superior 
Conveyances. judges will tend greatly to prevent errors.” 

With great respect for the opinion of the learned Commissioners, 1 trust you 
will pardon my taking it upon myself to remark that I believe there is rauchreasoh 
to doubt tlic soundness of the inferences here drawn. Indeed 1 would rather con- 
sider the facilitie.s of appeals, and the too great power of supervision of the pro- 
fessional judge over the proceedings of the lay judge, as likely to produce quite 
the contrary result. It would be far preferable, ip iny opinion, if the practice in 
cases where a party feels himself aggrieved by the decision of a lay judge, were 
allowed to 'staiid as has generally been adopted here. The aggrieved party should 
be instructed to set forth in an affidavit his grounds for a new trial as fully as the 
circumstances of the case will admit of ; and upon such affidavit being laid before 
the profes.sionHl judge, and .strong grounds show’n that the decision of the lay judge 
has been wrong in point of law, the lay judge should be consulted ; and upon a 
new trial being granted, the lay judge should take his scat upon the bench with 
the professional judge at such new trial ; and upop coming to a decision upon 
.such relicaring, the lay judge .should be permitted to give and record his opinion, 
should it differ from that of the professional judge, but the opinion of the pro- 
fessiono I judge .should on the other hand overrule that of the lay judge, and it 
should al.so be final and ab.solote. There would be far greater probability of strict 
justice bring done to all parties by this course of procedure (which is also far more 
dignified) than could fiossibly he expected from the proposed .sy.ste(n of indis- 
criininate appeals ; for if every decision of the lay judges shall be open to appeal, 
and liable to bo reversed by the professional judge, what respect will be paid to 
such deci.sion by the .suitor ? Indeed ibc lay judge him.self would be disposed to 
* give bill a .''Uperficiai examination of a difficult and intricate question, but rather 
leave to liis su|)i rior tlie more urduoii.s fluty of a fuller invc.stigalion. 

IJef(>rc I proceed to off(:r any remarks upon the alterations in tlie criminal pro- 
cedure, 1 would .say a few words on the subject of Mr. .Murchison’s suggestion 
(.vtr page 17 of the Report) ; viz. 

That the Malayan language shall be tbc language of the courts, with the excep- 
tion of the banister s court, which .should carry on its proceedings in English, 

Which it is satisfactory toobscivethc Commi.ssioners do not recommend the 
adoption of; for llio only persons who would benefit (if any benefit could at all 
arise) by the inlrodnelion of tlie Malayan language in tlie pleadings, evidence, &c. 
would be the Malays themselves; and yt’t this class of people furni the least 
important portion of any class of bi\pors who have ever re.sorted to the conrl at 
^ingap.ore lor redress. The principal litigants of thc.se part.'-, as you arc well 
aware, are tlie natives of the Malabar coast, aiul ('hiiiese; and of these, the 
great ntajorily uiidei stand and speak hi:l very impel fectly the .Malayan language, 
and no herielit could po.ssibly accrue to them liy having their pleadings drawn up 
in that lungnage, which would litivc lobe explained to them iu their own language, 
in the same inumier that the pleadings in English are at present, before they could 
be made to mulerstand them. 

As the piolc.ssional judge is enqiowcrcti to order up for investigation before him, 
from the eourl of the lay judge, any ease he may think fit, if the .suggestion of 
Mr. Mnreliisoii be adopted, he would find the pleadings, judgment, ami record in 
.such a cause written in a language which he is not expected to understand, and 
which from its poverty in words it would inquire great skill anti knowledge to 
express intelligibly the various ih lails of judicial proceedings. And in reference 
to the native suitois, this rccoinmendution.suppo.scs them to l>e qualified, with the 
aid of intt'ipreters, to condnet the trial of their eausc.s in English, in the court of 
the profe.ssionul judge, but to be incompetent to do so in the same language, with 
the s.ime aid, iu the court of the lay judge. 

No inconvenience has ever attended tbc practice that has hitherto been adopted 
in legard to the use of thg English lungnage in plcatlings, evidence, Sec., except 
that which iiiu-st always arise from the want of good and intelligent interpreters; 
and tlu’.se we may nevervfhope to obtain until the salary is made adequate to the 
respoubihlu and arduous nature of the duties they are expected to perlorra. 

Lpon the subject of flie proposed reductions in the registrar’s establishment, I 
offer no reinaiks : first, because it would probably ill beco.ne nie to do so ; secondly, 
9 '^ because 1 know no one more capable tlian yourself of judging of the total inade- 
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qtuicy of the email allowances proposed, to tbo mereaseil duties which the proposed 
system will entail on the departiueat of the registrar. 

Paras. 44, 45, 4G, 47, and 48, recommending extensive alterations in criminal 
procedure, do not appear to me to be materially otijectionablc, save In one or two 
instances. The abolition of the grand jury is an iinproi’ement. 

The permission to appeal against criminal decisions seems wholly unwarranted 
where the judges have the assistance of assessors, the non-concurrence of one of 
whom in a verdict Iteing a grotind of appeal from the court of the lay judge to that 
of The barrister, and upon like gi'ounds from the court of tlie barrister to the 
College of Justice in Calcutta. I have no hesitation in saying that this would give 
rise to much delay and dissatisfaction in the administration of criminal jnsticc, 
and in reference to the class of persons who form tlie generality of criminals in 
these parts, would be nttcuded with highly ini.schicvous rc.suits. For the same 
reasoiis do I consider as equally objectionable, 

Para. 49, Giving the professional judge power to call for the record of any 
criminal trial in the court of the lay judge, and to pass any orders upon it he may 
think fit ; and the like power to the College «»f Jnsticc in ('ulcutta ; 

Which p(»wer the profc'^sional judge or the college may think pr<)pcr to exercise 
on every occasion that a disMitisfiod criminal (and what criminal is ever satisfied 
with his punishment) may make application to them, upon real or fancied grounds, 
for a remission of his sentence. 

With respect to the proposition of substituting a limited number of assessors 
instead of the present petit jury, I am of opinion tliut as the uhnlition of the grand 
jury w ill render a greater number of gentlemen available to serve as petit jurors, the 
present number ought not to be le»^ened ; but of these twelve, I think the unanimous 
opinion of eight should be held sufheient cither to convict or acquit, whilst the 
power of interference on the part of the jufige over the verdict of sucit jury should 
he neither greater nor less titan th<it which he at present (‘xercises. 

In reference to para. 44 of the lU'ftort, reeofinnendlitg that the criminal court 
of the lay judge shall be keftt continually open, 1 think it would be found prefer- 
able in praciiee if it were to sit at short intervals, say once in a month ; for if it is 
to he kept continually open, cases snay he sent in to it every day for disposal, and 
often at u time wlu ii the lay judge’s civil court may be. sitting, which, as well as 
tlit lay judge's petty sessions, is to he kept cuntinually open al-o. This mixture 
of cases conduct«'<l by one judge, nod by one .set of ollieers iimler him (who have 
also to conduct the business (»f the professional judge’s court,) will be the mean!! 
o| creating confusion and inegularity from its complexity; and indeed if the lay 
Judge is to keep eonlirnially open bis civil and criminal courts, nearly ibc whole 
of Ills time must necessarily lie occupied with jtidieiul business alone, and lie will 
have but little left to devote to tlie ordinary aflairs of bis go\criniieiit. 

Upon the whole, the description of judieature recommended by the Law (Join- 
mission does appear to me to he complex and unwieldy, and wholly unsuiled to 
the ciiTuiiiStanees and wants of these places: and I do ceitaioly think, that had 
tlie learned Cominissioucrs taken the present eli.iiterof tlic court intcj their hands, 
iiiul expunged some inconsistencies which it iindoiibiedly contains, together with such 
of its provisions as have been found, upon tlie trial it liasulreudy had, to be nnsuited 
to the circumstances of tliese settlements, ami have allowed tho.se tliat liave hccu 
found to work well to ie:i;uin; giving, with some modilicatioii, the saini* powets 
to llie barrister of tlie new court as have been exerci.serl by tlie recorders under the 
present charter, and to the lay judges in like manner, the result would have pro- 
duced a far inoie elficienl system ol judicature for the Straits' settlements than the 
one they have recommended. It would have produced one more in accordance 
with the system that has hitherto prevailed here, to wliich the inhabitants have 
bcivn so long accustomed, to which they have become attached, and in the woiking 
of Ht hill) (where simplicity in the pleadings, suited to the capacity of all classes of 
the inhabitants, has been attended to), I have every reason to believe general satis- 
(action has been given and felu t 

1 ha^c, &c. 

(signed) //. C. CaUfitell, 

Singapore, In charge of the liegivtrar's Department 

30 September 1 843. at Singapore. 
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o( ordcrV Court * 

()nv(-yan«Kr^ From the Honourable Sir JFni. Norrut, Knijprht, Recorder, Prioco of ^’'ales’ Island, 

to the Honourable S, G. Bonham^ Esq., Governor, &c. &c. 


ao T)o( . i 84 'J 
No. 17. 


My dear Mr. Bonham, 

Ai/rifooGii the Supreme Government (perhaps from a feeling of delicacy in a 
matter so nearly concerning myself) has neither transmitted me a copy, nor 
requested my opinion ujron tlie Report of the Law Commission on the judicial 
cstahlishmcnt of the Straits ; and altliough, from the terms of the communication 
made to you upon the subject, the requisition would seem to be limited to yourself 
and the other ofticers of the Ideal executive Government ; yet as you appear to 
tliink tl)at the omission of any express or implied reference to myself for the same 
purpose was unintentional, and that the iSupremt* Government would he dis- 
appointed were 1 entirely to nithhold my sentiments regarding the prof)osed 
changes ; 1 proceed very Ijiiefly to recapitulate the substance of what I have 
already expres-wd in personal communication with yourself on the most material 
parts of the Report. 

I concur most fully in the of/inion with the Law' Commission : 

First, Tiiat the law of England, civil and criminal, with the modifications sug- 
gested in the .'jth and blh paragraphs of the Report, should continue to he the 
IcA' loci of llie Straits ; and that provision should be made for a bankrupt law, vice- 
admiralty jurisdiction, and jurisdiction ov(;r officers and soldiers in actions of debt 
and personal actions under 400 rup<'cs. 

Secondly, That “ tlic continuance of a professional judge as the principal mem- 
ber of tlic judicial establisbmeut for these sclllonuiits, is niiccssury for llse s.alis- 
factory adniinislrution of the law applicable to civil cases, and advi.sablc also witli 
respect to tlie administration of the criminal law.” 

Tliiidl^', That the I'mglish language should continue as iiithcrto to be tljc language 
of record in all the courts ; that parties adtircssing the court sliould, as hitherto in 
all the courts, he admitted to <io .so in their own language, but that legal practi- 
tioners in the professional judge’s court should be required to acKlress the court in 
English. 1 may remark here, as tlic Law Commission does not seem to he aware 
of the fact, that natives have never yet been admitted to |)ractisc as general law 
agents in the rcc<»rdcr’s court ; and that the in.stanci s have been very rare in w hich 
a native has been allowed to appear even as a sp(;c.ial or occasional agent, and then 
only, 1 bclievtv, on the ground of his principal’s absence from the settlement, or 
absolute' inability to appear. The Law ('ommissiou contemplates the exteti-.ion. 
“ at a future period, ’ of a sinnlur rule with regard to such agents as may practise, 
in the subordinate eourts. For my part, 1 see no good rea.son for postponing the 
adoption of the rule simiilfaueously in all the courts. 

Fourthly, 'J'hat with regard to criminal procedure, “ the mode of trial now fol- 
lowed ill the recorder’s court, and generally in the English criminal courts, ought,” 
as rccommemlcd iu the .'i-ith paragraph of the Report, “ to be the model of the 
new' conit:” and, as reconmicndeil in the '>;j(l p.irugrapli, “ that the civil proyedure 
.should generally be that of the projiosed subordinate court at Calcutta that Ls, if 
I am not mistaken in supposing, from the tenor of the 54th paragraph, that the 
intended procedure in thi.s last-mentioned court is analogous to that “ which was 
described by the late Sir Uonjamin Malkin as adopted by him under the charter 
cstuhllshed for Her Maji'sty’s Court in the Straits.” And here I may observe, that 
the practice so correctly dcscribeil by Sir R. Malkin in the extract from his letter 
rjuoted by tlic Law Commission, has Ix'cn substantially followed by myself and, 
1 believe, by his immciliate successor, Sir Edward Gambier. 1 may remark also, 
with reference to Mr. Conunis.sioucr Young’s observations on the subject (quoted 
in tlie Appendix to the Report now under consideration, (C.) p. 24), that this gen- 
tleman was certainly misinfonned ; I cannot by any means acquiesce in his opinion, 
that “ the principal reform ^Wcessary is the simplification of the pleadings and 
procedure," nor do I bcliqj^ that Sir B. Malkin, able and indefatigable as be was, 
did a great deal towards the accomplishment of tliis cod ; and 1 am sure that it 
cannot be said with greater truth at present than during his time, that “ now the 
business of preparing the pleadings has fallen into the hands of law agents, and 
tiiat they have become long and technical.” Sir R. Rice, I believe, is justly entitled 
to the credit of having dune much towards the simplihcation of the pleadings and 
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the procedtae;’* but it should be remembered that he had only Penang to attend lUoimWr'K 
to ; and I am not sure but that he may, with tlie best intentions, have gone a little R«psi'w*»* of 
too far in his neglect of technicalities ; for Sir John Olaridgc, if 1 am not mistaken, 
conceived it accessary to introduce greater strictness and attentbn to forms ; ai»d 
tills, with other causes of disagreement, drove Mr. FuUartou, who abhorred pro> 
fessioual trammels, if not to the contrary extreme, at lea!>t further in the opposite 
direction than a man of his strong sense would perhaps on more lengthened expo* 
rieuce liave considered it prudent for any judge to go, who professed to administer 
justice according to the English law. Tiie result of these shiftings and ctmflicts, 
with Uie recai of Sir J. Claridge, and the absence of u professional judge from the 
Straits for some years, seems to have been a degree of laxity in the pleadings and 
procedure which must have apjiearefl very straugc to a .sound lawyer like Sir B. 

Malkin, fresh from England ; accordingly in the paragraph immediately t'ollowing 
the one above quoted by the Law Cummi.ssion, be say.s (witli reference to an obser- 
vation that the proceedings uerc complicated), 1 uccasiomiliy anticipated 
that mv successor might coiuplaiu of me as not having done enough towards con- 
fining the practitioners in the court to a technical and regular conduct of business ; 

1 certainly did not expect to hear that tlic proceedings w ere too artificial.’* Strange 
Uiat he should both have been censured for over technicality, and praised for his 
love of simplicity ! 1 believe the truth to be, that without doing much either way, 
he follow ed about the same course as would have been followctl by any lawyer of 
judgment aiul discretion under similar circumstances, that is to say, he held the 
reigns with a closer hand, and checked irregularities with greater promplituiie and 
deci^ion than bis miprufoshional piedccc.ssor had done, yet without any material 
alteration of sy.slem. To the system tlius left by Sir B. hlalkin (for Sir Ji. Ciambicr 
I'cniaincd loo short a time to elfect, even liud he wished lor, any tlee.idetl change), 
i liu\e, from the first, substuntiully adhered, und have quite a^ much reason as he * 
liad to say, that “ I certainly did not expect to bear that the procei'dings were too 
artitieial. " 'i'lie ( xi.sling system is, beyond a doubt, .vubstaiitiully the same as 
ubtuineci during Sir lb Mulkiu's time; and with ctjuul truth may it be said now, 
as llien (again to <iiK)tc bis own word.s in the sutne paragraph), that if, “ in cases 
w here profe.ssional ugenis w cic cmjiluycd, tlurc has of cuui.str been more ofoxficnac, 
iiiorc ot complication occa-sionally, and .Munewhat more of delay ; yet even in these 
casts llic general oullitie of the pi(jccc«ling lia.s been the satut: us in contested 
cases of the natuic ulri ady exjdaimd (viz. in the I ilh purugrapb already quoted). 

On tlie whole, then, I believe that the present sy-tem, with ri sped to pleading 
and procedure, i.s about as simple as prudence und the nature ol the laws to be 
adinitiistcrcd will admit, and that iu tbi.s icspcct eonse(|uently scarcely any, and 
cei lainly not “ the principal refijrm," is necc.ssary. 

I'iflbly. 1 quite concur iu opinion with the Law C'ominissiun, that the courts of 
quarter and petty ses.siuns, and the institution of tiie grand jury, should he abo- 
lished ; the latter nieusurc, in particular, 1 liuve always advocuted. 

Sixthly. “ 'I’hat the number of members required to form a coroner’s jury 
shuiibi be everywhere reduced.” 1 would propo.se to the mmiber of six ; and that 
in tlie trial of tbo.se criminal cqses in which a jury is still recommetuled tube 
retuined, the verdict should not be required to be unanimous ; but us there would 
be no difliculty iu obtaining at any time the attendance of 1 2 siiHicienl jurors, 1 
would not recommend ifiai the number should l>e reduced, and 1 vionlil ."uggest 
that a verdict from two-thirds of the number at leii.sl should be required instead of 
a simple majority. Nor would 1 limit the intervention of juries as recommended 
to the trial of capital cases, but retain them also in all cases wliich are proposed 
to be reserved for trial before the prufissional judge ; that is to say, “ all cases in 
which the crime charged U punishable by death, or impriHoriment for life, or for 
14 )cars, or by transportation for any term leaving it, nevertheless, to the dis- 
cretion of the professional judge to dispense, with the jury, if he tiiought fit, in all 
cases of larceny and burglary, without violence. 

I hus fur, and with the above qualifications, I copeur generally in the recom- 
mendations of the Law Commission. ^ 

With regard to the system of. judicature proposedito be substituted for that 
established by the charter, 1 consider it well adapted as a whole to secure the 
administration of substantial justice ; but w ith due deference to the learned and 
able framers of the plan, 1 conceive that it might, in some respects whicli 1 will 
mention, be altered with advantage ; and with regard to tlie financial part of the 
scheme, I can scarcely be expected, especially as to the principal item, the salary 
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of the professional judge, to offer ao opinion, unless in the most geneiid terms. I 
will only observe, therefore, on this point, that the salaries allowed to the judges in 
Ceylon, do not, in my opinion, afford a fair criterion of what ought to be allowed 
to similar functionaries in the Straits, the average cost of living in the latter de- 
pendencies being, as fur as iny experience has gone, nearly double that in Ceylon. 
Of the comparative expenses of living in the other dependencies »vhicb are referred 
to, New South Wales, Van Diemen’s Land, the (Jape of Good Hope, and Sierra 
Leone, I know nothing. 

Not having yet been fortunate enough to see the Law Commissioner.s’ plan for 
a subordinate court at Calcutta, I aiii not sure that I quite understand the plan of 
that for the Straits, which is proposed to be formed on tlie same model, as nearly 
as circumstances will admit. But, if 1 apprehend rightly, the Straits’ court i.s to 
consist of three judges, exerci.'ing .separate jurisdictions over diffi rent classes of 
cases, and conso(|Ucntly sitting ut difi'eront times, so that trial.s of the lower and 
of (he higher classes could not be going on at one and the same tiiiio unless the 
judgc.s sat in <lifiert nt room.s, and were provided with different sets of interpreters 
and Ollier officers. But if, on the one Jiaml, such .simultaneous operation he, as it 
certainly would, an advantage which ought, if {mssihle, to be secured; and if, on 
the other, an habitually intermittent suspension of the functions of two judges out 
of tlie three, would he an evil, if possible, to be avoided ; then the simpler, and, 
a.s it seems to me, every way better mode of ensuring tlie benefit and preventing 
the ini.schicf referred to would be, the establishment, or rather tlie continuance of 
at least two distinct courts, in.stcad of only one court, composed of three judges of 
graduated powers, whose separate and simultaneous operations iti close proximity 
would prolmbly, — unless all wore men of extraordinary tenifier and discretion, a 
coinciileucc not to be permanently looked for on any bench or in any .society, — he 
carried on, if not will) mutual jealousy and su.s|jicion, at best with a kind of dis- 
cordant coiicoid, little creditable to the neat of justice. I humbly think, tlieroforc, 
that a Ic.ss decided departure from the oxi.sting system would he at oucc more 
dignified, easy', and ngrccahle to the judicial functionaries tliemselve.s, less opposed 
to the feelings and prejudices of the inhabit)uit.s, and better calculated for perma- 
nent efficiency than the new system proposed. I would accordingly recommend 
that there b(-, as at present, two courts for the administration of justice in civil 
cases } the higlier consisting of the professional judge and the resident councillor 
at each station, to possess substantially the same jurisdiction as that exercised by 
the existing court, willi the additions proposed; the lower under the assistant 
resident, to hear and decide all such cases us have hitherto usually lieen disposed 
of by tlie court of recjue.sls, but with some increase of jurisdiction — say to the 
extent of 10(1 dolhiis. 

.As regards the superior court, the greatest improvement on tlie present system, 
and tliat w'hich wuidd he ut once the most efficient and tlie most acceptable to all 
clas.scs, including, I heliove, the executive government itself, would be a complete 
.separation of tlie judicial and executive branches by the establishment of two 
separate superior courts, one for Singapore and Malacca, the other for Penang and 
Provinee Wellesley, each con.sisting ol a single professional judge, the one being 
empowered to act occasionally for the other, in the cases of sudden death or 
absolute incapacity from illiio.ss, uiiavoidalilc absence or other cause. A s[)ccial pro- 
vision would indeed, on this plan, be .still necessary for Malacca, where the civil 
and criminal business miglit, for the most pait, be disjiosed of by the resident 
councillor and his assistant, reserving the more important cases for the periodical 
visits of the prol'essioiuil judge from Singapore, or even remitting such ca^es to 
Siugupore direct. This 1 should imagine would be especially desirable to the 
inhabitants of Penang and Province Wellesley, by whom the loss of a resident 
profcs.sional judge, after years’ experience of the advantage of his presence, 
would, I htlicvc, be vay generally felt. But if this plan should still be thought 
too expensive, notwithstanding the material reductions propo.sed in the salaries of 
the professional judges, and pf the registrar, and the saving which would be effected 
by striking off’ circuit atuHother expenses inseparable from an ambulatory court, 
the next best arrangement;* 1 think, would be tliut just above recommended, viz., 
a court consisting of a professional judge and the three resident councillors ; and, 
SDpposing this arrangement to be approved, I do not see any sufficient reason for 
curtailing the (wesent powers of the lay judges to the extent proposed. If “ all 
cases involving points of English law ” were, as proposed in the 33d paragraph of 
the Report, to be reserved for the professional judge, it is certain that a very large 
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proportion ilhdeed of all the casea tried at Penang and Malacca would have to be 
poa^wned until the periods of the circuits j for the teruts oi the reservation include 
all supposable cases of the kind, from the simplest to the most complex. I think) 
therefore, that, supposing Singapore to become the fixed residence of the profes> 
sional judge, parties at Penang and Malacca might safely be left, as those at »nga> 
pore and Malacca have hitherto been, to their remedy by moving for a new trial 
before the profesrionat judge ; and even in cases in which the government is con- 
cerned, as also cases o^ 10,000 rupees and upwards, wherein the question to be 
determined may frequently be a simple matter of fact, and delay a hardship to 
one or both parties, it would be sufficient, I think, to provides in addition to the 
remedy of a new trial, that the defendant might, if lie thought fit, insist that the 
trial in the first instance should be reserved for tlic professional judge. In all 
other cases which might occur at Penang or Malacca, iiivutving intricate questions 
of English or international law, I have very little doubt that one or other, if not 
botli of die parties, or their agents, would generally apply for a postfioncnicnt of 
the trial until the arrival of the professional judge, and that the lay judge would, 
for his own sake, very readily accede to the request, or even be himself tlie first, as 
he always might, to direct the necessary postponement, whether the parties wished 
it or not : and as this general adherence to the present system would be sufficient, 
in my opinion, to ensure the altaininent of substantial justice to the parties, so, I 
think, it would be advantageous on the one hand that the chief executive authority 
next to the Governor at each station, siiould not he deprived of the consideration 
which he enjoys from his present position as the professional judge’s colleague ; 
whilst, on the other, it is desirable that tiie latter, especially a barrister fresh from 
England, and having necessarily tnucii to learn respecting the habits, characters, 
dispositions and usages of fhe various classes of native inhabitants, should feci that 
he has a well-informed colleague, rather than a jealous subordinate functiunury, with 
whom to consult on such occasions. 

At Singapore, or wherever the fixed residence of the professional judge mjiy he, 
experience sufficiently proves that the lay jiulge will scarcely ever ho likely to 
thwart or interfere with the general business of the court. The unhappy disputes 
between Mr. Fulhirtoii and Sir John Claridge furnish, it is true,' an instance to the 
contrary ; but the pro|K)sed withdrawal of the (lovernor’s judicial functions for tlm 
future, is a sufficieiii guarantee, with the casting vote, which should still be reserved 
to the profes.sional judge, against the recurrence of similar difficulties. 

The alteration which I have thu» ventured to propose in the Law Coiinnis- 
siouers* plan necessarily implies a corresponding alteration in the proposed system 
of appeals from the decisions of the .superior lay judges. 1 have no alteration to 
suggest with regard to the pioposed right of appeal from the decision of the sulror- 
dinatc lay judges, or a.ssistu(it re.sidents, except that the decision of the professional 
judge on such appeals should, in my (;pinion, be final. 1 say this, liowevcr, in igno- 
rance of the grounds for special appeal to the College of .fu.stice in Calcutta, 
referrcti to in the 39th paragraph, not liaving seen the tlruft therein referred to, 
which might possil^ work a change in my opinion. 

With regard to appeals, as prgposetl, from the decision of the professional judge, 
in original cases to the College of Justice in Calcutta, and thence to tlic I’rivy 
Council, I think there should l)c some limitation, and that of 10,000 rujiee.s and 
upwards 1 would submit is not unreasonable. 

To the provision in the 42(1 paragraph of tlie Report 1 see no particular objec- 
tion, though, with the right of appeal in full force, 1 should suppose that the power 
relcrrjcd to would not often require to be exercised. 

.:WitIi respect to criminal jurisdiction, the alteration I should propose in the Law 
Commissioners’ plan would, in the main, correspond with that which I have ven- 
tured to suggest on the civil side, viz. that Hhcre be but two courts instead of 
three, the hij^er, constituted of lire same Ojeinbers as the civil court, to be open 
continually lor the disposal of ail case» ' punishable by a .sentence exceeding six 
mouths’ ordinary imprisonment and a fine of 200 rupees; reserving, however, for the 
professional judge at Penang aud^, Malacca, not mcroy caintal cases, but all in 
which the crime charged shall be punishable by imprisoiimetu for life, or t4ycais, 
or by transportation for any term. In the jurisdiction proposed to be conferred on 
the assistant resident I have no alteration to suggest, and 1 concur that he should 
aim be local magistrate and superintendent of police, and inquire into, cotiimil, or 
bail ip, cases beyond his own jurisebetion. 
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As toap[)cu)s, in criminal cases, from the decision of the assistant resident, I think 
that the assistants at Penang and Malacca should be at liberty (as are tl>e district 
judges in Ceylon), to enforce their .sentence if they saw 6t, notwithstanding such 
ap|)cals. 

I would empower the resident councillors at Malacca and Penang to try, with 
the aid of assessors as proposed, all cases of petty larceny .and burglary uiihout 
violence,' but such as they should see lit, for any reason to reserve for the profes- 
sional judge j and 1 would not object to an appeal from such decisions when con- 
trary t(; the opinion of one or more of the assessors. But I do not see any good 
reason for allowing appeals to the College of Justice in Calcutta from the decision 
of the professional judge (proposing, as I have done, that in all serious cases he 
shoulil be assisted by a jury), otherwise tlian at his discretion, as provided in the 
existing charter ; and for the same reason the provision in the latter part of the 49th 
paragraph of the Uc[)ort appears to me unnecessary ; though I would not object to 
the provision in the former part of that paragraph. 

1 regret, tliat, from die shortness of the time allowed me, I have not been enabled 
to express my views so i’ully and clearly as I could have wished, hut I believe that 
I have not left any material part of the Law Commissioners’ Report unnoticed. 

I am, Sic. 

Penang, (signed) IV: Norris. 
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Local Court of Judicatuhl. 

Before the Honourable S. G. Bonham, Esq. Crovernor, itc. 

Robert Jack v. James Pashn/. 

Judgment. 

'1’kik is an action to recover from the defendant, uiio is commander of the ship 
Molson, damages for the n(»n-delivery of certain casks of wine, according to the 
tenor of u bill of lading. The wine was shipped in London on l)oard the Molson 
in August last, by Mr. Peter Tnlloch; and a bill of lading, containing an acknow- 
ledgment of the freight having been paiti in London, was signed by the defendant, 
making the tvinc deliverable in Singapore to Mr. Tulloch or liis assiiins. The bill 
of lading bears an indorsement by the shipper, making the vvine dcli\'erable*lb the 
plaintiff. The .ship ha.s arrived .safe at Singapore, and the plaintiff, as indorsee of 
the bill of lading, has prc.sentcd it, and demanded the wine, which the defendant 
lia.s refu.scd to deliver, alleging that, owing to some iiiisunder.standing between the 
bbi|)owner and the .shipper, the freight of the wine, notwith.stundiiig the acknow- 
ledgment in the bill of lading has, in point of fact, never been paid. On tlie 
merits of this case I do not, for reasons winch will pre.scntly appear, consider it 
nece.ssiiry to enlarge. At the trial an objection was taken by Mr. Napier, for tlie 
<lefendant, to the legal right of the plaintiff to maintain this action, uj)on the 
ground of his being merely the consignee or indorsee of the bill r>f lading, without 
valuable cousidcralion. Letters were proiliiced iu which the plaiutilf alludes to 
hiiiiseli as beiiig simply the holder of the bill of lading, and some further evidence 
was adduced to the same (dfect ; and, as the plaintiff failed to givt; any proof that 
he was the owner of the wine, it was contended by Mr. Napier that the plaintiff 
was not the party whom tlie law recognizes as entitled to maintain an action, in 
the present ca.se, in his own name. It lias, indeed, been a much di.sputed point, 
wlietlior a penson armed only with a naked indor.-.finent on the hill of lading, 
without showing any ownership in the goods, is, upon the non-tlelivery of them, 
etititled to maintain an action in his own name ; and I certainly wisii that it had 
not been left to tlii.s court, in the absence of a professional juiige, to give an 
opinion oiui (pu .stiou wliicli appears to have been eonsiilereil one of .so much doubt 
in Eiigtaiul. Unfortunately we have not, in this .settlement, the means of rcfei ring 
to the reports of the several ciuses in which the question lias become matter of di.s* 
cussioii in the courts in England ; all that we can do, therefore, is to avail ourselves 
of such light as tlie lew law trealisi-s which are within our reach arc calculated to 
throw upon the snliject. The [las.sagt' in lho.se books jirincipally referred to and 
relied on by Mr. Napier, in support of the defendaiil’s side of Hie (juestioii, is to 
be found in Mr. Lawess Treatise on Charter Parlies, puliiislied in 1813, and is in 
the following words : 

“ It seems that the mere indorsement of a hill of lading to an agent, to enable 
him to ri'coive the goods on account of his principal witlionl any consideration, 
will not eiiiible such agent to uiaiutuin nu action of trover, in bis own name, for tlie 
value of tlie good? ; for no decision of a Court of law, ujxin the .subject of bilks of 
lading, lias gone further than to say, that the a.ssignment of a bill of lading by the 
consignees, for a valuable consideration, and without notice to the party taking it 
of a lietti r title, pas.se.s the properly in thegooils consigned. The analogy between 
bills of lading and bills of c.\clumge has not been carried further than it was in 
the case of Leekbarrow and Mason, vi/,. that an indorsement of a bill of lading to 
the agent was no more than tlie shipper's authority to the captain to deliver the 
goods to such agent. The object in making it wa.s only to enable the agent to 
lake pos.se.ssiou of them on account of the shippeii as a matter of precaution, in 
case of insol\eiicy. In a subsequeut ca.se a similar question occurred before Tord 
Ellciiboroiigh at Nisi Prius, in an action of assumpsit brought by the plaintiff, os 
iniloisee of a bill of laditi^, for a (juautity of butler shipped at Sligo by one 
E-verani, on lioard a ship whereof the defendant was master, to be delivered to 
the shipper’s order or assi^is. It appeared that the plaintiff was merely Everard’s 
agent, employeil to slop llie goods in transitu, on account of tlw iiwolvency of 
Baggott & 1,^0.^ the consignees. It was contended, by the defendant’s counsel, 
that the action could noi be maintained by the plaintiff, who, being an indorsee 
w itliout value, had no property in the goods ; and the case of Coxe and Harden 
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was cited as an authority. The counsel for the plaintiff contended that his client, ReconJ«r** Cwirtr 
as indorsee of the bill of lading, must be taken to have the lejpd property of the ^ 

goods ; and they distinguished this case fioiii Coxe and Haiocn» on the ground 
that that was an action of trover, wherein ihe property came into rj^uestion ; but 
the plaintiff in tlie present case had declarod for a breach of the defendant's con- 
tract, according to which he was to deliver the goods to the assignee of the shipper. 

But Lord Ellenborough was decidedly of opinion tliat the plaintiff, as indorsee of 
the bill of lading without value, had not the legal property in the goods. He 
observed, No case has gone so far as to decide that a hill of lading is transferable, 
like a bill of exchange, and thul the mere signature of the person entitled to the 
delivery of the goods prima facie passes the pro|)erty in thorn to the indorsee. 

Much confusion has arisen from ^gmilitndinary reasoning upon tiiis subject. There 
must be value upon the indui'setnent of a bill of lading, or no proj>erty in the 
goods is thereby tmusfcrred. The right to stop the gooils in tra/hiftu is u personal 
right bfthe seller, and cannot l>e thus assigned to another. The action, if ipain- 
tainablc at all, should have been hronglit, not in the name of the agent, but of 
the consignor himself. ( Vit/c Waring v. Coxc, 1 Campbell, p. 370.) His Lordship 
said it made no difference whether the form of sictiun was trover or assnntpslt. If 
no proiJcrty passed to the indorsee, lie could have no riglit to complain of the non- 
delixery or of the conversion of the goods as an Injury to himself. The plaintiff 
wa.s accordingly nonsuited.” 

I have thought it riglit to lead tliis passage to you at lull lengtii, and it cU.iriy 
appears from it that Lord Ellenborough, one of the ablest judges that lins ever 
sat in tin* Court of Kiiig’s Bench, was decidedly of ojiinion, that where no pro- 
perty passes to the imiorsco of a bill of lading, he cannot sue in his own name for 
the non-delivery of the goods; and altlionuh the law, as thus strongly declaretl by 
Lord Ellenborough, appears by a subscrjiient deci-sion to have been modified in 
favour of agents appointed to sUip goods, in transitu, yet the general law upon 
lliis .Mihject reniair).s, so far a.s 1 am aware, niuilterod. ;\t the trial (he plaintiff 
made no lefcrcnce to books ; hut lie lias since submitted to me, through the clerk 
of the court, two passages as favourable to his .sid<! of the queslion ; one of tlioiii 
in Paley'.s Law of I’rincipal and Agent, and the oilier in Woolrych’s Cominereinl 
Law. These passages I shall, injustice to the plaintiff, tpiotc at Urge. The first 
IS tVoin an edition of Baley’-s Principal ami Agent, published in iSlp, and is in the 
liilhiaing wonls ; 

“ T'lie pos.session which a (actor or other agent has of his principul’s property, 
entille.s him to bring actions of trespass or trover for injuries alfecling the posses- 
ion ; and it lias been said that a factor to whom good;*, have been consigned, 
and nlio has never received them, may maintain trover, A donhl has been ex- 
(.rcs'''ed, whether a mere agent to whom a bill of lading is indorsed, without con- 
sideration by the consignor, to enable him to receive the goods, can maintain 
(I over before the receipt of them, ‘ But it seems at pre.sent settled that he may, 
provided tile euusignment be not countermanded." 

Now, if this passage had not l)e«n in any manner qualified, it would have lieen 
LMcutly in favour of the plaintiflT ssidc of the present question. It seems,” say.s 
Mr, Paley, “ to be .settled, that a eoiisigiiee, without valuable consideration, may 
maintain trover for the goods before he (las received them.” But then, upfiendcd to 
tliis text, there is a note referring the readerto ttic case of Waring v. Coxe, " from 
w hich.'’ says Mr. Paley, “ it seems to be the contrary.’’ Now the ca.se of Waring v. 

(,'oxe. here nienliom'd, is one of those cases which arc referred to in Lawes on 
( hat ter Parties, a.s most strongly .supporting the law as laivi ilown by Lord Elh'ii- 
lioronuh, in the passage alreacly quoted from Mr. Lawes’-s work. Tla* pas.sugc, 
tberetore, trom Paley, is little to the purpose. But, as I Imvc already said, there 
is alsc^a pa.ssage in Woolrych’s Commercial Law to which my uttciition ha-, been 
directed by the plaintiff. Mr. Woolrych’s work was pnhiidicd in i8'2y, and tti« 
passage referred to by the plaintiff is in the following word;. : 

“ It is observable, that unless a party have a properly in the goods in (juostion, 
he may not, except a.s agent to stop in transitu^ rnaiiiniin an action in his own 
name. So that a mere indorseinent to an agent, witiH>i} 4 Aialuablccon.sideration. for 
Uie purpose of enaliling him to stop in transitu, tiie transitug, in fact, being iit an 
end, gave .such agent no title to sue the master in trover; and the case li* the same 
aithoagh the .plaintiff be named in the bill of lading, and he effect an insiiraticn on 
the cargo which he seeks to recover. But these are distinguishable from ease-s 

;)oo. a li 4 where 
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ivbere tbe goods* are in irensUu when the agent makes bis demaady for then he has 
a special property, and may have a right of action accordingly/' 

Tliis is the passage from Mr. Wo^ych, who, in support of the bw contained 
in the last sentence of the quotation, refers the reader to the case of JMoriaon r. 
Gray, in Bingham’s Reports. Now, in what Mr. Woolrych says, I must confess 
I see nothing that can support the plaintiff’s side of the question. All that 
api^ears in it of a tendency favourable to the plaintiff, is, that the law as laid 
down by Lord Ellcnboroug^ has since been relaxed in favour of agents employed 
to stop goods in tranintH. But us the plaintiff in this action docs not act as an 
agent for that purpose, 1 must consider his case as fallisg within tbe general rule, 
which is, in the words of Mr. Sclwyn in bis Law of Nisi Prius, that ** tbe actimx 
against a carrier for non>delivery of goods must be brought by the person in whom 
the legal right of property in the goods in question is vested at the time, for he is 
the person who has sustained the loss, if any ; and whoever has sustained the loss 
is the proper party to call for com|)ensation from the person by whom he has 
been injured.” Tins being the general rule in relation to carriers both by land 
and by water, it is incumbent on me to say that tbe plaintiff must be non- 
suited. 

In coming to this conclusion, I may add, that I have done so contrary to the 
origitial leaning of tuy oun opinion, and that if 1 could have considered the plain- 
tiff as the party entitled to sue, I should, on the merits of the case as they arc in 
evidence before me, have decided in his favour. 


(No. 1 24 of 1842.) 

From tbe Governor of Prince of Wales’ Island, Singapore and Malacca, to 


Sir, 


F. J. Ilalliday^ Esq. Secre|:ary to the Government of India. 




In continuation of tny letter of the 28th ultimo, touching the judicial c.stablish> 
inent in these settlements, I have now the honour to forward a further communi- 
cation from the leariicd recorder of the court, on the same subject. 

The principal object of this second letter appears to be an acquiescence on the 
jiart of the recorder that the lay judges should have power to try all offences, 
M-ith the aid of assessors, enumerated iu section 4 of the Draft Act appended to 
the Law Commissioners' Report ; but that the punishment to be awarded should 
not exceed a fine of t,ooo rupees, or imprisonment at hard labpur for a period of 
two years ; such convictions to he subject to an appeal to the professional judge, 
when it be challonged ns wrong in point of law, or when it is contrary to the 
opinion of one or more of the a.sscs.sors ; but that no such appeal is to be permitted 
from the professional judge to the College of Justice in Calcutta under similar 
circumstances. 'J o this propu.sition I must beg leave strongly to dLssent ; for, as 
already observed, I cannot admit, on a point of fact, that the learned judge’s 
opinion is entitled to more weight than that of his lay colleague, and certainly not 
50 much when that opinion is supported by the voice of the three assessors out of 
four. . 

If .the learned recorder intends that , the cases he tries should not be liable to 
he (jucstiouod on points of law, I concur witjt him ; but I see no reasons why, 
when his assessors dissent from him on facts, his proceedings should not be liable 
to be in(]uired into by the College of .Justice at Calcutta, in the same manner that 
lie hini.self propose.s to inquire into cases that have been settled by the lay judge. 
On points of law the prispner should he permitted to petition the court generally, 
^\hcn the lay judge having made such remarks , on the petition as may appear 
necessary and proper, the conviction can be quashed if sufficient groui^s be 
shown that it is illegal j hut should the barrister judge be absent, then it imould 
be at the discretion ot jlie Jay judge to carry into effect the sentence, notwith- 
standing. ' r ' , 

If, however, the systenuof assessors is given up, and that of juries continues,, 
there can and will bo ivo imessity for appeals on facts. If it be considered that 
upl^reals should be altou'ed because it' is proposed tliat tbe jury need not be 
unanimous in the verdict, and their number are to be .less than usuu, then I would 
say, in preference to these multiplied appeals, let the jury system Dcmain as at 
present, and the conviction be by the voice of the whole pane). 

If 
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If the assistant resident is not to be assisted by assessors or a ^ary, I would Recorder** OouiR* 
allow an appeal to the lay or prolessional judge, either of whom might reject or 
TCCwve the appeal as be secs fit ; but sbomd a new trial be granted, it should not 
be held iimply before either of the superior judges sitting alone, but before either 
of them with the assistance of a jury or assessors, according to the system that 
may be eventually adopted. In civil matters there would be, of course, an appeal 
to the court of judicature as at present by writ of certiorari. 

From the learned Commissioner’s letter, I infer that it is intended to permit 
the lay judges to incarcerate culprits for any period under 1 4 years. I presume, 
therefore, it is intended to abolish the punishment of transportation, except it be 
for life ; otherwise I see no reason why the power of transporting a criminal for 
seven years should be withheld from n court which it is intended to entrust with 
the power of imprisonment and hard lalrour for 10 years. 

I think if the lay judges arc tolerably efficient officers, (and whether they be so 
or not will of course materially depend on the emoluments attached to the office,) 
two circuits during the year are as much as the barristcr-judge should be culled 
on to perform ; in the event of emergency he could, of course, make an extra 
circuit. 

1 have not dissented from the introduction of the bankrupt laws into these 
settlements, for I really do nut at present understand how tiicy are likely to work ; 
but at first view they would seem intended to effect humane purposes. When, 
however, the draft Act is published the inhabitants of the Straits settlement'' will < 

be enabled to judge of the effect they are likely to have on their interests. 

The last paragraph of the learned recorder’s letter is to mo particularly satis- 
factory, us it shows that, wlien a good understanding exists between the parties, 
mere difference of opinion on official duties need not estrange them. This feeling ^ 
has been engendered on the part of the lay officers towards their profcs.sior.aI and 
learned colleague, no doubt from that honourable gentleman’s kind courtesy and 
considerate attention towards them ; hut I have doubts if tlie same feelings of 
cordiality and confidence »vould or couhl have existed if the jmrties hud .stood to 
each other in the position the Law Commissioners propose to place them. 

I have, &c. 

(signed) *S’. O’. lionham, Oovemor. 

Singapore, 4 October 1842. * 


From the Honograblc the Recorder of Penang to the Honourable A’. G. Bonham^ 

Esq. Governor, &c. &c. 8cc. 

My clear Mr. Bonham, 

Ox re-pcrusiiig the draft of my letter to you of yesterday, (which, as you ore 
aware, was, in order to save time, written witli unavoidable l)a.stc, 
of my return from circuit, and on the very eve of your own deparly 
to Singapore,) 1 think it necessary to add a few observations in/ 
tion of my views with regard to the rc 3 p^||ctivc jurisdictions of Ih/ 
superior lay judges, and on the subject of liu; proposed sysV 
also with reference to a few other {loints in the i..uw Comrr 
which I have not yet adverted. 

Supposing Singapore to become the professional judg 
have recommended, that not merely capital ca.sesr but 
occurring at Penang and Malacca, (and of course 
fact the lay judge, as ‘hitherto in Penang, will have 
except during the circuits or the illness of his colie 
take ijpore than a nominal part in the business 
for trial before the professional judge and a jur 
cretionary power to dispense with a jury if he 
larceny and burglary without violence. I 
followed the proposal of the Law* Comhiis: 
jurisdiction of the professional judge sho 
charged is {>unisiiable by death, or ioipri^ 
portation fur any term.” 1 have idd 
consider it— vthe intervention of a j 
tiie I.AW Commission), but in all 
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tionary exception above mentioned. This extension of the Comaiissionensr'’ pro* 
posal, or rather this adherence to the present system^ 1 have recommaKledy first, 
because, in my opinion, men charged with crimes subjecting them to the mildest 
even of the above punishments ought not, any more than those liable tA capital 
punishment, to be deprived of the great benefit of a trial by jury, without a very 
urgeiic necessity, which necesrity does not exist, considering the proposed three 
annual circuits, and the ease with which a sufficient panel of jurors will always 
Ijo procurable at each of the three stations, especially if the grand and petty jury 
lists be amalgamated as proposed ; secondly, because even should the delay of 
trial and the difficulty of procuring jurors prove to be much greater than can Ite 
anticipated, the inconvenience and delay would be infinitely counterbalanced by 
tlie benefits of such a mode of trial, and liie avoidance of the mischiefs inseparable, 
its it appears to me, from the proposed system of trials before assessors, subject to 
appeals to Calcutta. The proposed deprivation, moreover, of trial by jury, except 
in capital cases, it will he observed, is unrestricted as to pei^sons, and would there* 
fore include Rritish subjects, who would not be easily convinced of tlje justice or 
necessity of willibolding from them a privilege which they have always been accus* 
tonied to regard us their birtliriglit. There are, however, cases coining within the 
above category, in which, it seems to me, that the intervention of a jury may in 
general be very well dispensed with, especially when, as at Fenang and Malacca, 
a delay of some months must generally intervene between the periods of commit* 
ruent and of trial before the firofessional judge ; I mean the ordinary cases of sim- 
jile larceny and burglary without violence, which on an average constitute tliree* 
fourths of the numlier of cases in the Straits calendars, and wiiich, though legally 
punishable with transportation, arc in fact rarely, but in cases of notorious ofien* 
tiers, visited with a heavier penalty than from six moiitlis to two years’ imprison- 
ment at hard labour. With re-spect to such cases accordingly, I have proposed 
two modes of proceeding ; the lirst is, that all cases of this description (except 
.such as the local judge .should see fit to reserve with the graver ca.ses for hi.s pro- 
fessional colleague) should be friable I)y the superior lay judgc.s at Peuaiig and 
Malacca respectively, with the ai<l of as.sessors, and .subject to an appeal to tlm 
professional judge, as proposed by the Law Commission ; but that his decision 
should be final, and not subject, as [troposed, to a second appeal to the College of 
•lustice at Calcutta. Tlie other recpmmendation which I have made with regard 
to these minor ca.‘<es is, that whether they come before the professional judge in 
due course at Singapore or as I’eserved cases at Penang or Malacca, he should, 
neverthcloss, have a discretionary power to dispense’with a jury, and them, with 
the aid of assessors, in the same way es the lay judges would proceed ; but that 
his decision sliuuld in like luunner be final, and not, as proposed by tiie Law 
Commission, subject to an appeal to Calcutta, “ when a conviction is cimlleuged 
as wrong in point of law, or when it is contrary to the- opinion of one or more of 
the asse.ssors.” Put in all such cases of challenge or di.ssent, I w'ould propose, as 
a far less dilatory and objectionable, yet I think sufficient security against hasty or 
intemperate tiewsions, that judgment he arrested for three or more days (as might 
Im.* convenient) in order tliat the judge might review the evidence and consider 
whatever might be urged to prove tlte conviction erroneous in point of law or 
fact. 

In Calcutta, \vhcrc immediate resort may be had to the superior tribunal, the 
right of appeal to it in such cases mav be wise and proper, especially as it is not 
intended, I prc.sume, as indispensable that the judge of the subordinate criminal 
court there should be a lawyer. - But us the effect of such a provision in the Straits 
i£Ould probably be a frivolous appeal in every case (and those not a few) in whicli 
^ ,>:‘r the prisoner himself or a casual friend or acquaintance among the assessors 
when another cimneo of acquittal, or at least a postponement for some 
ncce.ssar) sentence of hard labour, desirable, J think the inconveniences and 
shown that i.jiccted from an abuse of the privilege would fkr outiveigh the advan- 
be at the disefe. i^ted from .the occasional coirection of a wrong decision in a case 
standing. would not, at the utmost, probably have exceeded two years* 

It, however, the sys-Jabour, and w'ould very likely have been but half as ranch, 
there cun ami will be iwr the necessity for a right of appeal, otherwise than 
appeals should be allowed' <»ssional judge, would, as admitted by the Law Corn- 
unanimous in vlic verdict, and ttK.he obviated by the trial by jury such as I have 
Kay, in preference to these multiph , 

present, and the conviction be by th^ 'ony and burglary without violence as they 

arose. 
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would, in the msdu, sufficiently ensure one of the principal desiderata of the ^o ”**y**“*‘ ' 

pr<»eat i^stem, the speedy decision of the lighter and most numerous cases of 

crime. But as tins benefit might be extended to other cases than those which 

I have mentioned, 1 would, on consideration, further recommend tluit die local 

judges of the ^perior Coortat Penang and Malacca be empowered to try, with 

assessors, all the offiroces eanmerated in the fourth section of the Draft Act 

appended to the Law Corumissioners’ Report, with the morisions in the 5th and 

6th sections of that Act, and an additional proviso, that the punishiiieat should in 

no case exceed a fine of 1,000 rupees, or imprisonment at hard labour tor two 

years. 

Another advantage resulting from this system of speedy trial would be, the less 
apparent necessity for such frequent circuits by the professional judge ; for tude* 
pendently of the public inconvenience, if not injustice, arising from the broken and 
disjointed practice, the frequent intewnptions, the occasional baste, and un- 
avoidable delays necessarily incidental' to the business of an arnlmlatory court, 
where there is but one professional judge, 1 cannot but think that three annual 
circuits (which though light and pleasant, perhaps, to a young, single, and active 
man, rnigiit be very much the reverse to a family man of domestic habits, advanced 
life, or infirm health,) are more than should be imposed as a matter of express 
command on any judge in this climate, unless there be an adequate necessity in 
the case, which under the system proposed, I do not, after an experience of six 
years in the Straits, think will be found to exist. I would therefon;, instead of 
making three circuits imperative, leave a discretion in the judge ; and propose, as 
at present, two circuits, or more if necessary. 

With regard to the jurisdiction of the assistant residents, which the Law Com- 
missioners f)ropose should embrace nil cases in which tiic crime or oirence may be 
of a nature to warrant a sentence not cxccoiiing six months’ ordinary imprison- 
ment, and a fine of 'ioo rupees, subject to the defendant's right of appeal in all 
cases to the superior lay judgt% an<l from him (should his decision ho challenged as 
wrong in {joint of law, or be contrary to the opinion of one or niorc of the 
assessors) to the professional judge, 1 have expressed my general concurrence in 
the proposal ; but I have recommended that the assistants at I’enang and Malacca 
should be at liberty (us arc the district judges in Ceylon, under the 3<)th clause of 
the ('ey Ion Charttr) to carry their sentences into execution, should they see fit, 
notwithstanding such appeals. I recommended this for the same reaso^n which 
doubtless led tliq, framers of that charter to introduce the clause in question, vis. 
to prevent the ends of public justice from being defeated ih many cases by needless 
delay in the execution of a just sentence. On rt flcclion, however, as the pr()(>osi:d 
system t)l'ap{)ca)s is not exactly parallel to that in (Jeylon, 1 would wish in soim; 
degree to qualify niy recommendation in this respect. In Ceylon a frivoluns 
a()peai from a conviction had in a distant district court to the Su|>rcine Court in 
Colombo miglu, but for the above {iroviso, delay the cxccutiou of a just sentence 
for sonje weeks j and such would be the case in Uiese settlements were the appeal 
proposed to be direct from l^enang to the professional judge at Singapore. The 
intermediate appeal, however, to the local superior lay judge would, in general, 
operate as a sufficient security against frivolous appeals for mere delay, if, as 
I would now recommend, a secondary api>eal to the professional juilge against a 
conviction affirmed by the su{jerior lay judge should not operate as a stay 
of execution unless one or other of the tw o local judges should sec fit to stay the 
execution |)endiQg such appeal. 

In my former letter 1 omitted to notice the recommendation of tlie Law Com- 
mission in the 5 ^fh paragraph of their Report, with regard to {»criq<iicHl state- 
ments. 1 concur in thinking such returns very desirable, provided the establish- 
ment of clerks idiall be found sufficient for this and the additional work which 
is likely to be created by the increase of the court business in appeals and 
bankrupt cases. But this is a question rather lielonging to the financial part of 
the scheme, on which 1 do not ofier any opinion. 

1 am not sure that I understand the arrangement proposed by tiic Law (Com- 
mission rcgartling the fourth of those “ minor alterations,” which they notice in 
page 17 of their Report, as having been suggested for iroprovitijg the adminis- 
tration of justice in the Straits,” and will therefore, to prevent tnmpprebension, 
content myself with observing that i consider tiie alterations in question for 
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effecting a practical separation of the three aettieinenta for tiie ;{>Brpoai8 of iMOcesa 
of the local courts, and for the exemption of process iman iiciedlees fiin^tieS) 
as highly desirable. 

With regard to a pauper establishment, a subject which the Law Commission 
“ recommend to be left open for farther inquiry,” I do not conceive that such an 
establishment is much required, although it would be a relief to the court. 

There may possibly be some other points in the Report on which I have not 
expressed any opinion, and some remarks and recommendations of my own may 
perliaps stand in need of qualification or further explanation; should either 
be desired, 1 .shall be happy to meet your wishes. 

With reference, by the way, to my remark on the declaration of the Law Com- 
missioners, in their (i^th paragraph, ** that it does not enter into their scheme to 
employ the governor in any judicial function,” I gladly avail myself of the oppor- 
tunity of adding a few words, to prevent the possibility of misconception in other 
quarters, having no apprehension that iny meaning could be mistaken by yourself. 
Whilst, then, 1 consider this recognition of a sound principle by the Law Com- 
missioners to be matter for joint congratulation to the chief executive and judicial 
authorities, as the best guarantee for their mutual independence, harmony, and 
good understanding, I have much pleasure in stating, after an^ experience of six 
years, that the friendly feeling which has always subsisted between you, and 
indeed all my unprofessional colleagues, and myself, has left me individually but 
little cause for desiring a change of system. 

Of course you and they arc at liberty to comment with the utmost freedom on 
my suggestions, and indeed it is desirable, for the information of the supreme 
government, that you should do so ; meanwhile, 

I remain, &c. 

Penang, rj .September 1842. (signed) jy. Xorris. 


P. S . — I had altnost omitted to mention a material error in the wording of ray 
first letter. I'he paragraph commencing, “ With regard to appeals, as proposed, 
from the decisions of the professional Judge in original cases to the College 
of Justice in Calcutta, and thence to the IVivy Council.” &c., should run as 
follows, viz. : “ With regard to appeals, as proposed (in paragraph 38 of the 
Report), from the decisions of the professional judge in original cases to the 
College of Justice in Calcutta, 1 think there should be some limitation; and 
1 suhinit, that of cases involving 5,000 rupees and upwards would not be unrea- 
sonable, as that of 10,000 rupees and upwards is the limitation proposed (in 
paragraph 43) with respect to appeals from the College of Justice to the Privy 
Council.” 
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ISIiNUTE by the Honourable A. Amos, dated 9th November 1842. 

1 HAVE nut detained these papcr.s long enough to form a judgment on the 
various points discussed in them, as 1 wished them to pass in circulation before 
the papers on the subject, upon which orders have been recently given, were sent 
up to Stmlah ; or, if they ucrc sent up, that his Lordship should be apprised, 
without delay, that important communications from the Straits upon the same 
subject were about to be sent to him. 

i‘'rom ii cursory perusal of the papers, 1 collect that some of the most material 
icforms meet, the concurrence of the Straits authorities, including the economical 
Miving with regard to the registrar. Under these circumstances I should be dis- 
no.scd to concede many things to the local experience of the recorder and chief 
justice ; and as the recorder appears sutislied generally with the existing forms of 
piuccdiire, I would not for the present think of imposing a new procedure, about 
wliich wc are not likely to agree ourselves, utoo them, especially with regard to 
nsscssois, against which .institution the Governor appears to have strong 
objections. 

i'erhaps wc might send tlic papers to the Law Commission, desiring them to 
draft an Act. which should adopt the provisions advocated by the Straits autliori- 
lies, as to the cpnstiiution of the t;ourts, which might not appear to them liable to 
material objections, and which should not interfere with the practice or procedure 
further than as the Straits authorities were desirous of its l^ing amended ; and. 

where 
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Minute by the Honourable A. Amos^ dated aotlv Noventber 1842. Con*. 

•' , 30 Die. 184a. 

The full coinmunicatioDS from all the Straits authorities, which have been just „ ‘ c .If* 

.received, appear to invite us to a consideration of our previous Minutes and Keso* judiratmo. 
lutions, with a view to the suggestions of local experience, and the disiioaitions and 
feelings of the parties to whom the working of the Act must be entrusted, as well 
as the community whose intere^s it affectiu 

The subject having become rather complicated, I propose to take a brief review 
of its leading featui'cs. . * 

Mr. Fullerton appears to have 6rst started the idea of a material reform in the 
Straits judicature, which he proposed to effect by dispensing with a professional 
judge, making a resident at each of tlic settlements a judge, the governor to go 
circuits for hearing appeals, with an appeal in certain cases to Calcutta. 

Lord Auckland proposed to get rid of the professional judge } to have one resi- 
dent for the three settlements, who should try causes and prisoners on his circuits; 
and that a judge from the Calcutta court should be sent to the Straits occaiionally 
to hear appeals. 

The Law Commissioners, in their Report and Draft Act, propose to have 
a separate court at the three settlements ; ttius to obviate the necessity of process 
emanating from a distant place, and to dispense with a register and sheriff tor the 
three settlcnients, who were highly paid oflicers. The head clerk at each settle- 
ment to do the duties of register; and a sheriff to be appointed by the court of 
each settlement to act for timt settlement only. 

1 colled that the Straits authorities, in their recent communication, do not 
object to this arrangement, though a moditication is proposed of having two 
courts at each settlement, the inferior court to be administered by tlic^ assistant 
resident. 

Upon this matter, therefore, the division of courts, the way for legislation 
appears to me very clear ; and this 1 conceive to be the point upon which the 
whole reform turns. Mr. Bonham, it will be observed, retracts, in the most unhe- 
sitating manner, his former opinion that a profe.ssional resident judge was nut 
necessary. In this all the Slrait.s authorities agree; and the Law Commissioners, 
i conceive, have placed the matter out of reasonable doubt. I am not sure, 
however, that many of the expectations which iiave been entertained of a large 
saving to the revenue from a reform of the Straits judicature, were not built on 
the supposition of tlie recordership being abolished. 

The economy of the Commissioners' scheme turns on diminishing the cxperiso 
which followed from having a single court, out of whicii all [irocess issued, and 
which was obliged occasionally to move from one settlement to another, attended 
by a cumbrous establishment. From this reform wc are enabled to save much 
which is paid to tlie registrar, sheriff, and some other officers of the court. With 
regard to the proposed diminution of the professional judge's salary, that has 
nothing to do with the reform of system, for the judge's duties will lie equally or 
more onerous under the new system. Mr. Bonham thinks the Commissioners 
have gone somewhat too far in curtailing the judge's salary ; and that sonielhiog 
more must be allowed to the head clerks, who, antler the new system, will have to 
act as registrars. 

Independently of economy, great advantage will arise from the speedy dispatch 
of justice, and a diminution of its expenses by the csiablishracnt of tribunals 
in*which all process may begin and end in the immediate settlement where the 
parties reside. 

Whether there shall be two courts or one court in each settlement. I think does 
not much matter; perhaps it will be more simple and convenient to have one 
court ; and afterwards, by allotting particular cases for the adjudication rff the 
assistant, all the advantages proposed by having two courts will ticpbtaiiied. 

I do not dwell on some projects and observations contained in the Straits papers 
concerning a division of the judicial and executive auUioritiea. The Commissioners 
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propose to leave this to the discretion of gpvemmcnt, to be adopted wlten it inay 
be more practicable than it appeani to be at present. 

I'hcsc outlines, then, of the new system being ajgreed on, 1 proceed to matters, 
of importance certainly, but still of secondary consideration. 

'i'iie ])rincipal part of the volnminous papers just received from the Straits turns 
upon one point : they- do not like the appeal, except upon matters of law, to the 
profcs.sional judge in any case, and especially in the case of the governor being 
the lay judge. I should be inclined to concede this point, especially as their pre* 
.sent practice, which they all approve of, appears not unreasonable. According to 
the present practice, the professional jtidge may ^ant a new trial upon any point of 
law. On such new trial the lay judge sits with nim, and may record his opinion ; 
but the profes.sional judge dccide.s. It may be observed that the appeal will be 
less necessary, us in the distribution of cases, those involving matters which the 
professional judge would he more competent to decide than the lay judge will be 
reserved for jjim. 

Upon a variety of matters of detail, as the abolition of the grand jury and the 
courts of (juartcr and petty scs.sions and of requests, the Straits authorities concur 
generally with the recommendations of the Commissioners. I collect that they 
jirefer a jury, or modification of a jury, to asses.sors, and that they think the pre- 
sent practice before the civil courts had better be continued, instead of the ne%v 
practice recommended by the Commissioners ; they think there should be greater 
re.strictions on appeal to Calcutta. They expatiate on the increase of litigation, 
by appeals to the profc.ssional from the lay judge in matters of fact ; but this 
objection will be removed, if such appellate power is modified as above proposed ; 
it would seem that it would not work well upon other grounds. Tliey sugge.st that 
a provision should be made for the trial of revenue matters, whicli are now tried 
before the assistant and an lionorary magistrate. They think that ordinarily two 
circuit.s will be eno'igh for the judge to make, and that it is not ncce.ssary that all 
causes involving points of English law should he reserved for him. They oft’or 
sugge.stiOn.s on the distribution of civil and criininul business ; and they have a 
great deal to .say about law agents. I think the subject of the exclusion of pro- 
lessional a.ssistaiu;c, or assistance by an agent, from courts, is one requiring much 
consideration, and that it i.s not necessary to determine it at present. 

Mr. l*rin.sep, ofiiciating advocate-general, who has personal experience of thi' 
Straits setllemcnts, is very much averse to asses.sors. He would retain the grand 
jury, but not make their presentments a necessary preliminary to a criminal trial. 

Having tlm.s stated the general effect, us it appears to me, of the whole papers 
and correspondence, 1 have prepared a draft, in whicli I have leant towards the 
recomiuendutious of the Straits authoritie.s, wherever no material objection to them 
oeeuried to me. I have also incorporated various .sections from the draft of the 
Commissioners, which supply the chief details in which Mr. Prinsep thought iny 
former draft deficient, though I fear that they may prevent readers from appre- 
hending so distinctly the principal provisions of the contemplated reform, as they 
would if the .subordinate parts were dispo.sed of by way of general reference. 

(signed) A. Amos. 


AN ACT for the Administration of Justice within the Straits Settlements. 

I. ^^‘i^KKI■As it is expedient that “ the Court of Judicature of Prince of "Wales' 
Island, Singapore, and Malacca,” establi.shed by charter or letters patent of His 
Majesty King Cieorgc the 4tlb under date the 27th November a. d. 1826, and 
‘‘ tiic courts for the recovery of small debts" c.stablished in the said settlements 
under authority of the said charter, should be abolished, and that other provision 
.should be made for the administration of justice in the said settlements ; and 
w hercas the (iovcrnor-gciieral of India in Council has obtained the sanction of the 
Court 01 Directors of tlie East India Company to the abolition of the said Court 
of Judicature ; 

It is hereby enacted, that the jurisdiction of “ the Court of Judicature of Prince 
of M ales’ Island, Sin^pore, and Malacca,” established by the said charter, and 
all powers and authorities thereby granted to or vested in the said court, and the 
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jurisdiction of the courts for the lecovei^ of small debts eateldished in the saM ttwwdw** Ctwit 
settlements under authority <rf tbe said eWter, shall cease and determine <m the 
3iRt day of . 

II. And it is hereby enacted, that after the 31st of a.i)* , tite 

entire administration of justice, <nvil and crinunal, within . the said settlements, 
except in respect of causm and matters, and crimes and oilboces foiling within 
the. jurisdiction of courts of admiralty and vice^admiralty, and miUtary courts, 
shall be vested exclusively in tbe courts constituted by this Act. 

III . And it is hereby enacted, that on the 1st day of a. u. , a 

court of record for tbe administnuion of civil and criminal justice shall be esta- 
blished in the settlement of Sit^apore, whi9h shall cemsist of thret? or more judges, 
and a court of record similarly constituted in eadi of tlie settlcoieots of Prince of 
Wales' Island and Malacca ; and the said courts shall be called respectively ** The 
General Cfourt of Singapore,” The Genersd Court of Prince of Wales’ Island,” 
and “ Tbe General Court of Malacca.” 

IV. And it is liereby enacted, tliat whenever in this Act any of the said settle- 
ments shall be mentioned, all places subordinate or annexed thereto shall be un- 
derstood to be included. 

V. And it is liercby enacted, tliat one of the judges of the Genera] Court of 

Singapore shall be also appointed a judge of the General Courts of Prince of 
Wales’ Island and Malacca, and shall be called the circuit judge, and that- such 
judge shall reside principally at Singapore, but shall visit each of the settlements 
of Prince of Whales’ Island and Malacca three times in every year, and shall sit 
in court from time to time at each place in succession until he lias disposed of 
the business that may be waiting for him, or may come before him during his 
visit. . 


VI. And it is hereby enacted, that such circuit judge shall be a barrister of the 
.English or Irish bar, of not less tlian five years* standing, or an advocate of the 
Scotti.<^h bur, of not lc.s6 than five years’ standing; that he slmll be appointed by 
the Governor-general of India in Council; that he shall receive such oalury as the 
Governor-general of India in Oiuncil shall deem fitting; and that lie shall not hold 
any other office, place, or employment, or be engaged in or carry 00 any trade, 
traffic, or luisiness wlmt-soever, on pain that the acceptance of any such other office, 
place, or employment, or the engaging in or carrying on any sueli trade, traffic, or 
Imsincss, eliall be in law an avoidance of his office. 

VH. .-Vnd it i.s hereby enacted, that the number of other judges to be appointed 
to the General Court in each of the said settlements, who shall be called resident 
judges of such settlement, and shall be distinguished as first, second, and »o on, 
.‘•hall be determined by the Governor-general of India in Council, ami may be 
reduced or increased from time to time as to the said Governor-general in Council 
may seem meet. 

V'lll. And it is hereby enacted, that such resident judges .shall be appointed by 
the Governor of Bengal ; and that it shall be competent to him to a)>point citiier 
‘-nch professional persons as afore.said, or persons being executive officers of govern- 
ment to he such judges. 

IX. And it is hereby enacted, that the salary to be assigned to every such judge 

shall be determined by tbe Governor-general of India in Council, regard being had 
to his qualifications, and if he holds any other office under government, to the 
salary of that office. , 

X. And it is hereby enacted, that every judge appointed as aforesaid, before he 
shall be capable of exercising the office of judge, or inagi.stratc, under this Act, 
shall take in o{)en court, in such manner as shall be directed by tbe Governor of 
Bengal, an oath, or shall make a solemn declaration, as shall he ordered by the .said 
Governor of Bengal, that he will, to tbe best of his know ledge, skill, and judg- 
ment, duly execute the office of judge or magistrate, and impartially administer 
justice in every cause, matter, or thing which shall come before him ; of which 
oat’ll or declaration a record shall forthwith be made. 

XI. And it U hereby enacted, that every judge of the said courts shall have 

and use a seal with his official designation inscribed upon it, and that all notices, 
writs, summonses, precepts, rules, orders, aud other mandatory process to he used, 
issued, or awarded by such judge shall be sealed with such seal, and sii:dl be 
signed by such judge. , 

XII. And it is liereby enacted, that a fit and proper person shall be a|)(M>intc<i 
by each of the said general courts to be sheriff of the settlement, subject to the 
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Kecivcibi-V Court : jurisdiction of such court, wbo shall continue in such office until another person 
JU>gi«tiutiiiii of appointed by the same authority to succeed him therein ; provided, that 

< inveyanciii. person shall be appointed sheriff of any of the said settlements, and that no 

person having been duly appointed sheriff shall be removed from office, without 
the express consent of all the judges of such settlement. 

XIII. And it is hereby enacted, that the sheriff of every settlement appointed 
its aforesaid shall execute all the writs, summonses, rules, orders, warrants, com- 
mands, and process of the several judges of the General Court of the settlement, 
and make returns of the same, together with the manner of the execution thereof, 
to the judge who shall have i.ssued llte same, and shall receive and detain in prison 
all such persons as shall be committed to his custody by any of the said judges, or 
any other person having competent authority so to do; and to do all such acts, 
niatters, and things, and perforin all such duties, as nearly as circumstances shall 
admit or require, as arc or ought to he done and performed by the sheriff of any 
shire or county in England. 

XIV. Provided/ that the sheriff of Prince of Wales* Island shall appoint a 
deputy, for whom he shall be responsible, to execute the process issued by tiie 
resident judge in Province Wellesley. 

XV. And it is liereby enacted, that whenever any of the judges of any of tl\e 
said courts shall direct and award any process against the said sherifT, or award 
any process in any cause, matter, or thing, wherein tiie said sheriff, on account of 
his being related to the parties, or any of them, or by reason of any good cause of 
clmllenge which would be allowed against any slicriff in England, cannot, or 
ought not by law, to execute the same, in every such case such judge shall name 
and appoint .some other fit person to execute and return the same ; and the said 
process shall be directed to the said person so named for that purpose, and tlic 
cause of such special [irocccdings shall he suggested and entered on the records of 
the .said court. 

XVJ. And it is hereby cuuctcd, that the several judges of the said courts shall 
have such jurisdiction and authority ns the Court of Queen’s Bench and the jus- 
tices thereof, and also as the high Court of Chancery, and the Courts of Com- 
mon Pleas and Exchequer resfiectivcly, and the several judges, justices, and 
barons thereof respectively, have and may lawfully exercise within that part of 
the United Kingdom culled England, in all civil and criminal actions and suits, 
and in matters concerning the revenue ; and that the said judges severally shall 
have and exercise the jurisdiction exercised by the ecclesiastical courts in England 
so fur as the scverid religjons, manners, and customs of the inhabitants of the said 
settlements will admit. 

XVII. And jtis hereby enacted, that each of the said courts within the settle- 
ment for which it is constituted shall have full power to hear, examine, try, and 
determine, in manner hereinafter mentioned, all actions and suits which shall or 
may arise or happen, or be brought or promoted, upon or concerning any tres- 
passes or in juries, of what nature or kind soever ; or any debts, duties, demands, 
interests, or concerns, of what nature or kind soever ; or any rights, titles, claims, 
or demands of, in, or to any houses, lands, or other things, real or personal, 
witliin such settlements, or touching the possession, or any interest or lien in or 
upon the same ; and all picas, real, personal, or mixed, the causes of which shall 
or may licreulter arise, accrue, and grow, or shall have berctofoup arisen, accrued, 
and grown, agaitisl the East India Company, and against any persons w'ho shall 
be rc.siclcnt vvitiiin .such settlement, or who slmll have resided there, or who shall 
have any debts, cllecis, or estate, real or personal, within the same, and against the 
executors and administrators of such persons. 

XVIII. Provided always, tliat it shall not bo competent to such court to try or 
detormiiie any suit or action against any per.sou who shall never have been resident 
ill the sail! .settlement, nor against any person then resident in Great Britain, or 
Ireland, nnle-s such suit or acliou ugatust such person so then resident in Great 
Jlrituin or Ireland shall be commenced within, two years after the cause of 
action arose, and the sum to be recovered be not of greater value than 12,000 
dollars. 

XIX. Pi ovided always, that nothing in tiiis Act shall extend, or be construed 
to ex lend, to subject the person of the governor or resident, or any of the coun- 
sellors of tlic ^jaid settlements, or the person of any judge of Singapore, Prince of 
Wales’ Island, and Malacca, to be arrested or imprisoned in any civil suit, action, 
or proceeding in any of the said courts. 
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XX. And it is hereby enacted, that the process and the practice of the said Esoonicr's Comlj 
courts shall be regulated according to soeh for^s and rules as way be established 

by the judges of the said courts, subject to the approvid and confirwatioii of the ^ ”*‘^** 
GoTcmor-geneml in Council, as are now used in the aforesaid wurt of judicature 
estabiisbed by charter, or as near thereto as drcumstances will^rmit; and that 
all laws now in force, and all provisions of the said charter for regulating and for 
the better executkw of the process and practice of the aforesaid court of judi- 
cature shall be applicable to the process and practice of the courts established by 
this Act. 

XXI. Clause i . And it is herein enacted, that the plaints received in the said 
courts shall be disposed of as follows ; 

Clause H. In the court of Singapore, when the circuit judge is at the settlement, 
on every day on which any of the judges shall sit for the purpose of tveeiving 
plaints, all the plaints received shall be laid before the circuit judge, who shall 
distribute them for trial and decision among all the judges, including himself. 

Clause 3. In distributing the plaints the circuit judge shall Endeavour to give to 
each judge a share of them proportioned to the time which he is able to devote 
to judicial business, and those kinds of suits which he thinks him best qualified to 
decide, and in which he shall have no personal interest and have no connexion 
with or relation to the parties. 

Clause 4. Provided, that the circuit judge shall reserve to himself all cases in- 
volving difocult or doubtful points of law, and questions of importance which have 
not previously been determined ; all suits in which government is a party, and 
all suits in which the amount involves a dispute exceeding io,oou rupees, wherein 
an appeal may be preferred to the l^rivy Council tnuicr the Rules pu8se<l by Her 
Majesty in Council of date the 1 otb April 1 838 ; and tlmt ail suits in w hich he is 
himself a party or related to or connectcil with a party, or in any wise interested, 
shall he assigned to a resident judge. 

Clause 5. In the court of .Singapore, in the absence of the circuit judge, and at 
all times in tiie courts of Prince of Wales^ Island and Malacca, ail the plaints, 
received shall be laid before the first resident judge, who shall distribute them in 
the manner dirccte<l in the 3d and 4tli clauses of this section. 

Clause 0 . Provided, that the circuit judge shall have|)owfr to call up and place 
on his own file any cau-scs assigned to olltcr judges whicli he shall deem it proper to 
hear and decide himself, and to transfer to other judges any causes assigned to him- 
self which he shall think not to be of a nature to require fjis attention. 

XXH. And it is hereby enacted that one of the resident judges of the court of 
Prince of Wales’ Island shall sit separately in Province Wellesley, and shall 
receive all plaints that may be preferred to him against persons residing in the said 
province, of which he shall reserve to himself all such us according to the arrange- 
ment for the distribution of causes which .shall be observed in the said court would 
fall to him if he was sitting in it, and shall remit all others to the first resident judge, 
to be dispo.sed of as if they had been preferred in tim said court. 

XX 1 11 . And it i.s hereby enacted, that every judge to whom a plaint is assigned 
for trial shall immediately place it>on his file, and shall direct process to be issued, 
and proceed with the cause in such manner and according to such rules and forms 
of practice as may be established by the judges of the said court, under the approval 
and confirmation wf the Governor-general in Council. 

XXIV. And it hereby enacted, that in the absence of the circuit judge it shall 
be competent to the first resident judge of any of the courts, in any suit on the file 
of the chief judge in such court, to take all steps which cannot be delayed witliout 
risk of injustice. 

XXV. And it is hereby enacted, that every judge in each of the said courts 
shall be empowered to administer to witnesses and others, whom he may see occa- 
sion to examine in any suit or proceeding before him, proper oaths and ailinnations,. 
that is to say, to such persons as profess the Christian religion, tire oath upon the 
Holy Evangelists of God ; and to Quakers, Moravians, and others, wiro arc 
exempted by law from taking oaths in the courts in England, the afiirmation 
according to tlic form used in England for that purpose ; and to Uiuduos and 
Mahom^ans, the affirmation prescribed by Act No. V. of 1840 of the Governor- 
general of India in Council ; and to others, such oath in Xuch manner and form 
as he shall deem most binding on their consciences resfrectively : and the depo- 
sitions having been reduced into Writing, and subscribed by tire judge, shall Ire 
filed of record ; and in case anv person so cited shall refuse or wilfully neglect to 

300. I 1 appear 



240 


SPECIAL REPORTS OP THE 


No. 3* 

A«eorder'8 Court; appear and be sworn, or, being Quakers, Moravians, or otbers exempted as afore* 
Registration ot said, to affirm, and be examined, .the judge shall be empowered to punish such 

Convigranoot. persons .so refusing or wilfully neglecting, as for a contempt, by fine and iinprisoo- 

inent. ^ 

XXVI. And it is hereby enacted, that no person shall be excluded from giving 
evidence in any suit or other proceeding in any of the said civil courts by reason of 
his being interested in the subject of litigation, or in tlie merit of tl>e suit. 

XXVII. And it is hereby enacted, tliat all fees and fines levied under this Act 
by each of the said courts shall be paid monthly into the treasury of the 
India Company for the settlement at which such court is held. 

XXVIII. And it is hereby enacted, that every judge of each of the said courts 
slia.l be empowered to award and issue a writ or writs or other process of execu- 
tion, directed to the sheriff, commanding him to seize and deliver the possession 
of the houses, lands, or other things recovered in and by judgments, sentences, or 
decrees of liimscif or his predecessor, or to levy any sum of money which shall be 
so recovered, or any costs which shall be so awarded, as the case may require, by 
seizing and selling so much of the houses, lands, debts, or other effects, real and 
personal, of the party or parties against whom such tvrit or writs shall be awarded, 
as will bo sufficient to iinswcr and satisfy the said judgments, or to take and impri- 
son the body or bodies of such party or parties until he, she, or they shall make 
such satisfaction, or to do both, as the case may require ; And it is hereby enacted 
and appointed, that the several debts to be seized as aforesaid shall from the time 
the same shall be extended and returned into the said court be paid and payable 
in such manner and form as the judge in each case shall appoint, and no other, 
and such payment and no other shall from thenceforth be an absolute and effective 
discharge for the said debts and every of them respectively. 

XXIX. And it is hereby enacted, that all money, jewels, precious stones, and 
securities of the .suitors of each of the said courts which shall be ordered into court, 
or to be paid, delivered, or deposited for safe custody, shall be paid, delivered into, 
ordcfiosited in, the public treasury of the East India Company at thc! settlement 
at which the court .shall be held, to be kept and deposited with the cash, precious 
.stones, jewels, and effects of the said Company, subject to .such orders and direc- 
tions in every case a.s the judge to whose province it belongs shall from time to 
time think fit to make concerning the same, for the benefit of the suitors ; and each 
Judge shall from lime to time order and direct any money belonging to suitors of 
the court in ease.s within hi.s province to be invested, at interest or without intere.st, 
for the purpose of remittance to any place witlioul the said settlement as there 
may be occasion, for the use and Innudit of the parlies respectively entitled thereto, 
on any bills, bonds, or .socuriiies of the .said Ch>ni[)any, or any other bills, bontls, 
or securities us such court shall see fit to order and direct ; and all executors, 
adiiiinistrutors, guardians, and trustees whatsoever, acting with respect to such 
investments at interest or I'or remittance, under tlie directions of judges of the 
courts, sliall be iiulemnified against all risk or loss to be occasioned thereby. 

XXX. And it i.s hereby enacted, that the treasurer of the said Company at each 
of the said scitleintiUs shall bo, and be called, the accountant of the General (>ourt 
of .such settlement, and shall act, perform, and do all matters and things necessary 
to curry into execution the. orders of the several judges of the said court, relating 
to tlie payment or delivi'ry, or depositing of the suitors’ money, jewels, precious 
stones, and se’curities, into or in the said treasury, and taking the same out again, 
and investing the money of the suitors at interest or lor remittance, and keeping the 
aeeonnts thereof, and for doing such other matters relating thereto, under sudi 
rules, methods, and directions as sliall from time to time be made and passed by 
the .sev(!ral judges of the said cuiiit. 

XXXI. And it ivS liereby enacted, that in case any person shall have any action 
or suit again.st the said East India Company, such person shall be at liberty to 
proceed (herein in like manner as hereinbefore mentioiieii ; and it shall and may 
be lawful lor the chief judge iu any such suit or action duly brought in any of tho 
said courts to issue a summons for the appearance of the said Company, to be 
served upon the governor or president and the resident councillor of the settle- 
ment in which the cau.se of action or suit shall have arisen, and thereupon the said 
governor or president and such resident councillor as aforesaid shall appoint such 
person or persans to ajtpear and act for the said Company as they shall see fit ; 
anil such person or persons shall be admitted to an answer and defend such suit in 
the name and tor and on the behalf of the said Company; and the said chief judge 
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sbsH be empowered to tiy, hear, end determute all such actions and suits in 
said courts against the said Company, and to give judgment and costs, and award Hegiumianaf 
execution, and do and order all such other matters and thiogs therein, us 'far us ^ °"*^*‘**‘- 
the case will admit, in such manner as herein is menttoniHl, as to any person 
or persons whomsoever, subject, nevertheless, to such right of appeal by either 
party as herein is mentioned f and in like manner, if the said Company diiall 
have any action or suit against any person or persons, it shall and may be lawful 
to and for tlie said governor or president and councillor, or any two of them, the 
governor or president being always one, to authorise any person or persons, for 
and on behalf of the said Company, and in their name, to make complaint 
thereof in writing to the court to whose jurisdiction the nmtter belongs und the 
chief judge sitting in such court shall proceed therein, and shall hear ami determine 
tlic same as in other cases ; and in case judgment or sentence shall be givcni 
against the said Company, shall award costs, to be levied upon tlie goods and 
effects of the said Company as they shall see occasion, subject, nevertheless to 
such appeal by either party as herein is mentioned. 

XXXll. And it is. hereby enacted, tl»ot all causes, suits, and business of ecclesi- 
astical cognizance which shall be brought before the said courts slmll bo distributed 
among the judges in the manner directed in Ibis Act; and that the manner of 
proceeding therein shall be as ueur us may he in conformity with the rules herein- 
before prescribed for all other suits. 

XXX III. And it hereby enacted, that the circuit judge sitting on the general 
court of any of the said settlements, and in liU ab.scnce the first residenl judge, 
shall have full power to grant probates under his official seal of the lust wills, an 
testaments of all or any of the inhabitants of the .said settlements, und of all other 
persons whS shall die and leave personal effects within the jurLsdietion of such 
court, and to commit letters of administration, under his official seal, of the gtHids, 
chattels, ciedits, und all other effects whatsoever, within the said jurisdiction, of the 
persons aforesaid, who shall die iutestule, or who shall nut have named an cxcciilur 
resident v\ithin the saiti settleineni, or where the executor, being duly cited, shall 
not !i|)|>eur and sue fortli such probate ; anne.xing the will to the said letters of 
adiuinistiation, when such person shall have left a will without naming any 
executor, or any person for executor, who shall then be alive and rcsidetU witbin 
the said .s(‘tiU-incnt.s, and who being duly cited thereunto, will not appear und sue 
Jbith a lyobale thereof; and to secpicster the go»)ds and chattels, credits, und 
Ollier effects whatsoever, ol .such persons so dying, in cases allowed by huv, as the 
.saiiK^ is, and may now be, used in the diocese of London ; and to doniaiid, 
require, take, hear, oxaminc, and allow, and if occa.sion rerjuirc, to di.s<d|uw and 
reject, the uecount ol them, in .such manner and form as is now used or may be 
used ill the said diocese of London, and to do all oUier things whatsoever needful 
ami necessary in that bcluiif. 

XXXIV. I’rovidcd always, that the said chief or other judge in such cases as 
aforesaid, where letters of administration shall becomruilted with the will umiexed 
for want of an executor appealing in due time to sue forth the prohalo, shall 
reserve in such letters of administration full power and authority to revoke the 
same, and to grant probiUe of the .said will to .such executor or executors whenever 
he or they shall duly appear and sue forth the same ; und tlie chief or other judge 
ahull grant and commit such letters of udiuinistraiinn to any one or more of the 
lawtul next of kin of such person so dying as aforesaid, and being then resident 
within any of the said settlements, and being of the age of 2 1 years ; aiul in case no 
such person shall then be residing within any of the saitl settluniciits, or being duly 
cited, shall not appear and pray the same to any competent officer ol‘ the said 
court, or to such person or persons, wlicther creditor or creditors or not of the 
deceased person, as tlie chic! or other judge shall see fit. 

XXXV. Provided, that probates of wills and letters of udininistration to be 
granted by the said chief or other judge shall be liiniled to such money, goods, 
chattels, and efiects as the deceased person shall lie eutiilcd to within ttic juris- 
diction of the said court, except in the cases specified in Section XIX. 

XXX VI. And it is hereby further enacted, that every person to w'hom such 
letters of administration shall be committed, shall, before the granting thereof, give 
sufficient security by bond, to be entered into to the said Company, for Itie payment 
of a competent sum of money, with one, two, or more able securities, respect being 
had in the sum therein to be contained, and in the ability of the sun lies, to the 
value of the estate, credits, and effects of the deceased, wliicii bond, if ailmiuis- 
tration shall be granted to an officer of the said court, shall be deposited in the 
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Recorder** Court; public treasury of the said settlement ; and if granted tu any ether person or per- 

^gwirution of sons, shall be deposited in the said court among the records thereof, and- there 

nveyaiite#. safdy kept, and a copy thereof shall be also recorded among the proceedinss of 

the said court. * 

XXXVII. And the condition of the said bond shall be to the following effect : 
tliat if the above bounden administrator of the “ goods, chattels, and effects of the 
deceased, do make or cause to i)e made a true and perfect inventory of all and sin- 
gular the goods, credits, and effects of the said deceased, which have or shall' come 
to the hands, ftossession, or knowledge of him, the said administrator, or the hands 
or possession of any other person or persons for him, and the same so made do 
exhibit or cause to be exhibited into the General Court (of Singapore, Prince of 
Wales’ Island, or Malacca, as the case may be) at or before a day therein to be 
s{)ccified ; and the same goods, chattels, credits, and effects, and all other the 
goods, chattels, credits, and effects of the deceased at the time of his death, or 
which at any time afterwards shall come to the hands or possession of such 
administrator, or to the hands or possession of any other person or persons for 
him, shall well and truly administer according to law, and further shall make, or 
cause to be made, a true and just account of his said administration at or before a 
time therein to he specified, and afterwards from time tu time as he, she, or they 
shall be lawfully required ; and all the rest and residue of the said goods, chattels, 
credits, and effects, which shall t>c found from time to time remaining upon the 
said administration accounts, the same being first examined and alloived of by the 
said chief or other judge sitting in the said court, shall and do pay and dispose of 
in a due course of administration, or in such manner as the said court shall direct; 
— then this obligation to be void and of non-effect, or else to remain in full force 
and virtue.” And in case it shall be necessary to put such bond iff suit for the 
sake of obtaining the effect thereof for the benefit of such person or persons as 
shall appear tu tfic said chief or other judge to be interested therein, such person 
or persons from time to time giving satisfactory security for paying ail such costs as 
shall arise from the said suit, or any part thereof, such person or persons shall, by 
or<ltT of the said chief or other judge, be allowed to sue the same in the name of 
the said Company ; and the said bond shall not be sued in any other manner ; 
and the said chief or other judge shall be empowered to order that such bond, as 
aforesaid, shall be put in suit in the name of the said Company. 

XXXVIII. And it is hereby enacted, that when probates of wills and letters 
of administration shall be granted as aforesaid, certain periods shall be fixed within 
which the persons to whom they shall be granted shall from time to time, until 
tire effects of the deceased persons shall be fnlly administered, pass their accounts 
relating thereto before the circuit or other judge in the said court ; and in case 
the effects of the deceased shall not be fully administered within the time for that 
purpose to he fixed, then or at any earlier time, if the said chief or other judge 
shall see fit so to direct, the person or persons to whom such probate or adminis- 
tration shall he granted shall pay and deposit the balance of money belonging to 
the estate of the deceased then in his, her, or their hands, and all money which 
shall aftcrwardii come into his, her, or their hands, and also all precious stones, 
jewels, bonds, bills, and securities belonging to the estate of the deceased, into and 
in the treasury of the said Company, in the name of the treasurer, as accountant of 
the court, to abide the orders of the said circuit or other judge, or shall otherwise 
tiispose of such money, goods, chattels, and securities as the said chief or other 
judge siutll direct ; and the said circuit or other judge shall from time to time 
make such order as shall be just for the due administration of such assets, and fot 
the payment or remittance thereof, or any part thereof, as occasion shall rcqoire, 
to or for the use of any person or persons, whether resident or not resident in the 
said settlement, who may l)e entitled thereto, or any part thereof, as creditors, 
legatees, or next of kin, or by any other right or title whatsoever; and it shall 
be lawful for the said chief or other judge to allow to any executor or adminis- 
trator of the effects of any deceased person or persons (except as herein men- 
tioned) such commission or per-centage out of his, her, or their assets as shall 
be ju-t and reasonable, for their pains and trouble tljerein. 

XXXIX. Provided always, that no allowance whatever shall be made for the 
pains and trouble of any executor or administrator who shall neglect to |>ass his 
accounts at such time, or to dispose of any money, goods, chattels, or securities 
with w’hich he shall be chargeable, in such manner as in pursuance of any general 
or special rule or order of the said court shall be requisite ; and moreover, every exe- 
cutor or administrator so neglecting to pass his accounts, or to dispose of any such 
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inooey, goods, cbatteis, or seourities with which he shall be charged, shall he Kto^er'a 
ehar^ with ioterest, at the rate to be then carreot within the said settlement, for Regiwretion fit 
such sum and sums of money as hrom time to time shall have been in his hands, 
w'hetlier he shall or shall not make interest thereof. 

XL. And it is hereby enacted, that in the cases of persons dying in any of the 
said settlements, and leaving personal effects in more than one of the settlemeots, 
apfdications for probate or letters of adminiatiation shall be made to the chief 
judge only, whenever he shall be holding a couit at any of the settlements in which 
such prot^erty may be, and probates and letters of administration granted by the 
chief judge in such cases shall hare force in respect of all money, goods, chatteds, 
and eftects which the deceased was entitled to in ail or any of such settlements. 

XLI. Provided, that in the absence of the circuit judge, the first resident judge 
of each of such settlements may take order for securing the property left theiein 
by the deceased, until probate or letters of administration shall be issued by the 
circuit judge. 

XLIl. And it is hereby enacted, that the chief judge, and in ids absence the 
first resident judge of each of the said courts, shall have authority to appoint 
guardians and kee|:)ers for infants and their estates, within the, jurisdiction of such 
court, according to the order and course observed in England ; and also guardians 
and keepers of the persons and estates of natural fools, and of such as arc or shall 
be deprived of their understanding or reason, so as to be unable to govern them* 
selves and tbeir estates, and in such cases to inquire, hear, and determine, by 
inspection of the person, or such other ways and means by whicii the trutli i.iay 
be l>est discovered and known. 

XLIU. Provided, that when the estates of such incapacitated persons are 
situated in fnore than one of the said settlements, the appointment of keepers of 
such estates shall be made by the chief judge only ; but the first resident judge 
in every sucli settlement shall take order intermediately fur the security thereof. 

XLIV. Clause i. And it is hereby enacted, that appeals from tiie decrees made 
by the said courts in original suits shall be allowed under the following rules and 
provisions : 

Clause 2 . In every suit determined by any resident judge, an application may 
be made for a new trial to the circuit judge upon points of law. If a new trial be 
granted, it shall take place before the circuit judge and the judge who utiginally 
tried the case, and if any didercncc of opinion shall arise between the judges upon 
such new trial, the case shall be decided according to the opinion of the circuit 
judge ; provided, that the judge who originally tried the case shall be at liberty to 
record his opinion and reasons among the proceedings. 

Clause 3. Any party desiring to apply for a new trial under this section, shall 
present h petition to the judge to whom the appeal lies, in person or by an agent, 
within one month from the date when the decision to which it relates uas passed. 

Clause 4. Provided, that such appeal shall be admissible, at the discretion of the 
appeal judge, at any time between one month and three mouths from such date, 
upon good and substantial cause being shown for such delay. 

XLV. Clause 1. And it is hereby enacted, that a special appeal shall lie to 
Her Majesty's Supreme l/Ourt at Calcutta from decisions for the recovery of pro- 
perly or money exceeding in value or amount 5,000 rupees, passed by the circuit 
judge, and by the first resident judges of the said courts respectively, upon ufipeals 
heard by them under titis Act, which shall appear to be inconsisUnit with the law 
applicable to the case, or with some usage having the force of law, or some prac- 
tice of the courts, or shall involve some question of law, usage, or practice upon 
which there may be reasonable doubts, under the following rules : 

Clause 2 . An application for a s|>ecial appeal shall be presented to the court 
wbieh passed the decree complained of^ within the time limited for tlie presenta- 
tion of regular appeals. 

Clause 3. Every petition for a special appeal shall be accompanied with copies 
of tlie several decrees passed in the cose, and the petition sliall state precisely the 
point or points of law, usage, or practice in regard to which the decree of the first 
appellate court is impugned. 

Clause 4. In every case of special ap{ical admitted as aforesaid. Her Majesty’s 
Supreme Court at Calcutta shall dettermine the point or points certified as above 
directed, and no other point or part of the case whatever. • 

Clause 5. And it is hereby provided, with respect to both regular and special 
appeals to Her Majesty’s Supreme Court at Calcutta, that when the petition of 
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lit corrter# Court; appeal shall he prc.sented after the terra of one raonth from the dale of the decree, 
Uegintraiion of but within tlic term of three months, the lower court shall receive the petition, 
t onvcyaticeii . [Vji vvarflinfr it, shall express an opinion u[>on the causes assi^ed for the 

delay. 

XLVI. Clause 1. And it is hereby enacted, that criminal justice shall be 
administered by the courts hereby established after the following manner: 

Clause 2. The said circuit judge shall from time to time bold a court of oyer 
and terminer and gaol delivery, in and for each of the said settlements, and shall 
hear and determine, by the oaths or affirmations of a jury of good and sufficient 
men, or of the major part thereof, ail treasons, murders, and other crimes done or 
committed within such settlement, subject by law to the punishment of death, 
transportation, or im|)risonment for life, or 14 years, or any longer term, w'ithout 
presentment or indictment by a grand jury; provided, that a grand jury shall 
be sunmioncd to attend every such court of oyer and terminer, and shall have 
power to make such prcf>entmcnt8 as have hitherto been made in the court of 
judicature cstabli.shed by charter in the said settlements, and as they may deem it 
expedient to make ; provided also, that the persons who may be summoned on 
grand juries shall be eligible to serve also upon the petit juries to be held befoj'e 
such court of oyer and terminer. 

Clause 3. And the lirst resideht ju<lge of each settlement shall hold a court so 
often as there may he occasion fur the trial of oHences subject to a punishment 
les.s than any of the pimishmcnls aforesaid, and shall proceed without any pre- 
sentment or indictment by a grand jury, but with a petit jury consisting of six 
persons. 

Clause 4. And when in any case under trial by the first resident judge of any 
settlement it sliall appear by tiic evidence that the crime committed is liable to a 
sentence which can («.• piis.sed by the circuit judge only, the .said judge shall quash 
the proceedings and shall order the case to be reserved for trial by the circuit 
judge. 

Clause fi. IJkowiae in any ca.se committed for trial before the first resident 
judge, it it shall ap[)ear on a pcru.sal of the proceeding-s f»cfore the magistrate that 
the case i.s one whicli ought to be tried by the circuit judge, he shall order the case 
to he reserved for trial by him. 

Clause (i. And in any case tried by the first resident judge of any settlement in 
which he has found the accused guilty, if a doiiblful point of law is involved in the 
case, it shall he competent to sueh judge to refer the point for the opinion ol 
the circuit judge, and he .shall pass sentence according to the opinion delivered 
by the chiel jnilgc on such reference. 

Clunse 7, And tite eirenit judge and other judges aforesaid respectively shall 
from time to time, as there may bo occasion, i.ssHe their warrant or precept to 
the .sherift of the .settlement, commanding iiim to summon a convenient number, to 
be therein spccilied, of the inhabitants or persons cominorant at the settlement, 
to .serve as jorors on tlx; trial of all persons charged w ith crimes to be tried by a 
jury ; and if any person or persons summoned to serve as jurors aforesaid shall 
refuse or neglect toutleud according to suclt summons, or to be sworn, or to make 
the uffiimution re(|iiired of them, or shall make other default, the said circuit 
judge, and other judges respectively, shall he empowered to punish such contempt 
by fine and imprisonment for a reasonable time to be limited, or by both ; 
the said circuit judge and other judges shall be empowered, in like manner and 
under the like jrenallies, to cause all sueh witnes.ses as justice shall require to be 
.summoned, and to administer to them and each of them the like oaths and 
affirmations as may be admini.stered to witnesses in civil suits under this Act, 
and to proceed to hear, try, and determine tlie crimes and offences upon which 
j)er.sons are charged before them and to give judgment thereupon, and to award 
execution thereof; and in ail respects, except in so far as it is otherwise provided 
by this Act, to administer criininal justice in such or the like manner and form, 
or as iKsuly as the condition and circumstances of the place and the persons will 
utlmil of, as the courts of oyer and terminer do or may in England, due attention 
iH'ing hud to the several religions, manners, and usages of the native inhabitants. 

Clause And the second resident judge of each of the said settlements shall 
be magistrate and su|)erintcndcnt of police and coroner in and for the said 
settlement ; xnd the resident judge in Province Wellesley shall be magistrate and 
.‘'Uperintendent of police and coroner in and for the said province. 

Clause 9. And such magistrate shall be vested with all the powers of Justices 
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of the peace in England, for the purpose of keeping the ^etoe and for pursnin^ 
and arresting and bringing offenders to justice, and for doing all other acts which 
by virtue of any law or statute now in force in the said settlements may lawfully 
be done by a justice of a peace therein. 

Clause 10. And such magistrate, as coroner, shall exercise the like powew, 
authorities, and jurisdictions as by law may be exercised by coroners elected for 
any county or place in England ; provided, tiiat he may hold an inquest with a 
jury consisting of any number of persons not less than three. 

Clause 1 1 . And such magistrate shall hold a preliminary investigation in cases 
of a nature to be tried by the circuit judge, or by the first resident judge, and shall 
commit the persons accused, or bold them to bail to take tlicir trial in due course, 
or shall discltargc them ; and shall hold a court from time to time as may be 
necessary for the trial and punishment by himself, in socli summary way as may be 
most consi.stent with the attainment of substantial Justice, of crimes, offences, and 
misdemeanors subject to a punishment not exceeding ordinaiy imprisonment for 
six months or a fine of 200 rupees ; and shall have power, in like manner and under 
the like penalties as aforesaid, to summon witnesses and to administer oaths and 
afiirmations to them, and to punish contempts. 

Clause 12. And the Governor of Bengal is hereby empowered to grant com- 
missions, or to authorise the governor or the resident cuiinrilior iit any of the said 
settlements to grant commissions, to any servants of the East India Company, or 
other inhabitants of the settlement, to assist the said magistrate in his executive 
functions, and to be his deputies in the oflice of coroner, and therein to exercise 
tlje same powers as he is hereby authorised to exercise, in concurrence with him 
and inulcr his direction. 
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Clause 13. And the Governor of Bengal .shall give such orders as he shall deem 
meet for the appointment of constable.s and snburdiimtc |>eace officers to perform 
the duties usually performed by such officers in England, under the direction and 
control of the said niiigistrafc. 

('fausc 14. And tiie said magistn)te.s and niisistants to magisti'ntc.s, and all 
constables and pence nffieers, sludi be siilmidiunte to, nnd all their acts and pro> 
eeedings .shall be liable to be inquired into, aimulicd, lAoneelcd, and dealt with by 
the eirenit judge of the said settlement, tiiul by the like method and process, as 
jicar as may be, as justices, magistrates, and peace officers are subuidinute lu the 
Court of Queen’s Bench in England. 

Clause 15. And it is hereby provided and declared, that the courts hereby 
establislieil slmll not be competent to bear, try, and determine any charge against 
any of llie judges thereof, nor any charge not being for ireusun or felony against 
the governor or any of llie councillors. 

Clause It). And it is hereby enacted, that a copy of the proceedings in all cases 
determined liy a resident judge, either oilli a jury or summarily, shall he furnished 
to the circuit judge at the earliest opf)ortunity after his arrival at the settlements 
where the proce<’dings Imve taken place; and it sliull be luwlul for him to direct 
a new trial upon ptunts of law, in like manner as in civd eases, wdilioot anv special 
application being made to him fur that purpose; and it shall be lawful for the 
circuit judge, at his discretion, to reserve any points of law oceurring in criminal 
trials before himself, or before any resident judge, for tiic opinion of Her Majesty’s 
Supreme Court at Calcutta. 

Xl.VII. And it is hereby enacted, that any writ, warrant, or other process, 
issued by any judge or magistrate of any of the courts liereliy estaliliMlied, may be 
executed witfiin the jurisdiction of any other of the said courts in manner fol- 
lowing: .A copy of such writ, warrant, or other process, autlifiiticaicd by the attes- 
tation of the judge or magistrate issuing the same, shall be iransmilted by sticli 
judge or magistrate to any judge of the General Court for tlic selllemcnt in wliich 
the process is to be executed, wfio upon the receipt thereof sh.ill endorse the process* 
and direct it to be executed by the sheriff of the .seiileinent, in the sume manner 
and subject to the same rules h.s if it were a proce.vs issucil by the said court ; and 
all persons disobeying or obstructing the execution tfiereof, shall be punishable by 
the said judge as for ciisobtrdience or obstruction of process .so issued. 

XLVlU. Provided, that the judge to whom any such process shall be trans- 
mitted for execution as aforesaid may return the same for amendment if it .shall 
appear to be defective in form. • 

XLIX. And provided, that the judge to whom any writ, warrant, or other 
process for the seizure or detention of any person shall be trausaiitled fur execution 
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Recorder'* Court; as aforesaid, shall have authority, by his endorseraent theroon, to direct Uiat bail 
Kegiitratioii of may be taken, specifying in such endorsement the amount and number of sureties, 
ConveyonccB. j jfjjg purpose to call for such documents and to make such Inquiry as he 

shall think pro{>er. 


L. And it is hereby enacted, that the Governor of Bengal shall determine and 
order whether any and what oaths or affirmations shall be taken or made, and in 
tvhai manner, by the sheriffs, coroners, and other officers who shall be appointed 
under this Act. 

LI. And it is hereby enacted, that a table of the fees to be taken in the said 
courts for any business to be done therein shall be settled by the Governor of 
Bengal, and shuli be varied from time to time at the discretion of the said 
governor, subject always to the approbation and correction of the Governor- 
general of India in Council ; and provided, that the table of fees which shall be iti 
force in the court of judicature of Prince of Wales* Island, Singapore, and Malacca 
at the time when thi.s Act shall come into operation shall he observed in the 
courts established by this Act, until a new table of fees shall be settled as aforesaid. 


Lll, And it is hereby enacted, that indictments, informations, actions, suits, 
causf.‘s, and proceedings, dc()ending in the said court of judicature and courts of 
request which by this Act are abolished, whether originally instituted in such 
court in any branch of its jurisdiction, or transferred from any other court or 
courts, shall not by such abolitibn be abated, discontinued, or annulled, but the 
same shall be transferred in their then subsisting condition res|>ectivcly, to, and 
shall subsist and depend in the said courts hereby established, according to the 
several jurisdiction.s hereby given to such courts, severally and respectively, to all 
intents and purposes as if they had been respectively commenced, brought, found, 
presented, or recorded in the said courts hereby established ; and the said 
courts hereby established arc authorised and empowered to proceed accordingly 
in all such indictments, inlbrinution.H, actions, suits, causes, and proceedings to 
judgment and execution, and to make such rules and orders respecting the same, 
and also raspccting any .sum or sums of money belonging to the suitors of the 
.said court of judicature and courts of rc(|ut‘.sts as the said courts might liave 
made, or as the said courts hereby established arc empowered to make in causes, 
suits, or proceedings commenced or depending bciorc the said courts liereby 
established ; for which purpose it is enacted, that all the record.s, inunimenis, 
and proceedings whatsoever, of or belonging to the said court of judicature or 
courts of requests, or whicli ought to be deposited with such courts respectively, 
shall be delivered and deposited and preserved amongst the recovds of the General 
Courts of Singapore, Prince of Wales’ Island, and Malacca. 


LIII. And it is Hereby enacted, that the se.ssion judge, uith the resident judges 
of the General Courts of Singapore, Prince of Wales’ Island, and Malacca, hereby 
established, shall frame such process and make sucli rules and orders for the 
execution of the same in all suits to be conirocnced, sued, or prosecuted, and in 
all criminal proceedings witliin their jurisdiction, as shall be necessary for the due 
execution of all or any of the powers hereby cummitted tliercto, and shall make 
such rules with respect to the qualification, appointment, torm of summoning, 
challenging, and service of jurors and assessors as they may deem expedient and 
proper, with an cs{)ecial attention to the different religions, manners, and usages 
of the persons who shall be resident or coramorant within their jurisdiction, and 
accommodating the same to their several religions, manners, and usages, and to 
the circumstances of the country, so far a.s the same can consist with the due exe- 
cution of law and the attainment of substantial justice. 


LIV. Provided always, and it is further enacted, that all forms of processes, 
aud rules and order.s for the execution thereof, w'hich shall be framed by the 
said courts, shall be transmitted to Her Majesty’s Supreme Court at Calcutta, to be 
bv the said court communicated, with tlieir observations, to the Governor-general 
of India in Council, for correction, approbation, or refusal ; and such process shall 
be used, and such rules shall be observ'cd, until the same shall be repealed or 
varied bv the Govcmor-treneral of India in Council. 
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MnfrtE by the Honoarahle H. T, Primep. 

I AM Drepured to concur in the draft now submitted by Mr. Amoiji, as amended 
from tii^ of tiie Law' CummissiaRt with one or two very imwatenal aiterations 
that do not adect the priocipie of die reforms contemplated. 

The alterations 1 have to suggest are in sections 20 and 33. Mr. Amos, under 
the diderenccs of opinion which exist, is for striking out of the draft of the Law 
Commissioners the rules prescribing forms of proceeding and of pleading, and I 
entirely concur in the propriety of this. But instead of providing that these forms 
shall continue as now prescribed in the charter, and practised or cstablishcHl under 
rules of court which would compel reference for argument to an abrogated instru- 
ment, and the practice of a court no longer existing, 1 should much prefer dmt 
the rules of practice shall be left to be established for the new courts by the iudges, 
subject to approval and confinnation by the Governor-general in Council. vV't*. 
may then executively prescribe that it is not intendetl to make alterations, and 
require the existing rules to be made out and embodied into a code of rules, to bo 
submitted for formal approval. This plan will have the same efiwt as the draft, 
as it stands amended bv Mr. Amos, with the advantage of allowing, mutatis 
mutandis, a set of rules to be prepared and amended from time to time, s[>ecitically 
to suit the circumstances of the new courts. 

Anotiicr amendment I would propose is to omit from section .31 the provision 
allowing the court to sequester government property to compel np{>earatihe to 
defend a suit. This is part of the old leaven of the East India Company’s com* 
inercial character, and is introduced into the Hoyal charters which established 
courts hostile to the Company’s governments ; but there can be no necessity for 
our adopting file same course with courts to be established under our legislative 
Acts. The provision does not seem to be necessary for any |>urposc contemplated, 
as the Act prescribes that the executive shall iiuininato a person to defend a suit ; 
there w ill therefore be culpability if the duty be omitted, and the responsibility for 
this ought to suflice. 
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Financial Dep, 


(No. 977.) 

Extract from the Proceedings of the Honourable the President of the Council 
of India in Council, in the Financial Department, under date the 30th No- 
vember 1842. 

(No. 130 of 1842.) 

From the Governor of Prince of Wales’ Island, Singapore, and Malacca, to G. A. 

Bushby, Esq. ISccrelary to Governmeot, Fori William. 

Sir, 

I DO myself the honour to forward, for the information of the Ilonouralile (he 
President in Council, a statement of the receipts and di,sburscments of Prince of 
Wales’ Island, Singapore, and Malacca, during the past ofhcial year. The total 
expenditure of 1841-42 exceeds that of 1840-41 by 20,307 ‘rupees ; still the 
increasing revenue derivable from Singapore has diminished the general expenses 
of the three places to the state by 1,29,147 rupee«, during the same period. The 
total expenditure of every description, including military and convicts, biiing during 
the past official year 13,90,692, the receipts 7,25,681 rui)ees, shows the exiKsndi- 
lure to exceed the receipts by 6,64,831 rupees. 

2. Taking the eiqieDses of these settlements together, exclusive of mtlitaiy' and 
. convicts, the recei|)t8 exceed the disbursements by 56,691 rupees. This, 1 am of 

opinion, may be fairly placed against the expenses of the convicts, which amoumed 

during the same period to 88,684 rupees; for t’ne difference of 31,993 rujiees cnti 

scarcely be considered too large a sum for the benefit that the several presidencies singapoi^ 
derive from being able to ^t rid of their most atrocious criminalif, amounting at Peiia»« 
present to the number of 2,250 at the three places. Maluccd 

3. From the above remarks, it will be seen that the expenses of the Straits 
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.settlements beyond their receipts principally arise from the military force employed 
i'or their j)rotection. I'his force has heretofore consisted of two regiments of 
Madras iiiitivc infantry, a company of Golundauze, atui half a company of Euro- 
peans; an<l during the past official year, as nearly as can be ascertained, the 
e.xpenses theieof amounted to 6 , 32,838 rupees. In my letter of the 9 th August 
hi.st, 1 ventured to suggest that a strong regiment of 1,000 privates and 200 Golun- 
dauze would airswer all useful purposes; and sbunld this be approved of, these 
.settlements will then cost the state about 3 I lacs of rupees. 

On various occa.sions I have pointml out how the revenues of these stations 
might he made to meet their expenditure hy the imposition of custom-house duties ; 
the home uuthorilies, however, appear to be tietermined they shall remain “ free 
ports.” It is not (|uitc just, therefore, to say our receipts do not pay the expenses, 
seeing if they were managed as arc Calcutta, Madras, and Bombay, and all other 
places maintained entirely for the couvcnicuce and extension of commerce, a 
different result would immediately appear. 

5 . To enable the I lonourable the President in Council to judge of the truth or 
Otherwise of thi.s po.sition, I ,snl)join a statetnent of the value of the imports and 
exports into and from Singajtore alone, during the pa.st 10 years. This will 
show the extent and nature of the trade, which, from Mr. Phipp’s “ Practical 
Treatise on the China and Eastern Trade,” puhlishcd in Calcutta in 1835 , page 
270 , I find amounted at that time to something inor<i than onc-half of the trade of 
that city. 


— 




iMpnins. 1 

i 

Evpoin S, 





1 ,fl2, 

1,51M!2,7 40 


- 

- 

- 


l,!ll,7l/2U7 

iHiU-ar* - 

- 

• 

- 

l,i(>,oa,;>02 

l.:> 1,24,230 

- 

- 

- 

- 

1,4 a, ( 1 1,1 22 

1,40, 23, 040 


- 

- 

- 

1 0 !>a 

1,50,30,000 


- 

- 

• 

H,U4t) 

1,50,01,000 

- 

- 

- 

- 


1 ,52,42,008 

- 

- 

- 

- 

j 2 , 1 7,00,1 ft 4 

1,80,35,189 

in40-il - 




j 2,»7,44,i;>.i 

i 

1 

2,43,10,088 


ft. 'Flic mnubor of s(|uare-riggcd vessels entering the port during the past 10 
years is as follows ; 




— 


j Num))cr. 

Total Tonnage, 

iU:$2-»3 - 



• 

420 

120,443 

1833-34 - 


- 

- 

175 

137,290 

i»34-n.’» - 

- 

• 

- 

517 

156,513 

1035-36 - 

- 


- 

530 

1(U;,053 

1830-37 - 

- 

• 

- 

541 

170,633 

1837-38 - 

- 

- 


520 

130,532 

1838-30 . 

- 

- 

- 

574 

178,796 

1839-40 - 

- 

- 

- 

552 

148,803 

1840-41 - 

104l‘-42. 



«• 

762 

220,217 


7. The 
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7. Tiic population of the tliree places during the same period has ranged thus : 


i 

1 

i 

Penuni^' and { 
ProviiicteW eilctilcy J 

Siiigninne, 

1 

Malacca. 

1R32 . - , - 

BO,U10 

10,715 


IBM .... 


20,078 

aS 1,013 

imi .... 

- - - 

36 . 3:)0 


iBao .... 

. - - 


31,000 




31 ,025 

ltt 41 .... 

101,573 

30,081 

40,000 


8. At this station the disbursements of every description, including the military 
and convicts, exceeded its receipts, during 1841-42, by 77,252 rupees; but I am 
in hopes that during the present year, in consequence of the reduction of the mili- 
tary force, this station will pay its own expenses; and this it nill certainly do if 
one-half of the expenses of the convicts are debited, as it appears to me they should 
be, to the general government of India, and not to Singapori', where they are sent 
solely for the convenience of the governments of India. Exclusively of military 
and convicts, the revenue exceeded the local charges by n little more than two 
lacs of rupees. 

(). At this station the total expenses exceeded the receipts by 3,49,0;)'; riUKCS ; 
they will, however, be materially reduced this year by the reduction of the military 
force ; still, however, it will be seen by the statement that, exchisivcly of the 
niilitarv and convicts, the local charges exceeded the rcvemie l)y 55,709 riqiees. 
Little or no improvement can, 1 fear, he expected in the revenues at Penang, 
though something may he obtained at l‘roviucc Wellesley by the sale of lands. 

10. l lic only means tluit I can pciceixe of ever making the receipts and dis- 
bursernenls of this station more nearly :i|tproxinuite, is tht’ impositien u{ custom 
duties. It may, perhaps, be considered ol>iectionable to subject one of the stations 
to tills tax, and not the others ; hut it must be rcmcmbcicd that the inliubitunts 
of Penang themselves have applied to lie pul on the same looting as IV'.ngnl with 
respect to tlie import and export of sugar, which if uci eded to by government, 
will neee.ssitate the furmation of ti preventive service, which will cost ti,ooo rujiees 
umumlly ; for double this muii, an etVieient custom-house, eslablishment might be 
maintained ; and as the port, if it he cleclareil a lum-importing sugar colony, can 
no longer be considered free, there appears less objection to the imposition of duties 
tlian there might be under other tirciimstances ; at all events, something should 
he done to prevent its continuing a d( ad weight on the finances of India ; and I 
am altogether unpjtqiared, though 1 have deeply considered tlic matter, to propo.se 
any other plan, 

11. 'Ihc local expenses of thi.s place c.xcccd its receipts by 91,17.8 rupees; 
inclu.sive of military and convicts, by 2,38,5^3 rupees. At this station there is no 
clumee whatever ol raising the rewenue; the people are all w retched ly |)oor and 
miserable, and the place has no trade whatever; the lands are all alienated, except 
in Nanning, the population of which doe.s not exceed (i,7oo* soiiLs. It will be 
entirely useless to expect from any present outlay any luture reninis ; I would 
theielore recommend tliat as the present incumbents are ahsorlied, their phiec.s 
sboiilcl not be tilled up. (bie principal a-ssistant, on 1,000 rupees per irionlli, with 
three or lour clerks, is all can be required. Tl)i.s otlicer should, as at present, 
continue to be a member of the court of judicature, and Inivc in civil cases juris- 
diction to any extent, his proceedings to he liable to revision by tlm governor, as 
the president of the court, or by the recorder. In criminal cases he sliould have 
the j)0wer, without a jury, of incarceration for .six months, and witli a jury, for u 
period not exceeding two years, and be allowed to entertain oli'cnces of Uu; same 
description as it is proposed that the judge of the contemplated subordinate 
criminal court in Calcutlu should be entrusted witli. Ca.sesof a deeper and nion* 
aggravated nature must be sent for trial to Singapore. During the year 1 841 , only 
29 suits were filed in the court, the amount in dispute being 15,500 dollars. 

12. I am induced to bring the.se matters thus minutely to the immediate con- 
sideration of the Honourable the President in Council, in consequence of a plan 

300. K K 2 that 


No. 3. 

Rf»corri(T*i» Court; 
Kfgisinitjon oi' 
Ct)nvovanc<>> 


Singapore. 


renaAg 


1840-4]. 

lu. 

ImpoiiK, 

Mx|K*ri8, 


iVlalatr.i. 

1 840-4 K 

linpoiLs, jHfyi;, 

K.xpdri:^, '^,4(2j'^4 

^ IMalfs - 3,0; 
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2riO 

JiKorder’B Court : that I aui aware has been |)ropo8ed of reducing the emoluments of the principal 
Kegwtration of officers of those establishments very considerably. Whatever reductions are 

( onveyarjccK. ordered can have but little effect on my position, for I am not likely to remain 

mucli longer. / may therefore be considered as having little personal interest in 
the mutter ; but the few remarks I have to make may also be considered in con- 
scrjueiicc to be entitled to more consideration than if otherwise situated. 

13. The foregoing data will at once exhibit the importance of the trade of $inga> 
j)ore, the number of ships that annually visit it, and that it carries on a trade with 
all countries in Europe, as well as with all the neighbouring native states, and that 
by far more foreign flags are seen in its harbour than in any other in India* and, 
I trust, convince the government that a gentleman at the head of an establish* 
inent of this description is on a perfectly diflerent footing, as' regards calls on his 
hospitality, to a judge and magistrate on the continent of India ; and consi^ring 
that he has to perform a great portion of the judicial duties of the place, as well 
as those of the executive, I am disposed to think that his time is nearly as fmlly 
employed. 

14. The government is aware, moreover, that in these stations every article of 
pHAisiun is exorbitantly dear: a Bengal sheep, for instance, costs 10 dollars; 
eomruon poultry, 3 dollars per dozen ; and all other necessaries are on the same 
.scale. Whether, therefore, it will be proper to reduce the salaries of the resident 
councillors at Singapore and Penang, and the recorder to a salary below what the 
former at present enjoy, I must leave to the liberal consideration of the govern- 
ment ; but 1 urn prepared to add, that if their salaries are reduced below these 
mtfs, the incumbents will be entirely unable to live in a manner their positions 
call on them to do, or even on a par with the principal merchants of the place. 

i.*;. The government will be aware that I have been at Singapore from its very 
infancy, and have seen it rise in 22 years from a desert to a place carrying on au 
import and export trade to the extent of . '5,40, ,54, 823 rupees, and affording during 
the past year a revettue of 4, 67, 62;) rupees. It is impos.sible, therefore, that I 
can he indiilcront to its welfare, even when I have ceased to have any official con- 
nexion with it; and I therefore venture respectfully, but urgently, to solicit the 
hill consideration of the govcnmieut to the facts set forth in this paper, in the full 
liofte that no reductions may he made in the .salaries of the governor, tlie resident 
councillors at .Singapore and Penang, or of the rcconlcr, on the occurrence of 
vaeancic's. 

iti. I would also liog to be allowed to rcn»ark, that if the salaries of the resident 
coimcillf)rs are reduced, the appuinlmonts will, on vacancies occurring, he any- 
tliing but desirable for gentlemen of the Bengal civil service, a> it can scarcely be 
fxiiected under such circumstances that they will be desirous to leave their own 
pre.sidencics to take office in strange and much more expensive places ; and the 
ic.snit will be, that the thriving setileinent of Singapore, which is now rapidly rising 
into importance, and to which the Honourable Court of Directors, and mercantile 
community of Great Britain and India, attach considerable importance, will fall 
nndi r the immediate control of the most indifferent of the government servants, 
or ol those who from various causes may be dc.sirous of being as far from the seat 
of government and the control of their superiors as possible. 

I have, &c. 

(signed) S. G. Bonham, 

Singapore, Governor of Prince of Wales’ Island, 

21 October 1842, Singapore and Malacca. 

(h ilered, that a copy of the foregoing letter, and of the statement therein men- 
tioned, be sent to the Legislative Department for information. 

(A true extract.) 

(signed) H. V. Bayley, 

Deputy Secretary to tlie Government of India. 
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(A.) 


Legis* C^iit«| 30ih Deceml>er 1843. — No. 38. Enclosure. 

.STAl'EMLNT of the Proper RBCEtrra and Disai/KaaMBiurB of Priwe of WtUet* Ir/aad, Stijgapon^ and Mnhccn for 

exclusive of Militarj^ and Convicu. 



No. K 

Pntiecof WsW 
Xskailk 

iuctudine Province 
WefiAct. 

No. 2. 

Singapore. 


No. 3. 

Maltccn. 


TOTAL. 


Koreipt* : 

Co*s Rs. a* 

P- 

Co.*s Rs^ 0. 

P- 

O^sRSm 

u. 

p' 

Co:sRs. 

0. 

p- 

Amount of excise farms received in 1841-43 

1,34,481 4 

mm 

3,19.879 3 

1 

\ 43,813 15 

3 

4,87.174 

G 

4 

Amount of quit and ground-rent • • • 

35.4<>D 4 

8 

ao,.^}^ 14 

9 

321 

4 

5 

5<5.342 

7 

10 

Amount of transfer few in Land-oHice 

574 « 

7 

.530 *0 

3 

3*4 

G 

5 


3 

3 

Amount of land told on building leases 



74,073 8 

8 




74,073 

8 

8 

w'\ mount of fees received from court of |udicaturo 

9.983 13 

2 

14,207 4 

3 

3,363 

8 

10 


9 

:i 

8 

Amount of fees received from court of requests « 

11,634 n 

4 

8.8.97 9 

7 


It 

9 

24.337 

- 

Amount of dnes and fees received from sheriff, 

833 10 

n 

583 13 

c 

12(> 

*5 

7 

1.543 

7 

- 

sitting magistrate, and quarter sessions. 

Amount reedved for postage • • - - 

Amount received for local passes, kc, granted to 
vessels. 









c. 


4.33G 7 

7 

10,285 12 

5 

*33 

2 

- 

14,75.) 

1 ^ 

U 

3 

849 11 

11 

20 

— 

— 

1,99* 

10 

2 

Amotint received for water supplied from govern- 

713 1 

A 

- 


. 


- 

71.3 

1 

2 

ment o(]ueducl. 











Amount of rent of government buildings • 

213 4 

11 

- 


• 



'2 1 3 

4 

1 1 

Amount of sale of presents, and old stores sold - 

3,93* 1* 

7 

948 5 

7 

51 

3 

9 

4,93' 

4 

11 

Amount of premium on bills of exchange - 

3.Ji« 7 

1 

16,821 7 

11 

5Jio 

12 

4 

20,<t0o 

1 1 

4 

Amount of lure of local convicts ... 

m • 

• 



>94 

3 

G 

194 

3 

ii 

Amount of agricultural rents . « . • 

- 

- 




10 

- 

3r6b’»l 

10 


Amount of one-tenth on lands and tin mines 

- 

. 



5i01 1 

*3 

4 

* 

*3 

4 

\mount collected 00 brick-kilns 


• 



*73 

7 

n 

*73 

7 

11 

\juount refunded by parties . . - - 

JOO - 




*3 

7 

G 

**3 

7 

fi 

Amount of duty on timber - - • . 

751 - 

5 





- 

75 * 


5 


I.y 7 .« 5 ;; 12 

8 

4 ,« 7''’39 4 

It 

<>0,576 

10 

7 

7 , 3 >„ 8 <il 

J2 

2 

of disbursements - - - . - 

55.709 1 

5 

- 


91,178 

*4 

B 

i,4(!,88H 

- 

1 

Co.*« Rli », 

2 . 53 , 3 fi 4 14 

1 

4 .<> 7 ,<' 2 ;i 4 

11 


9 

3 

|«. 72.749 

12 

3 




« 

1 

No. 1. 

PriiJCc of 

UUiul, 

includjng Proviiicc; 
WcllcUcy. 

No. .'1, 

Siiigapori*. 

No. ft. 

Mnbryii. 

3i>r\i„ 

Disbursements : 

Co.'* RS. dm p. 

a. p, 

( 'ih 9 Rs. a, pm 

CV* li i. ( 1 . p. 

Solary of resident councillor for 1841-42 • 

24,000 - - 

24,000 - - 

24.0^10 - - 

72,(100 - - 

Salary of assistant, inclusive of military pay 7 for 

19.4«9 - - 

7,66.3 8 - 

7,200 - - 

;>4,2;j9 3 - 

1841-42. 




Salary of Mr. G. T. Gotlieb for general duties, for 

719 - - 

* • - 

m m m 

7*9 - - 

three months. 




Salary of resident commissioners' establishment 

3,910 n - 

3.744 - - 

3,636 - - 

n,2<jo 12 - 

fur 1841-^2. 

Court of judicature cstabluhinent for 1841-42 * 

14.71 » - - 

12,958 - - 

8,550 - - 

35.520 - - 

Sheriff's establishment for 1841*42 - • • 

4,909 1 1 > 

5,010 - - 

3,033 6 - 

12,245 1 - 

Coroner s establishment for 1841-42 

1,379 <1 - 

1,379 - 

120 - - 

2.8;8 12 - 

Court of request estabiisbroent for 1841-42 

3,600 « - 

9,400 - - 

1 ,800 * - 

7,800 - - 

Police establUiiment at Province Wellesley for 

10,994 “ “ 

1 

• • « - 

10,224 - - 

1.^ 

oc 

I 

•d 





1 

300. 

K K 3 


1 

1 

{conUnofd) 
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No. 

4. 

1 

No. 

5. 


No- 

6. 

WMH 





rrilue of Wulea’ 
Ulmid, 

indudiiiR Province 
Wellctli'y. 

Smgaj»OTP. 


Malacca. 


'rOTAI-. 

— - 


])ihlMirscni(jfitfi — contitiitrd. 

Co.’s nt. 

a. 

P- 

Co.’s Rs. 


p- 

Co.'s Its. 

a. 


Co:sRs. 


p- 

C'ltajdtiioV and cblabliulmicnt for 1841*42 

to, 757 

- 

- 

y.340 

- 

- 

1,906 

7 

2 

3 ‘.903 

7 


7\.s>isUuii salary for 9 ^ month# - 

556 


3 

4.750 

- 

- 

- 


- 

5,306 

7 

3 

.Sur^^uoii’M sjilaiy and cgtablishnicrtt for ]84i-.42 - 

4.44 J 

4 

8 

12,090 


- 

- 


- 

16,531 

4 

8 

Ahsiy.tuTiL siiri'tonV salary and CbtabliHhiuent for 
tao niontli.w. 

i. 


- 

800 

- 

- 

5.554 

3 

- 

6,354 

3 

- 

ro«l-oll/cc establishment for 1841-42 

896. 

10 

8 

1,200 

- 

- 

456 

- 

- 

2,55® 

10 

8 

Import and export CKtabiishment for 1841-42 - 

2,074 

2 

8 

3.960 

- 

- 

1,278 

- 

- 

7,31® 

2 

8 

Land (leparlmeiit for 1841-418 - - - - 

10,446 

0 

(] 

4.857 

G 

- 

2,iG(> 

- 

- 

17,465.^1 

6 

IJarhoiir-maHter’s deparLifient and cstablisliincnt 
for 1841-42. 

y**!) 

5 

4 

6,097 

8 

— 

1,056 

— 

- 

10,773 

1:3 

4 

]k'nted hoiisos, and per*sons in charge of ditto, 
for 1841-42. 

1.837 

15 

2 

3,007 

14 


- 


- 

4,845 

L'J 

* 

(.’InneHe yioor-house and pauper hospital for 
1841 42. 

• 


- 

5.630 

1 

6 

- 


- 

5,6-20 

1 

G 

Ma^M/Iin* dojmrtment, <‘xelusive of conductors 
salary, for 1841-42. 

4.035 

8 

9 

1,854 

— 

— 

1,014 

- 

— 

6,903 

8 

9 

Lx( t utive uiila r’s department for 1841-42 

1,2(X) 

- 

- 

f)00 

- 

- 

1 ,200 

- 

- 

3, <100 

- 

- 

kSignal department for 1841-42 - . - . 

752 

7 

- 

rAo 

- 

- 

240 

- 

- 

1..532 

> 

- 

I'olilical peiKsions and stlpeiuls for 1841-42 

23.676 

K> 


18,860 

12 


m • 


- 1 

42*537 

11 

5 

Local pensions for 1 841 -42 - . - - 


9 

- 

2,229 15 

- 

3-738 

12 

- 

12,924 

4 


Schools for 1841-42 - - ~ - 

4.74^ > 

.0 

- 


G 

- 

3.8;)4 

- 

- 

13,848 

1 ! 

- 

Annuities to former landed proprietois for 1H41-42 

- 


- 

- 


- 

17.-3.54 

10 

8 

17.354 

10 

8 

'ride-ii‘tiU|'C establishment for 1841-42 

720 

- 

- 



- 

- 


- 

7*20 

- 

- 

Loss <ni di»l)urHing sttluries ut 220 per ^ lOo 

8,630 

11 

H 

6,333 


1 1 

2,803 

5 

8 

17.768 

- 

10 

Contingencies in the several depurUnents, includ- 
ing repairs and erection of huildings, ^te., from 
1st May to ;j(>di Apiil 1S42. 

;)6,o31 

9 

9 

7^^.V-4 

14 

2 

10,948 

1 

11 1 

1,17.504 

9 

10 


2 

10 


10 

i-r 

/ 

1,01,941 

14 

- 

.•..19.7 -’8 

1 1 

5 

.^dd, 













On^third of tlie net Ralary of tlie governor ertu- 
biishmeni for 12 months, includmg pa^?sage in 
the Helen, and lialta to clerk and peons. 

i:lB 24 

^3 

7 

13.824 

1:^ 

t 

13,824 

13 

7 

41, -174 

'0 

9 

Oiu'- third of the iK*t salary of the rce<M’der and 
eslalilishment for 12 months. 

xCiyoni 


4 

15.001 

13 

4 

15,001 

*3 

4 

1 

45,<*o.-, 

0 

0 


Onolhird of the net salaiy of the registrar of the 
court ol' judicature for 12 months. 

57l}7d 

v> 

4 

r>.9:3 

Cf 

4 

5.973 

5 

4 

17,9:0 


- 

One-third of the expenses incurred on account of 
the stunner Diana, three gun-boats, superin- 
tendent, and contingencies, for 12 months. 


n 



1 1 


15,013 

11 


45,041 

1 



•1.53.364 

H 

1 

fi, 64.049 

5 

10 

;iv5 1.735 

9 

a 

1 . 

13 

r> 

(d* receipts at 

- 


- 

{■•i.o?.,57!) 

15 

l 

i 

1 


- 

-!,!>3,579 

15 

1 

( Vi.*v Rs, 

1..-..3.364 

H 

1 

I4.67.629 

4 

11 

|l 5 1*755 

9 

3 

8,72,749 

• 

12 

3 


}UH tHpi> of tlie incorporated hcttlenienis 
I>ibburscii»eniA - ditto - ditto - 


f Co,*sRs, /!• p. 

- 1 7.25.861 12 0 
- ■ 6,69,169 13 a 

Co.’s lU. j 56,691 15 - 


r.XCt'aS of Hccfipls 
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(B-) 

S TATEWENl' of Exp&ksks inoorred for tho MiUtwy ^»erving at Princir of Lland^ uvA M.^iuirn, 

from 1st May 1B41 to 30ih April 1K42* 



No. 7. 

PriiiCQ of Woles* 
Iciond. 

indudiiin Province 
Weiledry. 

No. s. 

SJng«por». 

No» 0, 

MAlaecfi. 

TOi tU 


('o.'a lU. a. 

IVa Hi, a, p. 

Co,* a Hs, a. p 

('il.'.V ?(.v, tu p. 

Amount advanced to Mifidras troops - • . 

i,44AiB 4 6 

i,07,l'<)3 ii> - 

Mhi^r^ a - 

3, >1.547 1 6 

"'Paid at Madras on account of ditto - - . 

76.257 8 - 

93.3 » 8 8 - 

•53.572 - -• 

a,Ma,i48 - - 

^ProvUMvks iasued to troops (estimated value) 

Military stores issued to ditto (unknown). 

Periodical relief of troops to and from Madras 
(unknown). 

32, '333 6 n 

13 7 

» 

*17,560 6 8 

7;,»8io n 12 

Paid sundr}' contingencies - , - ^ 

2,633 u. 7 1 

2,444 »2 - 

3,50® 6 4 

!2 11 

Sal.nry of deputy coinmu|^rie$ and conductors - 

5,901 - - 

2.338 8 - 

» 

SO 

€G 

1 


Military pay os assistant • . • . . 

73''' 8 - 

2,508 15 - 


7 - 

Salary to the Rev. Mr. Ducks for the spiritual 
cure of the European professors of the Koman- 
catholic faith. 

3<^* - - 



;j(>0 - - 

Invalid sofioy pensioners 

. 

. 

iJ74 1 - 

a74 1 - 

Co/a 

•2,()2,a74 (i - 


1.36,348 9 - 

6,32,838 1 7 


* Lbtimatcdasin the year 1840-41, tlio ^c^th Uegimeiu having proceeded to China before this i^iaieinent wai comp) tit ed^ 


(C,) 

SI AT EM ENT of ExPEXsrs incurred for Cominental Convicts bX Prince of WaW hlund^ Stnf^ajtorv^ and Malnccn, Jrom 

1st May lotlotli April 1M4 l\ 



No. 10 . 

Princr o< Wulc*;' 

iiM:tu<ling PrtiviiM^c 
Wciltsl**y. 

No. » 1. 

8 iug(i|><>re* 

No, PJ, 

lOl.AL. 

Establishment . . ^ . 

Co.’s Ih. tf. p, 
5,760 - - 

Co.’* li*. II, j>, 

7,39a - - 

Co,*slU. a, p, 

1 2 ,(>U 9 - - 

Co.’s fU. n. 
15,161 - - 

Rations, including money allowance . - . 

25*^75 ^ - j 

35,754 2 6 

1 8 , 3 uo 13 y 

69 ,o. 3 ') .5 3 

Clothing • • • 

1,921 10 C 

3,541 »5 3 

By 1 - 

5.552 Ki 8 

Contingcncies 

4 1 

3,Cia 1 1 7 

69G 13 1 

6,978 12 9 

Passage fn)ni Bombay 

. 

880 - - 

. 

880 - - 

1 

Deduct : 

35,416 4 7 

51.190 1.3 3 

10,995 10 10 

97,60 a 1 2 8 

Received hire of continental convicts 

4.344 11 a 

4,573 8 a 

- 

8.918 3 4 

CoJs JU. 

31,071 9 r> 

46,617 5 1 

10,995 i'' 10 

‘'«/.84 9 4 


4 


3 CK>, 


K K 4 
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ABftTKACT STATEMENT of the RevEWiriiand CHAROBSof ^rmc« ^ Walet' Idtmd-, Stngt^orti’Uai ^a/acea, for 

the Official Yaar 1 » 41 > 43 . 


Prince of WfllOh' bland: 

Local charges, as per 8tatenn»nt - - (A.) No. 4 
Jixpen.<*t*» of troop* - ditto - - * (B.) — 7 

I'lxpenscrf of continental convicts, ditto (C.) r 10 

Deduf t, 

llocniie at Prince of WakV bland (A.) -- 1 

Deficit at Prince of Wales' Island 

Singapore : 

l.ocal cliargcH, an per atatement - • (A.) No. 5 

MxpeijNCN oftroopa - ditto - - • (B.) - S 

Expenses of continental convicts, ditto (C.) -11 




Deduct, 

Pevenuo nt Singapore 
Malacca : 


- - : - .(A<) - '■» 

Deficit at Singapore - 
k 


].ocal clmrges, us per etateinent - - (A.) No.fi 
Kxpenseu of troop* - ditto - - - (B.) - (j 
l^xpense* of continental convicts, ditto (C.) - 


Deduct, 

Uevenue ui Malacca 


Deficit 


at A^aliicca 


Total Deficit at the Sottlcinents of Prince of Wales* bland, 1 
Singaporci and Malacca, in the year id4i«»43 - -/ 


R $* ' 


4 . 53 . 3^4 »4 

1 

«, 63 /a 74 6 

- 

3 i.‘> 7 J 9 


5,46,710 13 

"T 

^, 97,^55 13 

8 

2,64,049 5 

10 

“, 34.«»5 « 

7 

46,617^ 5 

■'a 

5,44,881 13 

G 

4,67,(529 4 

11 

l, 5 i', 7 J;> y 

3 

i. 3 fi, 34 « 9 


>0,995 10 

lO 

3 , 99.099 13 

1 

, 60,576 lO 

7 

- - Rf. 


CoiU Jtu 


a»49»055 - 10 




77.352 ^ 7 


,3B,5aa 


6^64,830 11 11 


COM PAR ATI VK STATKMENT of tlic Uevf.hue and Charge of Prince of IValea" Island^ Singapore, and Malacca, 

between the OlTicial Years 1840-41, 1841-411. 


— - 

1H40-4K 

1841-42. 

INCREASE. 

DEGREASE. 

Local charges of the three stations - - . 

Charges on account of troops - - - • 

Cliurges on account of continental convicts 

DrdiKt, 

Revenue nt the three Stations - • . - 

1 

Dece ase of Charges in 184 1-42, \ ^ 
iitkr deducting the llovcnuc • J 

5.97.857 9 7 

fj,79.3C4 13 n 
93,l()2 12 3 

>3.70,385 3 y 

i 

5.7f'.407 10 

5.7<'‘.407 « 10 

6,69,169 13 2 
6,32,838 1 7 

88,684 9 4 

71.313 3 7 

4(>,526 1 1 4 

4,478 2 1 1 

>3.90,692 8 1 
>3.70.385 3 9 

1 

7>,3i3 3 7 

51,004 14 3 

51,004 14 3 

s 30,307 5 4 

7,25.861 13 3 

20,307 5 4 

1 >49.454 5 4 

T- 

7.05,554 ^ 10 

5,7<>.407 6 10 

l>«i}fl47 ~ 1 

— 

- 

L2 d ,147 - - 

».2(},I47 - - 

— ^ 


(aigned) A. fL Bonluim, « 

Governor of Prince of Whales’ bland, Singapore, and Malacca. 


(A true copy.) / 

(signed) //.. 

Deputy Secretary to the Govemnifeni of India* 
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An Act ibr the Admini^don of Justice within the Straits Settlements. 


1 . Whereas it is expedient that *' the Court of Judicature of Rrtnce of Wales’ 
Island, Singapore, and Malacca,** established by charter or letters patent of his 
Majesty King Geofge the Fourth, under date the 27th November, A. D. 1826, 
and *'the courts for 4 he recovery of small debts,** established in the said settle- 
ments under auttorily of the said charter, should be abolished, and tliat other 
provision should be made for the administration of justice in the said settlements, 
and whereas the Governor-general of India in Council has obtained the sanction 
of the Court of Directors of the East India Com{>any to^the abolition of the said 
Court of Judicature ; — % 

It 4S hereby enacted, that the jurisdiction of “the Court of Judicature 
of Prince of Wales' Island, Singapore and Malacca,** established by the said 
charter, and all powers and authorities thereby granted to or vested in the said 
court, and the jurisdiction of the courts for the recovery of small debts, established 
in the said settlements under authority of the said charter, shall cease and deter- 
mine on the 3' St day of 


II. And it is hereby enacted, that after the 31st of A. D. the entire 

administration of juvstiee, civil and c^inal, within the ^ai4 settlements, except 
in respect of causes and matters and crimes and oftences falling within the juris- 
diction of courts of admiralty and vicc-adiniraltv, an(i military courts, shall 
he vested exclusively in the courts constituU'd by tins Act. 

III. And it is hereby enacted, tliat on the 1st day of A. 1 ). a court 

of record for the administration of civil and criminal justice shall he established in 
the settlement of Singapore, which shall consist of three or more judges, and 
a court of record .similarly constituted in each of tin; settlements of Priftee of 
Wales* Island, and Malacca; and the said courts shall he culled respectively, 
“The General Court of Singapore,’* “The GencraJ Court of Prince of Walts' 
Island,’’ and “ The General Court of Malurcu.'’ 

IV. And it is hereby enacted, that whenever in this 
inents shall he mentioned, all places subordinate or 
understood to he included. 

V. And it is hereby enacted, that one of the judges of the General Court of 
Singapore shall he also appointed a judge of the general courts of Prince of 
Wales' Island and Malacca, and shall be called the circujit judge, and that .such 
judge shall reside principally at >Singapore, but shall visit each of the settlements 
of IVince of Wales’ Island and Malacca three times in every year, and shall sit in 
court from time to time at each place in .succession, until he has disposed of the 
busine.s.s that may be waiting for him, 01^ may come before him during his 
visit. 


Act any of the said settle- 
amiexed thereto shall be 


VI. And it is hereby enacted, that such circuit judge shall he a barrister of the 
English or Irish bar of not less than live years standing, or an advocate of the 
Scottish bar of not loss than five years standing ; that lie shall bt* appointed by 
tile Governor-general of India in Council ; that he ijiall feccive such sdlary as the 
Governor-genei'Hl of India ill Couia^il shall deem fitting; and that he shall not 
hold any other office, place, or employment, or he engaged in or cany on any 
trade, traffic, or business vvhatsoever, on pain that the acceptance of any such 
other office, place, ^ employment, or the engaging in or carrying on any such 
trade, traffic, or business, shall be in law an avoidance of his office. 

VII. And it is hereby enacted, that the number of other judges to be appointed 
to the general court in each of the said settlements, who shall be called resident 
judges of such settlement, and shall be distinguished us first, second, uiul so on, 
shall be determined by the Governor-general of India in Council, and may 
be reduced or increased from time to time a.s to the .said Governor-gencTal in 
Council may seem meet. 

VIII. And it is hereby enacted, that such rc.sjdent judges shall be appointed by 
the Governor of Bengal; and that it shall be competent to him to appoint either 
such professional persons as aforesaid, or persons being executive officers uf 
government, to be such judges. 

IX. And it is hereby enacted, tliat the salary to be assigned to every such 
judge shall be determined by the Governor-general of India in Council, regard 
being bad to his qualifications, and if he holds any other pffice under governineut, 
to tfie salary of tliat office. 
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X. And it is hereby enacted, that every jud^e appcMuted as aforesaid, before 
he shall be capable of exercising the office of judge or magistrate under this 
Act, shall take iti open court, in such manner as shall be directed by the Governor 
of Bengal, an oath, or shall make a solemn declaration as shall be ordered by the 
said GovcriKjr of Bengal, that he will, to the best of his knowledge, skill, and 
judgment, duly execute the office of judge or magistrate, and impartially adnu> 
nistcr justice in every cause, matter, or thing, which shall come before him; 
of which oath or declaration a record shall forthwith be made. 

XT. And it is hereby enacted, that every judge of the said courts shall have 
and u»c a seal, with his official designation inscribed upon it ; and that all notices, 
writs, summonses, precepts, rules, orders, and other mandatory process to be 
used, issued, or awarded by such judge, shall be scaled with such seal, and shall 
be signed by such judge. 

XII. And it is hereby enacted, that a fit and proper person shall be appointed 
by each of the said gorierul courts to be sheriff of the settlement, subject to the 
jurisdiction of such court, who shall continue in such office until another person 
shall be aj)point(!d by the same authority to succeed him therein : Provided, that 
no p<'rson siiull Ijc appointed sheriff of any of the said settlements, and that 
no person having hetn duly appointed sheriff shall be removed from office, 
without the cxpre.ss consent of all the judges of such .settlement. 

XIII. And it is herchy enacted, that the sheriff of every settlement appointed 
as aforesaid shall execute all the writs, summonses, rules, orders, warrants, com* 
inamls, and process of the several judges of the general court of the settlement, 
and make returns of tlie same, together with the manner of the execution thereof, 
to the judge who shall liave issued the same, and shall receive and detain in prison 
all such persons us shall be committed to his custody by any of the said Judges, 
or any (»llier person liaving competent authority so to do; and to do all such acts, 
matters, and things, and perform all such duties, as nearly as circumstances shall 
admit or rctpiiro, as arc or ought to l>c tlonc and performtul hy the sheriff of any 
shire or comity in England. 

XIV. JV«)vided, that tlie sheriff of Prince of Wales’ Island shall appoint 
a dejiuty, for whom he shall lx; rc.sponsihlc, to execute the process issued hy the 
resident judge iii I’roviuce Wellesley. 

XV. Aud it is hereby enacted, that whenever any of the judges of any of the 
said courts slmll direct and award any process against the said shcM’iff, or award 
any process in any cmise, matter or thing, wliercin the said sheriff, on account of 
his lieing related to ihe parties, or any of them, or l>y reason of any good 
cause of challenge wliich wouhl be allowed against any sheriff in England, cannot, 
or ought not hy law to «'xecute the same, in every .such case sncii judge shall 
name and appoint some other fit person to execute iind return the same ; and the 
said process shall he dire<‘ted to the said person so named for that [lurpose, and 
the cause of such special proceedings shall be suggested and entered on the 
rceoials of the said conri. 

XVT. And it is hereby enacted, that tlie several judges of the said courts shall 
have sncli jurisdiction anil authority as the Court of Queen’s Bench and the 
Justier s thereof, and al-.o as the High Court of Chancery, and the Courts of Com- 
mon Pleas nml l'Xehei|uer resj>cctively, ami the several judges, justices, and 
barons tiiereof, rcspeelively have and may lawfully exercise, within that part 
of the I'nited Kingilotn called England, in all civil and criminal actions and suits, 
and in malters concerning the revenue; and that the said judges severally shall 
have and exercise the jnrisdretion exercised hy the ecclesiastical courts in England, 
•SO ‘ar as the. several religions, nuinners, and customs of the inhabitants of the said 
scltieinenls will admit. 

.W II. .\ih 1 it is licrchy enacted, that each oi the said courts within the settle- 
ment for which it i.s constituted, .shall have full f)Ower to hear, examine, try, and 
dt'ti rinino, in manner l)ereinafter mentioned, all actions a!)d suits which aljall or 
may aiise, or hap(»en or ho brought or promoted ujion or concerning any tres- 
pa.s^^ •< or injuries, of what nature or kind soever, or any debts, duties, demands, 
int(.r<\sts, or concerns, of what nature or kind soever, or any rights, titles, claims 
or ileinaials of, in, or to any liousr'?, lands, or other things, real or personal, 
within .sueli .<^ettleuieiU.«, i.>r touching tlie posse.s.sion or any interest or lien in or 
upon tiu: same, ami all pleas, real, personal, or uii.xed, the causes of whicii shall 
or may heroalU’i' arise, accrue, and grow, or shall have heretofore arisen, acerned, 
ami grown, against the East India Company, and against any persons who shall 

be 



INDIAN LAW COMMISSIONERS. 


357 


No. 3. 

be resident within such settleiDenr, or who shall Imve resided there, or who shall Rwwriw’tComt; 
b»ve any debts, eflfects, or estate, real or personal, within the same, and against the 
executors and administrators of such persons. * 

XVI! I. Provkled always, that it snail not be con>petent to such court tu try or 
determine any suit or action against any person who shall never have been resuieat 
in the said settlement, nor afminst any person, then resident in (ireat Britain 
m Ireland, unless such suit or action agmnst such person so then resident in 
Great Britain or Ireland shall be commenced within two years after the cause of 
action arose, and the sum to be recovered be not of greater value than 1 ':2,oo<> 
dollars. 

XIX. Provided always, that nothing in this Act sliall extend or he construed to 
extend to subject the person of tl^e governor or resident, or any of the coun- 
cillors ot the said settlements, or the person of any judge of Singuporc, Prince of 
Wales’ Island, and Malacca, to be arn^ted or imprisoned in any civil suit, action, 
or proceeding in any of the said courts, 

XX. And it hereby enacted, that the proct«s aiul the practice of the said 
courts shall be regulated according to such tbrms and rules as may be established 
by the judges of the said courts, subject to the approval and cunfirination of the 
Governor-general in Council, as are now used in the aforcsaitl Court of .ludicature 
established by charter, or as near thereto us circumstances will permit ; and that 
all laws now in force, and all provisions of the said charter tor regulating and for 
the better execution of the process and practice of the aforesaid Court of Judica- 
ture, shall be applicable to the process and practice of the courts established by 
tliis .\ct. 

XXI. Clause 1. And it is hereby enacted, that ttic plaints received in the said 
courts shall be disposed of as follows : 

Clause 2. In the court of Singapore, when the circuit jmige is at the settle- 
ment, on every day on which any of the judges shall sit for the purpose of receiving 
plaints, all the plaints received shall he laid before the circuit judge, who shall 
distribute them for trial and decision among all the judges, including luiusclf. 

(danse 3, In distributing the plaints the circuit judge sliall omlcavour to give to 
each judge a share of llicm proporliont d to the time which he is able to devote 
to judicial business, and those kituls of suits which he thinks him best (jualified 
to decide, and in which he shall have no personal interest, and have no coiinoclion 
with or relation to the parties. 

C'lausc .4. Provided that the circuit judge shall reserve to himself all cases in- 
volving diliicull or doubtful points of law, and qiicslions of importance vvhieli 
have not previously been determined; all suits in vvhieli gove rumont is a party ; 
and all suits in wbieb the amount inv(tlvc.sfi dispute exceeding 10,000 rupees, 
whertiii an ap|)CHl may be preferred to the J*rivy Council under the rules passcil 
by Her Majesty in Council of date the loth April iS.jS. And tliut all suits in 
which he is himself a party, or related to or connected with a party, or is anywise 
interested, shall be assigned to a rc.sident judge. 

danse In the Court of iSinguporc, in the ahscnce of the ciriMiil judge, and 
at all times in the Courts of Princc’of Wales’ island and Malacca, all the plaints 
received shall be laid before the first resident judge, wlio shall distribute them in 
the n anucr directed in the 3d and 4th clauses of this section. 

<,lause (i. Provided tiiat the circuit judge shall have power to call up and place 
on his own file any causes assigned to other judge-s wliicU he sliall deem it [iropcr 
to h«;ar and decide him.sclf, and to transfer to other juilges any causes assigned to 
biinsclf which lie shall think not to be of a nature to reipiiie his attention. 

XXII. And it is hereby enacted, that one of the resident judges of the Cbiurt of 
Prince of Wales* Island shall sit .separately in Province Wellesley, ami .shall rr'ccive 
ail plaints tliat may be preferred to him against persons residing in the said pro- 
vince, of which he shall re.serve to himself ail siicli as, arc<,»T(ling to the arrange- 
ment for the distribution of causes which shall be observed in the said court, would 
fall to him if he was sitting in it, and shall remit alt others to the hrst n^sident 
jodge, to be disposerl of as if tfiey had been [^referred in the said court. 

XXllI. And it is hereby enacted, that every judge to whom a plaint i.s assigned 
for trial, shall immediately place it on hi.s (ile, and shall direct process to be issued, 
and proceed with the cause in such manner and at cording to .such rules and form.s 
of practice as may be establisheti by the judges of the said eourt, under the approval 
and confirmation of tlic Governor-general in Council. 
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XXIV. And it is hereby enacted, that in the absence of the circuit jad^ it 
shall be competent to the first resident judge of any of the courts, in any suit on 
the file of the chief judge in such court, to take all steps which cannot be delayed 
without risk of injustice. 

XXV. And it is hereby enacted, that every judge in each of the said courts 
shall be empowered to administer to witnesses and others whom be may see occa- 
sion to examine in any suit or proceeding before him, proper oaths and a^mations, 
that is to say, to such persons as profess the Christian religion, the oath upon the 
Holy Evangelists of God ; and to Quakers, Moravians, and others, who are 
exempted by law from taking oaths in the courts in England, the affirmadon 
according to the form usdd in England for that purpose ; and to Hindoos and Maho- 
medans the affirmation prescribed by Act No.^ V. of 1840, of the Governor-general 
of India iu Council, and to others such oath in such manner and form as he shall 
deem most binding on their consciences respectively. And the depositiotib having 
been reduced into writing, and subscribed by the judge, shall be filed of record; and 
in case any person so cited shall refuse or wilfully neglect to appear and be sworn, 
or, being Quakers, Moravians, or others exempted as aforesaid, to affirm and be 
examined, the judge shall be empowered to punish such persons so refusing or wil- 
liiljy neglecting, us for a contempt, by fine and imprisonment. 

XXVI. And it is lieroby enacted, that no person shall be excluded from giving 
evidence in any suit or other proceeding in any of the said civil courts by reason 
of lii.s being intere.'ited in the subject of litigation, or in the merits of the suit. 

XXVI 1 . And it is hereby enacted, that ull fees and fines levied under this Act 
by each of the said courts shall be paid monthly into the treasury of the East 
Imlitt Company for the settlcuient at which such court is held. 

XX VI 11 . And it is hereby enacted, that every judge of each of the said courts 
sliidl he cmpoweied to uwarti and issue a writ or writs or other process of e.xccii- 
tion directed to the sherifl', coninianding him to seize, and deliver the possession of 
tlie liousc.s, hmd.s, or other things recovered in and by judgments, scntencc.s or 
dccrei'.s, of himself or his predecessor, or to levy any sum of money which shall 
he so recovered, or any costs which shall he so awarded, us the case may require, 
by seizing'and selling so much of the houses, lands, debts, or other effects, real 
and irersonal, of the party or parties against whom .such writ or writs stiull be 
awarded, as will be sufficient to answer and satisfy the said judgments, or to take 
and imprison the body or bodies of such party or parties until he, she, or they, 
shall make such satisfaction ; or to do both, a.s the case may require. And it is 
hereby enacted and appointed, that the several debts to be seized as aforesaid shall 
from the time the same shall l>e extended and returned into the said court, l>c paid 
and payable in such manner and form as the judge in each case shall appoint, and 
no other ; and such payment, and no other, shall from thenceforth be an absolute 
and effective discharge for the said debts and every of them respectively. 

XXIX. And it is hereby enacted, that all money, jewels, precious stones and 
securities of the suitors of each of the said courts, which shall be ordered into 
court, or to be paid, delivered, or deposited for safe custody, shall be paid, 
delivered into, or depo.siled in the public treasury of the East India Company at 
the settlement at which the court shall be held, to be kept and deposited with 
the cash, precious stones, jeweLs and etfecls of the said company, subject to such 
orders and directions in every case as the judge to whose province it belongs shall 
from time to time think fit to make concerning the same, for the benefit of the 
suitors. And each judge shall from time to time order and direct any money 
belonging to suitors of the court in cases within his province, to be invested at 
interc.st, or without interest, for the purpose of remittance to any place without the 
said settlement ns there may be occasion, for the use and benefit of the parties 
res()eclively entitled thereto, on any bills, bonds, or securities of the said Company, or 
any other bills, hoiuls, or securities as such court shall see fit to order and direct. And 
all executors, administrators, guardians, and trustees whatsoever acting with respect 
to such investments at interest or for remittance, under the direcuons of judges 
of tiic courts, shall be indemnified ^!;ainst all risk or loss to be occasioned tberray. 

XXX. And it is hereby enacteti, that the treasurer of the said company at each 
of tiio said seltlemcnts shall be and be called the accountant of the genoul court 
ot such settlement, and shall act, perform, and do, all matters and things necessary 
to carry into jBxccntion the orders of the several judges of the said court, relating 
to the payment or delivery, or depositing of the suitors’ money, jewels, precious 
stones and securities, into or in tiie said treasury, and taking the same out agtdn,. 
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and investing the money of the suitois at interest or for remittaoee, and keeping Reoorrder'* Co^: 
the accounts Ibereof, and for doing such other matters relating thereto under such of 

roles, methods, and dhrectkms, at sbafi from tinn: to time be made and passed by Co nveyances. 
the several judges of the said court. 

XXX L Ana it is hereby enacted, that in case any person sbaU lutve any action 
or suit against the said Ea^ India Company, such person shall be at liberty to pro- 
ceed therein inUke manner as hereinbefore mentioned ; and it shall and may be 
lawful for the chief judge in any sudi suit or action duly brought in any of the said 
courts to isaie a summons for ue appearance of the said Company, to be served 
upon the governor or president, and the resident councillor of the settlement in 
which the cause of action or suit shall have arisen, and theieupon the said gover- 
nor or president, and such resident councillor as aforesaid, shall appoint such per- 
son or peribns to appear and act for the said Company as they shall see tit, and 
such f)mon or persons shall he admitted to an answer and defend such suit in 
the name and for and on the behalf of the said Company. And the said chief 
judge shall be empowered to try, hear, and determine all such actions and suits 
in the said courts again.st the said Company, and to give judgment and costs, and 
award execution, and do and order all such other matters and thing.s therein, as 
far as tlic case will admit, in such manner as herein is mentioned, as to any per- 
son or persons whomsoever, subject, nevertheless, to such right of appeal by either 
party as herein i.s mentioned. And in like manner, if the said ('oinpany shall have 
any action or .suit against any person or persons, it shall and may be lawful to 
aral for tlie said governor, or president and council, or any two of them, ihe ' 

governor or president being always one, to authorize any person or [tersons for 
and on behalf of the said Company, and in their name, to make complaint thereof 
in writing to tiie court to whose jurisdiction the matter belongs, and the chief 
judge sitting in such court shall proceed therein, and shall hear and cJctcrinine tlie 
same as in other case.*^ ; and in case judgniciit or .sentence shall be given against 
the said Company, shall award costs, to l>e levied upon the g(>od.s and ellects of 
the said Company as they .shall see occasion, .subject, nevertheless, to such appeal 
by either party as herein i.s mentioned. 

XXX II. And it is hereby enacted, that all cau.scH, suits and htisiness of eccle- 
siastical cognizance which shall be brought before the said courts shall ho distri- 
buted among the judges in the manner directed in this Act ; and that the man- 
ner of proecciling therein shall he os near as may be in conformity with the rules 
hereinbefore prescribed for all other .suits. 

XXXllI. And it is hereby enacted, that the circuit judge sitting in the general 
court of any of the said settlements, and in his absence the Brst resident judge, shall 
have full power to grant probates under his official seal of the last wills and testa- 
ments of all or any of the inhabitants of the said settlements, and of all other per- 
sons w ho shall die and leave personal eifects within the jurisdiction of such court, 
and to commit letters of administration under his official seal, of tiie good.s, chat- 
tels, credits, and all other eifects whatsoever within the said jurisdiction of the 
persons aforesaid who shall die intestate, or wiio shall not have named ati execu- 
tor resident within the said settlenyent, or where the executor being duly cited, 
shall not appear and sue forth such probate; annexing the will to the said letters 
of administration, when such persons shall liave left a will without naming any 
executor, or any person for executor, who shall then be alive and resident wiiliin 
the said settlements, and who, being duly cited tlicreunto, will not appear and sue 
forth a probate thereof; and to sequester the goods and chattels, credits, and utiicr 
effects whatsoever, of such persons so dying, in cases allowed by law, as the same 
is and may now be used in the diocese of London ; and to demand, require, take, 
hear, examine and allow, and if occasion require, to disallow and reject, the ac- 
count of them in such manner and form as is now used or may be used in ttic 
said diocese of London, and to do all other things whatsoever needful and neces- 
sa^ in that behalf. 

aXXIV. Provided always, that the said chief or other judge in such cases as 
aforesaid, where letters of administrations shall becommittea with the will annexed 
for want of an executor appearing in due time to sue forth the probate, shall 
reserve in such letters of administration full power and authority to revoke the 
same, and to grant probate of the said will to such executor or executors when- 
ever be or they shall duly appear and sue forth the same ; and the.chief or other 
judge ^all grant and commit such letters of administration to any one or inore 
of the lawliil next of kin of such person so dying as aforesaid, and being then 
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resident tvitliin any uf the said settlements, and beino of the age of 2i years ; and 
in cane no nucii {^lorson shall then be residing within any of the said settlements, 
or being duly cited, shall not appear and pray the same, to any compet^t officer 
of the sii id court, or to such person or fjersons, whetlier creditor or creditors or 
not of tlie deceased person, as the chief or other judge shall see fit. 

XXXV. Provided that probates of wills and letters of administration to be 
granted by the said chief or other judge shall be limited to such money, goods, 
chattels :ii)d eficcts, as the deceased person shall be entitled tQ within the juris- 
diction of the said court, except in the cases specified in Section XIX. 

XXXVI, And it is hereby further enacted, that every jh-tsoh to whom such 
letters of administration shall be committed shall, before the granting thereof, give 
sufficient security by bond, to be entered into to the said Company for the pay- 
ment of a competent sum of money, with one, two, or more able securities, resj)ect 
being bad, in the sura therein to be contained, and in the ubtHty of the surtties, to 
the value of the eJtate, credits, and effects of the deceased, which bond, if adminis- 
tration shall he grunted to an officer of the said court, shall Ihj dejwsited in the 
public treasm-y of the said xettlemcut ; and if granted to any other person or per- 
s(ms, shall he deposited in the said court among the records thereof, and there 
safely kept, and a copy thereof shall be also recorded among' the proceedings of 
the said court. 

XXXVIl. And the condition of the said bond shall be to the following effect: 
that it the above hounden administrator of the “ goods, chattels, and effects of the 
<hfceased do make, or cause to be made, a true and perfect inventory of all and 
singular the goods, credits, and effects of the said deceased which have or shall 
eouK- to the hands, |)ossession, or knowledge of him, the said administrator, or the 
hands or possession f)f any other person or persons for him, and the same so made 
do exhiliit or cause to he exhibited, info the general court (of Singapore, Prince 
ol ^Vales’ Island or Malacca, us the case may he), at or before a day therein 
to be specified ; atnl th(! same goods, chatte ls, credits, and effects, and all other 
the goods, chuttcb, credits, and effects of the deceased at the time of his death, 
or wliich at any time afterwards shall come to the hands or possession of such 
administrator, or fo the hands or possession of any other person or persons 
for him, shall well and tndy administer according to law, and further shall 
make, or cause to he made, a true and just account of his said administration at 
or hefoie u time therein to be specilietl, and afterwards from time to lime, as Ite, 
she, or they shall he lawfully rcijuirod ; and all the rest and residue of the said 
gooils, chattels, credits, and effects which shall he found from time to time 
rcimdning upon the said udniinistmtion accoimts, the same being first examined 
ami allowed of by the saiil chief or other judge sitting in the said cotirt, shall and 
<lo pay and (iisposo of in a <luc course of administration, or in such manner as the 
said court shall direct, tlu:n this obligation to he void and of non-eflert, or else to 
remain in hill' force and virtue. ” And in case it shall he necessary to pul such 
bond in suit, lor the sake of obtaining tlie effect thereof, for the benefit of such 
person or jiersons as sir.dl appear to tiie said chief or other judge to he interested 
therein, such person or [tersons Iroin lime to time giving satisfactory security for 
paying all such costs as shall arise from the said suit, or any part tliereof, such 
person or persons sliall, by order of the said chief or other judge, he allowed to 
.sue the same in the name of the said ('ompany ; and the said bond shall not be 
.sued in any otlier manner; and the said chief or other judge shall be empowered 
to order that sucli bond as utoresaid shall he put in suit in the name of the said 
(.Company. 

XXXVIII. Ami it i.s hereby enacted, that when probates of wills and letters 
('f administration shall be granted ns aforesaid, certain periods shall be fixed 
within which tl'.e persons to whom tiiey shall be granted shall from time to time, 
until the cifects of the deceased persons shall be fully admini-stcred, pass their 
:i( (.omits M'i.iting thereto heiore the eireuil or other judge in the said court; and" 
in CUM! I ho elVects of the deceased shall not be fully administered within the time 
It)!' that j)urpo.so to be fixctl, then or at any earlier time, if the said chief or other 
judge sliall see fit so to direct, the person or persons to whom such probate or 
administration sliall be granted shall |Miy and vleposil the balance of money 
hcloitging to the estate of the deceased then in his. her, or their hands, and uli 
inmicy wind;, shall afterwards cotnc into his, her, or, their hands, and also all 
precious stouC'<. jew ('In hondN bills, and secui itios belonging to the estate of the 
deceased, into and iti the treasury of the said Cotnpany, in the name of the irea- 
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surer, as accouutant of the court, to abide the orders of Ute said circuit or other R«corUer^> OMwtf 
judge, or slutll otherwise dtsfiose of such money, goods, dmttels, and securitiett, as Regittmdoa tf 
said chief or other judge sliall direct ; And the said circuit ot other judge shall Conwysnew. 
from time to time make such order us sltall be just for the due adininistraticm of 
sudj assets, and for the payment or remittauce thereof, or any part thereof, as 
occasion shall require, to or lor the use of any person or persoiu^ whether resident 
or not resident in the said settlement, who may be enlitlcil tiiereto, or any part 
tlicreof, as creditors, legatees, or not of kin, or by any other right or title what- 
soever: And it shall be lawful for the said chief or other judge to allow to any 
executor or administrator of the effects of any deceased person or persons (except 
as itcreiu mentioned) such commission or per-cealage out of his, her, or their 
assets as shall I>e just aud reasonable, fur their pains aud trouble therein. 

XXXIX. Provided always, that no allowance whatever shall be made for ti)c 
pains and trouble of any executor or administrator who sliall neglect to pns.s bis 
accounts at such time, or to dispose of any money, goods, elialKls, or sccuricies 
with which he shall be chargeable, in such manner as, in pursuance of any general 
or special rule or order of the said court, shall bo rcqui.sitc. : And, moreover, every 
executor or adininistialor so neglecting to pa.ss his accounts, or to di-spose of any 
such money, goods, chattels, or securities with wliicli he shall be charged, .slinll be 
charged with interest at the rate to be then current within the said settlement, for 
.such sum and sum.s of money as froui time to lime shall have been in his hand.s, 
whetljcr lit* shall or shall not make interest thereof. 

XL. And it is hereby enacted, that in the ea.ses of ptr.*<ons dying in any of the 
said .s(‘ltlemcnlK, and leaving personal eifects in more tlian one of the settfenients, 
afiplications for probate or letters of administration .shall be made, to the chiei' 
judge only whenever [le shall be bolding a court at any of the S'Cttlcmenls in 
vvliicii such properly may be: and probates and letters of administration granted 
by the chief judge in such ca.se.s shall have force in re.spcct of all money, good.s, 
chattels, and eflects vvliicii tiie deceased uu.s entitled to in uli or any of such 
seitlcniciits. 

XLI. I’roviiled, that in tlie ubsenec of the circuit judge, the first re.sident jutige 
of each of .such settlement.-, may take order lor securing tlie |»ro|K’rty lefl therein 
by the deceased, until probate or letters of administration shall be issueil by the 
circuit judge. 

XLII. .\nil it is hereby enacted, that the chief judge, and, in Ids uirsence, tlie 
first resident Judge of each of the said courts, shall have authority to appoint 
guardians and keepers fur infants anil their estates within the jurisdiction of such 
court, according to the order and course observed in England, anil also guardians 
anil keepers of the persons and estates of natural fools, anti of such a.s art; or shall 
be deprived of tlieir understanding or i'ea.son, so as to be unable to govern ihent- 
selves and their oslates, and in such cast's to inquire, hear, and deteriiiiiie, by 
inspection of the person, t»r such other ways and means by whicii the truth umy 
l»e best discovered and known. 

XLIJl. Provitltd, that when the estates of such ineapucitated persoii.s are 
situated in more than one of the .said sctileineiitH, the u|>poiiitiiit'.nl ui keepers of 
such estates shall be made l>y the chief jutige only ; but tlie first resident judge in 
every such settlement shall take order iiitermetliately for the security thereof, 

XLIV. Clause 1. And it is liercby enacted, that appeal.^ from tlie decrees made 
by tlie .said courts in original suits shall be allowed uuder the following rules and 
provisions. 

Claii.se 2. In every suit determined by any resilient judge, an applicitlioii may 
be made for a new trial to the circuit judge upon points of law. It a new trial be 
granted, ii shall take place liefore the circuit judge autl tlie judge who originally 
tried the case ; and if any difference of opinion shall arise lielweeii llit; judges 
upon .sucli new trial, the ca.se .shall be dccidctl according to the ojitiiion of the 
circuit judge, provitled that the judge wlio originally trietl the case shall be at 
liberty to record his opinion aud reasons among the proceedings. 

Clause 3. Any party desiring to apply for a new trial under this .section, shall 
present a petition to the judge to vvlioiii the* appeal lies, in ficrson or by an 
agent, within one moiitii from the date when the tlecision to which it re'latcs was 
passed. 

Clause 4. Provided tiiat such appeal shall be admissible, at the discretion of the 
appeal judge, at any time between one inontii and tliree niontiis from such date, 
upon good and substantial cause being shown for suck delay. 
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Kpgiiirution of Her Majesty’s Supreme Court at Calcutta from decisions for the recovery of pro- 
< onvfyonccA. pcrty or money exceeding in value or amount StOOO rupees, passed by the circuit 
judge and by the first resident judges of the said courts respectively, upon appeals 
heard by them under this Act, which shall appear to be inconsistent with the law 
applicable to the case, or with some usage having the force of law, or some practice 
of the courts, or shall involve some question of law, usage, or practice, upon which 
there may be reasonable doubts, under the following rules. 

Clause 2. An application for a special appeal shall be presented to the court 
which passed the decree complained of, within the time limited for the presentation 
of regular appeals. 

Clause 3. Every petition for a special appeal shall be accompanied with copies 
of the several decrees pas.sed in tiic case ; and the petition shall state precisely the 
point or points c^daw, usage, or |>i'acticc in regard to which the decree of the first 
appellate court is iinpugned. 

Clause 4. In every case of special appeal admitted as aforesaid, Her Majesty's 
Supremo f Jourt at (Jalcutta sliuil determine the point or points certified as above 
directed, and no other point or part of the ca.se whatever. 

Clause ,5. And it is ticreby provided, with respect to both regular and s{)ecial 
appeals to Her Majesty's Supreme Court at Calcutta, that when the petition of 
appeal shall he presented utter tl\e term of one month from the date of the 
decree, hut within llie term of three months, the lower court shall receive the peti- 
tion, and, in forwarding it, shall cx|U'ess an opinion upon the causes assigned for the 
delay. 

XI .VI. Clause t. And it is herebv enacted, that criminal justice shall hr* 
administered by the courts hereby established after the following inanmT. 

Clause 2. Tlie said circuit juilge shall from lime to time hold a court of oyei 
and terminer and gaol delivery in and for each of the said .settlements, and shall 
hear and doterniine, hy the oaths or affinnalions of a jury of good and sufficient 
men, or of the major part thereof, ail treasons, murders, and other crimes done or 
coniniittod nithiti .sueli settlement, subject by law to the puni.shment of death, 
transportation, or iniprisunmunt for life or 14 year.*?, or any longer term, without 
presentment or iiuliclment by a grand jury ; provided that a grand jury shall be 
.smnnioned to attend every such court of oyer anil terminer, and shall have power 
to make such presentments as have hitherto been made in thp Court of Judicature 
established by charter in the said settlements, and as they may deem it expedient 
to make ; provided also, that the persons who may bo summoned on grand juries 
shall be eligible to serve also upon the petit juries to l»e held before sucli court of 
oyer and terminer. 

Clause 3. And the first resident judge of each .setliement shall hold a court so 
often as there may he cceasion for tlie trial of offences subject to a punisinnctu 
less than any of the punishments aforesaid, and shall proceed without any pre.senl- 
inent or indictmoiit hy a grand jury, but with a petit jury consisting of six 
per.sons. 

Clause 4. And when, in unv ease under trial by the first resident judge of any 
settlement, it shall appear hy the evidence that the crime committed is liable to u 
-sentence which can be passed by the circuit judge only, the said judge shall quash 
the proceedings, and sliull order the ease to be reserved for trial by the circuit 
judge. 

Cluu.so 3. Likewise in any ease committed for trial before the first resident 
judge, if it shall appear on a perusal of the proceedings before the magistrate that 
(he ea.se is one which ought to be tried hy the circuit judge, he shall order the 
l asc to ho re.servcd for trial by him. 

Clause (). And in any ca.se tried by the first resident judge of any settlement, in 
wiruh he has found the accused guilty, if a doubtful point of law is involved in 
the case, it shall be competent to such judge to refer llic point for the opinion of 
the circuit judge, and he .shall pass sentence according to the opinion delivered by 
the cliicf judge on such reference. 

Clause 7. And the circuit judge, and other judges aforesaid, respectively, shall 
from time to time, as there may Iw occasion, issue their warrant or precept to tlie 
sheriff* of the ssettlemcnt, commanding him to summon a convenient number, to he 
thori'in specified, of the inhabitants or persons commorant at the settlement, to 
serve ns jurors on the trial of all |iersons charged with crimes to be tried by a jury ; 

and 
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and it any person or persons summoned to serve as jurors aforesaid shall refuse or 
ne^ect to attend according to such summons, or to be sworn, or to make the 
affirmation required of them, or shall naake other default, the said circuit jud^, 
and other judges respectively, sWl be empowered to punish such contem|rt oy 
fine and imprisonment for a reasonable time, to be limited, or by both. And the 
said circuit judge aiid other judges shall be empowered, in like numner and under 
the like penalties, to cause all such witnesses as justice shall require to be sum- 
moned, and to administer to them, and each of ffiem, the like oaths and affirma- 
tions as may be administered to witnesses in civil suits under this Act, and to 
proceed to hear, try, and determine the crimes end offences upon tvhich persons 
are charged before them, and to give judgment thereupon, and to award execution 
thereof, and in all respects, except in so far as it is otherwise provided by this Act, 
to administer criminnl justice in such or the like manner and form, or as nearly 
as the condition and circumstances of the place and the personaffwill admit of, as 
the courts of oyer and terminer do or may in England, due attention being had to 
the several religions, manners, and usages of the native inhabitants. 

Clause 8. And the second resident judge of each of the said settlements shall 
be magistrate and su(>erintpndent of |K>Iice an<i coroner, in and fur tlie said settle- 
ment; and the resident judge in Province Wellesley shtdl be magistrate and super- 
intendent of police and coroner in and for the said province. 

Clause 9. And such magistrate shall be vested with all the powers of justices of 
the peace in England, for the purpose of keeping the peace, and for pursuing and 
arresting and bringing ofienders to justice, and fur doing all other acts which, oy 
virtue of any law or statute now in force in the said settlements, may lawfully be 
done by a justice of the peace therein. 

Clause 10. And such magistrate us coroner shall exercise the like powers, 
authorities, and jurisdictions, as by law may be exercised by coroners elected for 
any county or place in England ; provided, that he may hold an inquest with a jury 
consisting of any number of persons not le.ss than three. 

Clause 1 1. And such magistrate shall hold a preliminary investigation in cases 
of a nature to be tried by the circuit judge, or by the first resident judge, and shall 
commit the per8on.s accused, or hold them to bail to take their trial in due course, 
or shall discharge them ; and shall hold a court from time to time as may be neccs- 
niry for the trial and punishment by himself, in such summary w’ay as may bo most 
consistent with the attainment of substantial justice, of crimes, offences and misde- 
meanors subject to a punishment not exceeding ordinary imprisonment for six 
months, or a fine of 200 rupees, and shall have power, in like manner and under 
the like penalties us aforesaid, to summon wituesse-s and to administer oaths and 
affirmations to them, and to puni.sh contempts. 

Clause 1 2. And the Governor of Bengal is hereby empowered to grant commis- 
sions or to authorize the governor or the resident councillor in any of the said 
settlements to grant con)ini.s8ions to any servants of the East Inilia Company or 
other inhabitants of the settlement, to assist tiic .said magistrate in his executive 
functions, and to be his deputies in the office of coroner, and therein to exercise 
the same powers us he is hereby uutliorized to exercise, in cunnurrcuce witli him 
and under his direction. 

Clause 13. And the (iovernor of Bengal shall give such orders iis he shall 
deem meet for the appointment of constables and suimrdiriate peace officers to 
perform the duties usually performed by such officers in England, under the direc- 
tion and control of the said magistrate. 

(.'luuse 14. And the said magistrates and assistants to magistrates, and all con- 
stables and peace officers, shall lie subordinate to, and all their acts and proceedings 
shall be liable to be inquired into, annulled, corrected, and dealt with by the 
circuit judge of tlie said settlement, and by tiie like method and process, us near 
as may be, as justices, magistrates, and peace officers arc subordinate to the Court 
of Queen’s Bench in England. 

Clause 15. And it is hereby provided and declared, that the courts hereby 
established shall not be competent to hear, try, and determine any charge against 
any of the judges thereof, nor an^ charge, not being for treason or felony, against 
tire governor or any of the councillors. 

Clause 16. And* it is hereby enacted, that the original record or a copy of tlic 
proceedings in all cases determined by a resident judge, either with a jury or sum- 
marily,' shall be furnished to the circuit jud^c at the earliest opportunity after his 
arrival at tfal settlements where the proceedings have taken place ; and it shall lie 
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lawful for him to direct a new trial upon points of law in like manner as in civil 
c;ases, without any special application being made to him for that purpose. And 
it shall l)c lawful for the circuit judge at his discretion to reserve any points 
of law' occurring in criminal trials before himself, or before any resident judge, for 
the opinion of Iler M«je 3 ty*s Supreme Court at Calcutta. 

XI-VII. And it i.s hereby enacted, that any writ, warrant, or other process, 
issued hy any judge or magistrate of any of the courts hereby established, may be 
ex(!cufc'd within the jurisdiction of any other of the said courts in mimner following: 
A copy of sucli writ, warrant, or other process, authenticated by the attestation of 
the judg(‘ or magistrate issuing the same, shall he transmitted by such judge or 
magistrate to any judge of the general court for the settlement in which the pro- 
cess is to be cx<'cuted, who, upon the receij)t thereof, shall endorse the process and 
direct it to lie executed hy the sheriff of the settlement, in the same manner and 
suhjeet to the same rules as if it were a process issued by the said court ; and all 
persons (lisolieying or obstructing the execution thereof shall be punishable by the 
said judge as for disohcdieuce or oh.'.truction of process so issued. 

XI.VIII. I’rovidi il, and it is hereby enacted, that the judge to whom any sucli 
process shall he transmitted for execution as aforesaid, may return the same for 
ameruhiient if it shall a() pear to be defective in foiiii, 

XLIX. And provided, that the judge to whom any writ, warrant, or other pro- 
cess for tin; seizure or detention of any pcrsoti shall bo tiuusmitted for execution 
as aforesaid, shall have aiitiiority by his eudorsenieut thereon to ilircct that hail 
tnay be taken, specifying in su<'li endorsement the amount and number of sureties, 
and fur this pur|»ose to call for such documents ainl to make such inquiry as he 
shall think proper. 

L. iVtid it is hereby enacted, that the (iovornor «»f Bengal shall determine and 
order whether any and what oaths or atfinnatioiis shall he taken or made, and in 
w'hat munru'c, hy tin* .sherills, eoroinirs, and other oflicers who shall be appointed 
un(h>r tirts Act. 

1,1. And it is hereby enacted, that a table of the fees to be taken in the said 
courts, for any business to he tione thort in, sliall he settled hy the Governor of 
Bengal, and shall be varied from time to time at the discretion of the .said governor, 
subject always to tlu: up|)robutiun and eorrection of the Governor-general of India 
in C/Ouncil ; and provided that the table of fees which shall be in force in the Court 
of Judicutiire of Prince of Wales’ island, Singn|)ore, and Malacca, at the time when 
this Act shall come into operation, shall he ol)se,rved in the courts established by 
thi.H Art until a new table of fees .shall be settled as aforesaid. 

I, II. And it is licieby enacted, that indictments, infunnations, actions, suits, 
eanses, and pro(x;edings, d( p«nding in the said < 'mirt of .ludicature ami courts 
of request whieli hv thi.-. Ad arc aboli.'«heil, uljcther originally instituted in such 
eoijit, in any biancii of il.s junsdiction, or transferred from any other court or 
courts, shall not hy such abolition be uliated, discontinued, or annulled, but the 
suiik; .shall he tr.iu'li ired, in their tiieii snlisisting comliliou respectively^, to, and 
shall suhsi-,t ami depend in, the .said courts hereby t;.siablished, according to the 
several jiirisilietioiis herehy given to such courts severally and respectively, to all 
intents ami purposes as if tliey hud b«'en respectively commenced, brought, found, 
presented, or recoriled, in the said courts hereby established ; and the said courts 
herehy c.s(ahlisli<;ci are anlhorized and empowered to proceed accordingly in all 
.such iiulidmenfs, informations, actions, suits, causes, and proceedings, to judg- 
ment and execution, and to make .such rules and ordcixs respecting the .same, and 
also respecting any sum or sums of money’ belonging to the suitors of the said 
Coint »)f .liulicature ami courts ot requests as the said courts might have made, or 
a.s the said courts hereby cslahlished are empowered to make in causes, suits, or 
proceedings eomtuenceii or ilcpending before tlie said courts hereby estabiislied ; for 
which purpose it is enacted, that all the record.s, niuniu)ent.s, and proceedings 
wliatsoever, of or belonging to the said Court of Judicature or courts of requests, or 
which ought to he deposited with such courts respectively, shall be delivered and 
depo.siud and preserved amongst ti»e records of the general courts of Singapore, 
Prince of Wales' I.slaud, and Malacca. 

l.lll. And it is hereby enacted, that the sc-ssion judge, with the resident judges 
of the gcnenil courts of .Singapore, IVincc of Wale.s’ Lsland, and Malacca, hereby 
established, shall frame such process and make such rules and orders for the exe- 
cution of ttie same in all suits to be commenced, sued, or prosccutod> and in all 
criminal proceedings vvithiu their jurisdiction, as shall be necessai^^for the due 
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execution of all or any of the powers hereby committed thesreto, and shall make lWoracr« Own; 
such rules with respect to the qualification, appointment, form of summoning, K«g)«ratkin of 
challenging, and service of jurors and assessors, as they may deem expedient and 
proper, with an especial attention to the diderent religions, manners, and usages, 
of the persons who shall be resident or commorant wiiliin tlieir jurisdiction, and 
accommodating the same to their several religions, manners, and usages, and to 
the ctrcumstaiKes of the country, so far as the same can consist with the due 
execution of law and the attainment of suUtantiai justice. 

LIV. Provided always, and it is further enacted, that all forms of processes, 
and rules and oitlcrs for the execution thereof, which bhall be framed by the said 
courts, shall be transmitted to Her Majesty's Supreme Court at Calcutta, to be by 
the said court communicated, with their uhscrvatioiib, to the (iovernor-gcncral of 
India in Council, for correction, opprubation, or refusal ; and such process shall 
be used, anti such rules shall be observed, until the same shall be re))ealed or 
varied by the Governor-general of India in Council. 


(No. 333.) 

Prom OHiciating Secretary to the Government f>f India to C. (i. Munscl, Esq., 
Junior Secretary to tlic (jovernment ol India witli the (lOvernor-Cicneral, 


3 <» I)fp. iS4'j. 

No. 30, 


Sir, 

I AM desired hy the Honourable the President in Council to requtsst tleU you 
will lay before the Right honourable the Governor- 
general the papers as per margin, on the que.«tion of 
abolishingthe recorder’s court in tlieStraits’scttIcmcnts, 
aiul of passing an Act for lliis purpose, and for the 
future administration of justice in those seltlemetits. 

■2, In the early part ol this year tlic Report of (he 
Law Coiiimissioners on this iong-pending subject was 
refciveil, and the suggestions otlen'd iherein, so far 
as coneeinc’d the kind of judicaturis to be sulistitulcd 
for those now in ( xistcuce, met tlie gem nil concur- 
rence of tlio govennnent. 'Hie llononrable Mr. Amos 
prepared tlie diatt e)f an Act, containing all the; iiiate- 
Ttal clianges in the constitution of the courts, and in 
the functions of tlie judges and uiagistratcs ; and this 
draft was approved l*y liis Lordship before he left 
the presidency, .Sliortly, liowe\er, after his Lord- 
ship's departure, but with his previous cognizance 
and assent given in Council, it was determined that 
the Law Commissioner.^ should liave an opportunity 
of considering the provisions of the draft prepared 
by Mr. AiiKiS. Actmrdingly this draft was tians- 
uiittcd to them, but they v\ere left at libel ty to submit 
another dral't, if tliey saw fit, for carrying out the views expressed in iluir Report. 

3. The Law Commissioners difl not reply to thi.s reftrenee until the titli of 
Augu.st last. 'Jhe delay can be accounted lor, and it is an evidence of the care 
bestowed in the preparing of the <lralt; but the provisions oi this drnlt, i liielly us 
regards the forms ot proeedure and the functions of assessors, were ii(»t in accord- 
ance with the sentiments of the Rresident in Council, and were consiii'.'red in some 
respects objectionable. Much ditfcmicc of opinion was also expected to follow 
when their provisions should be made public; and ton.siihring the anxiety of the 
Tlonouiahle tJoiin lor the early determination of the rp)( ,tii)n, and the advantages 
both to the community and the gorernment which will result from the r(‘moval of 
the present cumbrous institutions and forms of udminisirttion, it became u ques- 
tion upon which the majority in Council leant to the udirmative, whether it would 
not be preferable to adopt, and eventually to publish, the draft originally prepared 
by Mr. Amos, dealing as it docs only with the changes in tiie constitution oi' the 
courts, and leaving the details of procedure to be disposed of septiratcly. 

4. M'hilc thi.s question rjas yet in some degree in suspense, a reply was received 
from the governor of Prince of Wales* Island, dated 28th ^'ptcniber, to the call 
made upon him on the 17th June, for hU opinion^ as well as that of the ]<x:al 
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Despatcli from Court, dated ifj l'd>. 183;), No. u. 
li fioin tliiltbl a March Nil :|. 

Printed ropy Law I'cmuiiiis lioncih' Hrpart, dau d H I'eh, 
18412. 

Lcf^is. ("oHs. April Koh, i<) to 

Lcl';*”'. 17 June ^184*2, No.s. 2 to 8. 

Lctfi r /mhu J.kw CoMiiUshunHrti, (IiIctI 0 iM4'2, 

with J)iu(t ol Ar(. 

Litur from OHicialing Advocali-Cii.riciHi, flalcil 11 
AiigUbt 1842. 

MimiU' hy Mr. Ahkw, 1 /; Augunt 1842, 

Mintiiohy Mr. Prin.^cp, ihilpd 17 Srplcuiher 1842. 

Miimie hy Mr. Amoijt, ilalpd uft Hcptciiihfa 1B42. 

Minute hy Mi. rnn..cp, elated bcptcmiiH 1842. 

Minnie hy M/. Annt.'', datrtl Octtihrr 1842. 

Minute hy lln* Picbiilgnt and Mr. Aiiion, daUrl 18 
Uclohcr 1842. 

Minutn hv Mr. Anu)K» dated tj N i2c» N'ovciuht’i 184;:, 
th< Iriller with tjm* lilucloMirc. 

Mmuh* hy Mr, FhiiKe|(, dafcil 24 Novcmhci 1842. 

J.f.'tit .' liom Gov. I*. W. I.sland, dutfd cH Srpl. 1842^ 
with Knclosiircw, 

Letter hiiiii Gov, V. VV. daletl 4 Getoher 1841; . 

with laHlo'^urrs, 

Kxl'^act I’inaijcial Df-piirtment, duliMl N^v. 184'.!; 
with Gne KocIonuiv. 
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Ilecor<)er’s^rtj officers of the Straits’ settlements, upon the propositions of the Law Commis- 

Registration of sioners ; and as these papers, which will be found as Appendixes Nos. 1 7 and 1 8 to 
ronvqraoce*. despatch, contained full information and many valuable obaenratio^ upon the 

' ' subject under discussion, they led to an entire reconsideration of the previous 
proceedings. , 

5. The subject having thus become in some degree complicated, Mr. Amos now 
recorded a Minute, dated 20th November, in which he todc a brief review of its 
leading features. He remarked that Mr. Fullerton first started ,tbe idea of a mate* 
rial reform in the Straits’ judicature, which he proposed to etfect by dispensiQg 
with a professional judge, and making a resident at each of the settlements a 
judge ; the governor to go circuits for hearing appeals, with an appeal in certain 
cases to (Calcutta. 

6. Lord Auckland proposed to get rid of the professional judge ; to have one 
resident for the three settlements, who should try causes and prisoners on his cir* 
cuits ; and that a judge from the Calcutta court should be sent to the Straits 
occasionally to hear appeals. 

7. The Law Commissioners, in tlieir Report and draft Act, proposed to have a 
scjiarate court at each of the three settlements ; thus to obviate the necessity of 
process emanating from a distant place, and to dispense with the register and 
sheriff for the tlirce settlements, who were highly-paid officers. The head clerk 
at each settlement to do the duties of register, and a sheriff to be appointed by the 
court of each settlement, to act for that settlement only. 

8. The Straits’ authorities, in their recent communication, do not, Mr. Amos 
continued, object to this arrangement, though a modification is proposed of having 
two courts at each settlement, the inferior court to be administered by the assistant 
resident. 

f). Respecting, therefore, the division of the courts, the way for legislation 
appeared cl^ar ; and this Mr. Amos conceived was the point upon which the 
wliole reform turned. Mr. Uonham, he obst*rved, had now retracted, in the most 
unhesitutuig manner, his Ibrmer opinion, that a )>rofessional resident judge was 
not necessary. In this ail the Straits’ authorities agreed ; and the Law Commis- 
sioners had, indeed, placed , the matter out of reasonable doubt. Many the 
expectations which had been entertained of a large saving to the revenue from a 
reform of the Straits’ judicature, had, however, been built on the supposition of 
the rceordorship being abolislied. 

10. The economy of the scheme of the Law Commissioners turned on dimi- 
nishing llu; expense which followed from having a single court out of which all 
process issued, and which was obliged occasionally to move from one settlement 
to another, uUeiulcd by a cumbrous establishincut. Tliis reform would enable the 
government to save muclj which is paid to tlie registrar, sheriff, and some other 
officers of the court. 'I'he proposed diminution of the professional judge’s salary 
hud nothing, Mr. Amos remarked, to do with the reform of system, for the judge’s 
<hities would he e(|ually or more onerous under the new system. Mr. Ilonham, he 
added, thinks the Commissioners have gone somewhat too far in curtailing the 
judge's .salary ; and that .something more must be allowed to the head clerks, who, 
mulcr the new system, would iiuve to act as registrars. 

11. Indepeudeutly of economy, great advantage will arise from the speedy 
dispatch of justice, and a dimiiiutiun of its expenses by the establishment of tri- 
bunals in w hich ail process may begin and cud in the immediate settlement where 
the parlies reside. 

12. Whether there should be two courts or one court at each settlement was not, 
Mr. Amos considered, of any great consequence ; perhaps it would be more simple 
and convenient to have oile court ; and afterwards, by allotting particular cases for 
the adjudication of the assistant, all the advantages proposed by having two courts 
would he obtained. 

13. The projects and observations contained in the Straits’ papers concerning 
a division of the judicial and executive authorities, were not necessary to be dwelt 
upon. Tlie Law Commissioners proposed to leave tiiis to the discretion of 
government, to be adopted when it might be more practicable than it appeared to 
l)C at present. 

14. From these outlines of the .system to be introduced, Mr. Amos proceeded 
to matters of iuiportancc certainly, but still of secondary consideiaUoo. 

1^. The principal poit of the voluminous papers just received from the Straits 
turned upon one point. They did not approve of the appeal, except upon matters 
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of law, to the professional judge in any case, and especfially in tlie case of the §®*?*^*{^,^?** 
goveinor being the lay jed«. Mr. Amos was williii^, and the Council genmlly cSwwek 
agreed with him, to concern this pofaitt especially as the present practice ol the , 

Straits authorities^ which they all approved of^ appeared not unreasonable. Ac- 
cording to the present practicOy the professional judge may grant a new trial upon 
ally point of law. On such new trial the lay judge sits with him, and way record 
his opiniw), but tlie prolessional judge decides. It was to be observed that the 
appeal would be less necessary under the new systmn, as in the distribution of eases, 

^ those involving maftcra which the professional judge would be more conrpetent to 
decide than tl» lay judge, would be reserved for him. 

i(). Upon a variety of matters of detail, as the abolition of the grand jury and 
the courts of quarter and petty sessions and of requests, tlte Straits authorities, 

Mr. Amos remarked, concurred generally with the recommendations of the Com- 
missioners. They preferred, however, a jury, or modification of a jury, to asses- 
sors, and they thought the present praotice before the civil courts had better be 
continued, instead of the new practice recommended by the Commissioners. They 
thougiit there should be greater restrictions on appeals to Calcutta, and thCy expa- 
tiated on the increase of litigation by appeals to the professional from the lay judge 
in matters of fact. Dut this objection, Mr. Amos observed, would be removed if 
such appellate power were modified as above proposed. 

. 1 7. The Straits authorities suggested that a provision should he made for the 

trial of revenue matters now trie^efore the assistant and an honorary magistrate. 

They thought that ordinarily two circuits would be enough for the judge lo..ii>ake, 
and that it was not necessary that all causes involving points of English law'shduld 
be reserved for him. They offered suggestions on the distribution of civil and 
criminal business, and they made many observations upon the subject of law 
agents. The subject of the exclusion from the courts of professional 'hssistance, or 
assistance by an agent, was one, Mr. Amos remarked, requiring much cousidcra- 
tion, and it was not necessary to determine it at present. * 

18. Mr. Amos adverted to the opinion on the Law Coinmissioneri^ draft Act 
given by Mr. I’rinscp, officiating udvocatc-gcncrul, who lias personal experience of 
tluflltraits settlements. Mr. Prinsep was very much averse to assessors; he would 
retain the grand jury, but nut moke their presentments a nccossaiyprelimiimry to 
a criminal trial. 

i(). Having thus stated the general effect of the whole papers and cprrespontl- 
cncc, Mr. Amos laid before the Council a new draft Act, iti whicli he had in- 
corporated the recommendations of the Straits authorities into the draft of the 
Commi.ssioners, uith alterations to suit the views of the govenuneot, and to 
supply the chief details in which Mr. Prinsep bad thouglit the former draft 
deficient. 

20. The draft thus prepared by Mr. Amos, received at Mr. Prinsop’s sugges- 
tion two slight alterations, and is that now submitted for his l.ordship’s considera- 
tion. It was the opinion of the president and of Mr. Amos, that under tlic 
instructions received from the Honourable Court, the drult might Ijc at once 
published, as having been read k first time. Sir W. Casement and Mr. Prinse{> 
think rather that the draft ought to be submitted to his Lordship, in this instance, 
before publication, since it goes to alter a draft Act whicli, with his Lordship's 
concurrence, wa.s called for from the Law Commission. 

21. Mr. Prinsep goes even further, and doubts the profiricty of publi.shing the 
draft without another reference to the Home Government ; he thinks that dealing, 
ns tlu‘ proposed law docs, with a Royal court, the patent of u hicli innst be surren- 
dered, and wiih a Royal judge who site and acts by apfiointmeni of the Crown, it 
would be neither deferential nor legal, with reference to the 46th section of the 
Charter Act, to abolish the existing courts, and to. substitute others without the 
specific sanction of the Court of Directors, and that to do so would leave the 
judge appointed by tlie Crown in a false position, which might lie avoided by the 
reference for prevtous sanction to the entire arrangement. Mr. Prinsep contends, 
tliat if the govermnent cannot of itself fiass a law of this nature, it ought not, by 
the publication of the draft, to pledge itself to a course which may not be 
approved. Mr. Prinsep does not look upon the late despatches from the Honour- 
able Court as a sanction tpthe measures contemplated in the draft A.ct. He cites 
the sentiments exfwessed fay the Honourable Court in 1 836, with reference to the 
Act for permitting British subjects generally to hold lands in India, a; condemita- 
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torv of the practice of publishing in India without their previous sanction, drafts 
of faw, the passing of which is conditional upon their sanction. 

22. In this particular opinion, however, the majority of the Council do not 
agree. 

23. I am therefore desired to submit the draft Act as agreed upon by the mem- 
bers of Council, and to request the favour of your communicating at an early 
opportunity, his Lordships sentiments upon it. The proceedings up to the pre- 
sent date, will he forwarded to the Honourable Court by the earliest possible 
opportunity. 

J have, &c. 

(signed) F. J. Ilalliday, 

Officiating Sccrctai^ to the Government 

Fort William, 30 December 1 842. of fndia. 


J^t I ( '01. '! .]JU1 

rvch‘ k *j, 

Lf’lii'H.C/oiri.l I Sept. 

(Nhis. vv: jun. 
Nns. 1(1 


( Leghslativo De[)artment. — No. 3 of 1838.) 

To the Honourable the Court of Directors of the East India Company. 

Honourable Sirs, 

The afl'uirs of the .settlements in the Straits of Malacca, have recently engaged 
much of onr attention in the general dcparlmcut, from which the principal results of 
our deliherations will he reportc<l, in due course, to your Ilouonruble ('oin t. Other 
points connected with the mhninislration of those sctlleincnts, which it has been 
necessary to provide for by legislative eiiaclrneid, or by ex(!Cutive measures, have 
been, or will he, treated on in our ordinary d(;spatches. 

2. Ihit we desire to bring the sulycet of the papc'rs now submitted, as far a.s 
they relate to the question of the inuintenance of the recorder's court, to the 
espeeiul notice of your Honourable (’omt, Iweause, with reference to the great 
cost, of tliat esiaBlishinent, and the small ninnhers and general poverty of those who 
are snhjecl to its jurisdiction, and for « hoin it is kept up at the expense of the people 
of continenfiil India, we think it extrenu ly tlesirable that wc should be furnished 
with iuithorily, under section 40 of llie (diartcr Act, to abolish the recordi'r's 
court as soon as we are prepared to make efficient provision for the more econo- 
iniral adniinistrutiun of justice in the seiilemenls of Priiue of Wales' Island, Sin- 
ga[)ore, and Malacca. 

3. W'e iiecil not ri peat here tlie ohjeetions to tlio maintenance of the court 
upon its |)iesenl footing, which have l)fen <;xpresse(l in the Minutes of the 
Cl oveinor- general, and of Mr. Shakespenr, cited hclow^, and which' we en- 
tirelv espouse. MV have of conise given the arguments of the laic Sir Benja 
min Malkin (a hose early death ne feel to have hocn a serious public misfortune), 
in favour of the existing system, all the attention which the ability and eminent 
moderation witli which they w«*re urged, demanded at onr hands ; hut wo fully 
concur with Mr. Shakc-spear in considering those arguments iusnflicicnt to aft'ect 
our opinions, “ as to the inexpediency and injustice of incurring the pre.scnt inor- 
dinate expense for the administration of civil justice, 
to a population not exceeding one-sixth of that of 
one of our ordinary zillah jurisdictions.” 

4. We solicit, tlierefore, authority to abolisli the 
recurder.s court in the Straits, and to provide for the, 
administration of jn.stice in the .settlements in that 
(|narter, in the manner recommended by Mr. Shake- 
spear, in the passage quoted on the margin, from his 
Minute of the 27th September last, and supported 
by the Governor-general in his Minute of tiie 16th 
of th« following month. 

Wc have, 8tc. 

(signed) J. Ross. H. Shakeapear. 

W. Morison. C. H. Cameron. 

Fori Wdliam, 22 .lanuary 1838. 

* MiV'WU* of Ciovcrnor-geneittl, datrri <j Febru«ry 1837., 
l’,}.uncl pnmpraphs 404 to 401, 483 to 437, «nd 435) to 456. 

Miiiulc by Mr. Sliakrfipcar, dated 37 September 1837. 

Minute by the Governor-generfd, dated 16 October 1837. 


“ Nor do tlifi di'flii iiUit's »>f nllowtii); an apjH'.d <m ibv 
reroni to tla; Nupri'niv ('oiirt ul ('olrutta, inou tlic local 
couitii, ill all rivil ciiHi'b of ui!i;;nit(id(', Hitiiilar to (bo 
appiMil from tilt Siipiomo Couit its-olf to tin' l*ri\j 
Council, piost'iii till iiisolvcs to im iniiid as at all insii- 
perolilo ; iiidiTd 1 van mt no inorv diinplo arraii^'vinvnl. 
nmii) nnin voiisnuant to vxi..liiij); institution^. Wltiii' a 
rolvri'iicv (iir roniirnintion vf bviitvofo, viibvr to the 
conn or tolbv (MiM rninont, ax in cases of court uiailit'il, 
niiglil bo nnulr in vrnuinal « iixca in winch the sonlvnov 
oxveV'U'd 14 vi’ivis' inninsonim nt, all other cast'i bvyonil 
ibe vonUH'tvnvy ot ilu nnniistrntv to di vidv, to be dis- 
poxvil ol liy a quai'tor xcssionx and a jury.” 
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(Legislative Department.— No. 1 5 of 1 839.) 

To the Honourable the Court of Directors of the East India Compatty. 


No, 3 . 

R«C!ori)cr*« Coaet t 
Rnf btmtun of 
CotkveyunrfM. 


Honourable Sirs, 

We have the honour to reply to your Honoumblc Court s despatch, dated the 
19th of February 1839 (Legislative Dcpaitmcnt, No. 2.) 

2. With reference to those parts of the despatch, and of the pajwrs which 
accompanied it, that relate to the transportation of European convicts, wc have 
the honour to solicit that your Honourable Court will take measures for ftrocuring 
an Order in CounciU under the h (h^o. 4, c. 69, s. 4, authorizing each of the local 
governments of this country to appoint the places to which persons senteuceil to 
transportation by the Indian courts may he sent. This provision will of course 
apply only in the case of European convicts. The statute in (juestioii appears 
to have been overlooked, for no Onler in Council under it has ever been received, 
as we believe, by any Indian government. 

3. We have, in obedience to the orders contained in this despatch, referred the 
question of the abolition of the recorder’s court in the Straits to the Indian Law 
'Commission. 


4. A copy of a Minute by our colleague, Mr. Amos, on the points noticed Legi8.('oiis.54Jiin« 
in the opinions of counsel, which accoropunietl your despatch, is forwarded 57* 

herewith. 

We have, &c. 

(signed) .7’. Jiohertaon. 

Fort William, 24 June 1839. /C. /K Jilt'd. 

IV. CMemait. 

A. 


(Ixigislativc Department. — No. 32 of 1842.) 

To the Honourable tlic Court of Directors of the J‘/ast Imlia Company. 


Honourable Sirs, 

W'lTH reference to our despatch, Nt». 10, dated the bth May last, wc liuve the 
honour to forward to you printed copies of the Law Cominib.sioners’ lleport, dated 
tlie 8th February lash nu the subject of abolishing the recorder’s court in ll)C 
Straits settlements, and the draft Act prepared by ilicm lor amending ibe judica- 
ture of those .Hctllcmeuts. 


2. Wc also beg to enclose copies of the Minute.? recorded by the members of 
this Board on the receipt of the I,aw Conimissiuncrs' draft of Act, of pajrers siuc:c 
received from the authorities in the Straits, and of Minutes recorded in coiibcqiicncc 
by Messrs. Amos and Prinsep. 

3. The paper marked No. 34 in the packet is the draft Act, as .settled by ns 
after full discussion of the recommendations of the Law Commi.s.siorujrK and of the 
Straits authorities, and of such alterations in them as it appeared to us individually 
to require. 

4. Awwe of^yoor Honourable Court’s wislrcs for the early completion of the 
measure," our president ^tl Mrr ATTOS ^e firdr^Tnioh that the tlTraft should be at 
OBtfc published, as'KaviiJgToch read for Hie firstinne. Sir Willtanr CasctncDt and 
Mr. Prinsep thought rather that •thir(h^'''BlRwld>-be--tM«biPrtt»d 

general before publication, as it goes to alter a dmft Act, which, with his Lrjrd- 
.sbip’s concurrence, was at first called for from the Law Commissioners. 


f.f ili Apr. 

1 18 loui# 

17 Jutio 
1842. Noh. *i to 8. 

'otiH, '2’iJuiy^ 
1842, No. 1:3. 
Lpi^ih, Cotifii. 2 
1842, No. i'Al 
I A ^iw.Cotih, 30 Dec. 
1B42, Nofc. 3 to 30. 


5. We have adopted this latter course, and the papers arc now under trans- 
mission to the Governor-general, to whom we have also submitted the qiu*.s(io«i 
raised by our colleague, Mr. Prinsep, whether it would be proper to publish the 
draft without previously submitting it for the sanction of your Honourable Court. 
300. M M 4 We 
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Hecor^er's Court ; We do itot consider that any further expression of yonr Honourable Court s 
Registration of 8entinicitt.s than what your Honourable Court ha« already commanicated is 
Conveya^es, necessary. 

We bare, &c. 

(signed) TiT. /K Bir ^. , 
Eort William, 30 December 1842. Wm. Casement, 

A, Amos, 
ff. T. Prime^. 


Extract from a DESPATCH from the Honourable the Court of Directors,, in 
the Legislative Department, No. 2 (19 February) of 1839. 

Para. 2. T 11 e first of these questions is thus stated : “ Whether the Legislative 
(Council of India has the power of enacting a law or regulation for the abolition of 
the recorder’s court of Prince of Wales* Island, kSingapore, and Malacca, as it now 
exists under the charter, of justice before alluded to, and to make other regulations 
fur the administration of justice in those settlements in lieu thereof r” 

3. You will |)erccivc that counsel arc of opinion that the Legislative Council 
nf India have the power of abolishing the recorder’s court of Prince of Wales’ 
Island, Singapore, and Malacca, and of making other regulations for the adminis- 
tration ol' ordinary justice in lieu thereof, the sanction of the Court of Directors 
and Board of Commissioners for the Affairs of India having been previously 
obtained for the exercise of that authority. We desire that you will immediately 
refer the question for the consideration of the Laiv Commissioners ; and if after 
receiving their report, and giving due notice, so that the cuininunity of those set- 
tlements may offer any objections to the plan, you shall still be of opinion that it 
is advisable to abolish the recorder’s court, we hereby convey to you the necessary 
sanction. You will give us the earliest practicable notice of the tribunal to be 
substituted for the recorder’s court, so that, if necessary, application may be made 
to the Crown for vesting it with Admiralty jurisdiction. 


Extract from CASE, and OPINION, enclosed in Court’s Despatch, No. 2, 

of 1839, l.<egi8lative Department. 

, 1st. Whether the Legislative Council of India has the power of enacting a law 

or regulation for the abolition of the recorder’s court of Prince of Wales’ Island, 
’ Singapore, and Malacca, as it now exists under the charter of justice before alluded 

to, and to make other regulations for tite administration of justice in those settle- 
ments in lieu tliereof ? 

3 & 4 Will, 4, We are of opinion, lliat with the previous sanction of the Court of Directors, 

c. Hj, ». 4O. j,„j| of course tnat of the India Board, the Legislative Council of India has the 

power of enacting a law or regulation for the abolition of the recorder’s court of 
Prince of Wales’ Island, Singapore, and Malacca, as it now exists under the charter 
of justice referred to, and to ni^e other regulations for the admiuistration of 
ordinal y justice in lieu thereof. It will deserve consideration, however, whether 
sue!) abolition might not involve the abrogation of the late Admiralty jurisdiction 
in cases of piracy, conferred by die Crown upon the court of Prince of Wales' 
Island, Sic , ; gnd it is not clear that the Lepislative Council of ]{n^ia has the 
power to re-enact and annex top new court the same Dnaera and authorities given 
i>y me i^rown to an existing ana s pecified court. 

(signed) J. Campbdl. 

n, M. Ro(/e. 

JR. l^pankk. 

Jamas Wigram. 


V 
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(Legttladve Depurtmoit-^No. 3 of 1843.) 

Oor GovernOT^GencMl of lodia in Coundi. 

1. Iv our de^toh in this department, under date the 19th Febnmry (No. 3 ) 
1830, we §^ted to you our sanctimi for abolishing the recorder's court at Prince 
of Wales’ Island, without which, under section 46 of 3 & 4 Will. 4, <c. 85, it u 
imt lawful for you to adopt that measure. We also dcsirod that the "question as 
to the propriety of abolishing that court might immediately be referred for tbe 
consideration of the Law Commissioners, and that due notice of any law for tbe 
purpose mi^ht be ^ven to the eommuni^ of the diree settlements over which the 
court exercises jurisdiction. 

3. We are not apprised what steals have been taken in pursuance of these 
instructions ; but our attention has since been forcibly drawn to the representa- 
tions regarding the recorder’s court contained in Lord Auckland’s Minute, under 
date the qtli of February 1837. 

3. In that Minute the charge “ necessarily dependent on the present form" of 
tbe recorder's court is stated to amount to .... Jlf, j 1,33,620 
And other judicial charges, exclusive of police, to ... Rs, 91,731 

Making a Total of - Rn. 2,i5»;;5i 

While the population of the settlements amounts only to 184,912 souls, of whom 
there are not 500 Europeans, and the revenue to Its. 5,23,266, This charge 
seems as disproportionate to the wants of the community as to the resources of 
the government. If it were otherwise ne conceive that it should he met by the 
imposition of a duty on the trade of the settlements fur whose bencTu; it is incurred, 
rather than by throwing the burden on the revenues of India. 

4. The scheme which had been submitted lor Lord Auckland’s consideration, 
and uhich he observes “ might l>e explained to the Honourable Court as one that 
might possibly with advantage be substituted for the present inefficient and cosUy 
sy.stem," is in substance as follows : that there should be one magistrate and 
as.sistant at each of the three settlements, exercising both civil and criminal 
Jurisdiction; that there sliould be one resident for the throe settlements, witl> 
appellate jurisdiction from the magistrates’ courts, and holding his court at each 
settlement alternately, and that the resident should be authorised to reserve such 
civil or criminal cases as be might think proper for trial before one of tlic judges 
of the Supreme Court of Calcutta or Aladras, who should once a year, or oWict*, 
make a circuit of tbe three settleiuents. 

5. The suggestion with regard to the magistrates and residents’ courts (if on 

consideration deemed advisable) appears to us calculated to eflTect the requisih; 
reducUon of expense, and to be eahy of execution. But the proposed deputation 
of a judge of one of tbe supreme courts seems liable to some objections, which we 
should wish you to weigh beforehand. To depute a judge once a year or oi'tencr 
from one of the Indian presidencies to tbe Straits would occupy tiie chief part of 
his time, and would ma^e his salary, and eventually hjs pension properly charge- 
able, at least in the same proportion, to the Eastern settlements: with the 
additional charts for the circuits, the arrangement, therefore, would not be 
economical, liie cx^ieose attending it would also be disproportionate to the small 
number of cases^ civil or criminal, likely (p be Reserved fbi; trial by the 

judge on circuit ; an^ considering that^q law as as the system of judicature 
would differ from thbw with whira the judge was usually conversant, it may be 
doubted whether the operation of the ai^ggffi'gMt wtmfdpnTveWisfh'ctbfy, either 
to the mind of the judge Or the public iotcrcsts. Moreover, unless the services 
of the judge admit of being altogether dispensed with in the court to which he 
belongs, it seems unquestioiiahm that his absence fur protracted periods could 
hardly fail to lead to much inconvenience and embarrassment 

6. We wish you to take joto tonsideratioo, wheUier after tbe abolition of tfie 
recorder’s court, and the completion of the new arrangements consequent thereupon, 
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! the advantageii of the proponed circuit might not in a great measure be attainai 
without being liable to the objections which we have adverted to, if an appeal or 
reference were authorised from the resident to the Supreme Court, or to one of 
the judges, in any case which ulterior jurisdiction might be deemed advisable^ 

7. We are the more disposed to believe that an appeal or reference of this 
nature would prove an adequate and satisfactory arrangement from what is stated 
in Lord Auckland’s Minute. Mr. Bonham,” he observes, “ shows that from 
October 18^4 to February 1833, a period of eight years and fouV months, tl||t 
settlements l»ave bad the benefit of a recorders presence for only two years. 
During four years and six months of that time the court was open without a 
recorder, and the lay judges performed the whole judicial business, without the 
assistance in any way of a professional judge, or any appeal to one. During the 
remainder of the above period, viz. i year and to months, the court was shut 
altogether, under what appears to have been a misconception of the effect%f the 
abolition of the late government ; but had no such misconception occurred, the 
lay judges would have done the whole business for these 22 months also, for there 
was no rccortlcr {)resent. Thus the certain presence of a professional judge once a 
year will really be more than any one settlement has had under the present system. 
If a power of reference to Calcutta on si>ecial cases be given upon the consent of 
both parties, to which I can see no objection, still greater facilities to tlie dispatch 
of business will exist.” 


8. With reference, tlierefore, to the recorder’s court, the various considerations 
set out in the Minute of Ix^rd Auckland render it dc.sirable tliat you should take 
into your consideration the pro[)riety «f its immediate abolition ; and on the re- 
construction of the judicial .system, by which it is to be replaced, the chief points 
which ap|)ear to u.s to be necessary to hold in view are to provide for the ordinary 
admlni.s(ratiun ol justice, in the language best understood by the gi’cat majority 
of the iithubitaiits, the diniiiiutioii of flic excessive charge at vvhich ju.stice is now 
administered, an<l to some extent a modification in practice, evidently contciiiplatMl 
hy the charter of the English law when a))(>licd to Asiatics. But we do nut think 
it necessary that the almlition of the court should he postjmned until you Ijavx- been 
able to lonn a new code of laws for the varied population inhabiting the three 
settlements. 


Wo are, &c 

(signed) (ieorge Li/ull. 

J. L. Lmhington. 
r. Vans Aiiutru'. 

C. AMs. ■ 

J. Petty Muspratt. 

II, Shank. 

jy. II. C. Plou fhi. 


ly. Young. 

John Colton, 

Henry Alexander. 
M. T. Srmth. 

F. Warden. 
Archibald Robertson. 


% 
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ESTABLISHING A COUIIT OF SUBORDINATE 
JURISDICTION IN CALCUTTA. 


(No. 54 .) 

From IL D. MaugleSf Esq. Secretur}' to the Oovernment of Beneal^ to 

W. IL Maataghteriy Esq. Secretary to the Government of India,^ Judicial 

Defiartnicnt 

Sir, 

WiTjr reference to the annrxcd paracrapli of a despatch from the Honourable 
the Court of Directors, dated the 27th December 1%S33, No. 13, I am directed by 
the Honourable the Governor of Bengal to forward to you, for tlie purpose of 
being; kid before the Governor-general of India in Council for considemtion and 
orders, the undermentioned documents ; viz. 

Copy of u Letter addressed to the Officiating Secretary to the Government ^ FoK 
St. Geprgo, dated the 10th November 1834. 

Letter from the Chief Secretary to Government of Fort St. George, dated the 3d April 
with its Enclosures. 

Letter to the Comnisaioners of the Court of Requests at this Presidency^ dated the 
«8tii April 1835. 

Letter from the Cotnmissionlprs of the (’ourt of Requests, dated the 15th May 1835. 

Letter to the Chief Secretary to the Government of Fort St. George, dated the ipth 
May 1835. 

Letter fiorn tlie CJiief Secretary to the Croverniiieiit of Fori St. George in reply, dated 
the uih June 1835, with an Enclostire. 

Letter to die Commissioners of the Court of Requests, dated the 3uih June 

Lettei from the Sceretnry to tho Goveinmetit of Fort St. George, dated the a 1st Attgwsl 
183.";, with iiH Eiiclosuies. 

Leltei to the Corniuisbionertt of the tyOun of Kequciits, dated the 2zd September 183,5. 

Letter from the ConimisMoncrs of the Court of UequeAts, dated the iolli Septeinht r 
183,5. with its Fnclonures. 

lAtier from the Commissioners of the Court of Requests, dated the Olh Octolier 183^). 

liCtiei to the Commissioners of the Court of Requests, dated the «7tli October 1835, 

Leiter from the ConuntHsioners <d' tlie Court of Requests, dated the i<tth instant, with 
its Enciosure. 

2, You arc requested to return the original enclosure.^ wlien iu> longer required. 

1 have, &c. 

Fort William, (signed) if. D, Mangles^ 

29 December 1835. Secretary to the (iov‘ of Bengal. 


(No. 70 

From W- IL Mccfwghteji, Esq. Secretary to the Government of India, to 
jf?. D. Alangks^ Esq. Secretary to the Government of Bengal 

Sir, 

With reference to your letter, No. 54, of the 29th nit. with enclo.surc8, on the 
subject of the revision of ibe present system of the court of requests, I am 
desired to suggest that the Honourable^ the Governor may be pleased to refer to 
the Commissioners for their opinion whether tire scale of fees as speci&ed in tlic 
subjoined Memorandum f corresponding more nearly with that prescribed in Regu- 
lation X. of 1829) would not preferable to the scale submitted by them in the 
enclosure of their communicaltou to your address, dated the I4jth ult., and if not, 
to state their objections, for tlie information of ttie Supreme Government. i 

^ I have, &c. 

Council Chamber, (signed) fV. II. Mm^rnghttn^ 

18 January 1836. Secretary to the C(m^ of India. 
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i-rgl*. Cons. Minute by the Honourable T. B. Macaulay, Esq., dated the ist February iS-iU. 

I February 183G. ^ m jo 

Wo. j. In looking through the papers relating to the court of requests at Calcutta, it 

has occurred to me that it would be desirable to refer tliese papers to the Law 
Commission without delay. The Commissioners should be requested to take into 
their immediate considcrutiou the whole system of the court of requests, its com- 
position, the extent of its jurisdiction, as respects both the amount und the nature 
of claims, its mode of procedure, its charges, and the way in which Uiose charges 
are met. 

It is my firm conviction that we may, witiiout laying any additional burden on 
the State, provide Calcutta with a most efficient tribunal, competent to dispose of 
all the less important and intricate civil ca.sc.s. 

This, however, is only a small part of the benefit which I anticipate from a 
revision of the system of the court of requests. We may witli great advantage 
make trial in this court of several important reforms, before we introduce them in 
the mofussil. An apprehension is often expressed by persons whose opinion is 
entitled to groat weight, that principles of jurisprudence which theoretically arc 
unobjuclionablc, may in practice lie found to produce pernicious results ; we can 
never bring this important question to the test with so much care and so little risk 
as by trying the cxperiincut in a court for the recovery of sinull debts at the seat 
of government. A bad system may go on long in a remote zillah without 
I attracting much attention ; but evils which are daily felt by every shopkeeper in 

('alcutta must very soon be brought to our knowledge. The court will sit almost 
under our own eyes j we shall read its proceedings in tlie newspapers ; we shall 
very soon be plied hard with petitions if its machinery does not give satisfaction ; 
we shall be able to correct our errors here, and we shall avoid falling into the same 
errors elsewhere. If, on the other hand, we find, as I have little doubt that 
shall, that the theory now generally held by the ino.st enlightened European jurists 
is confirmed by experience, wc shall proceed with greater confidence, and with the 
approbation of the public, to introduce throughout our empire a rational, cheap, 
and speedy system of procedure. 

(signed) 7*. B. AfacauUy. 


l-cRif Cons. Minute of tlie Governor Generd and Members. 

Fvhruary 183O. 

*'• 1 CONCUR in the proposition for sending the papers connected with the court. of 

requests to the Law Commission for the purpose stated in the first paragraph of 
Mr. ^lacaulay’s Minute, the other points adverted to in the Minute being of course 
open to future discussion when the draft of the law shall be received from the Law 
Commission. 

(signed) * C. T. Metcalfe. H. Shakespear. 

Fort William, H. Fane. C. T. Robertson. 

1 February 1836, W. Morison, ' 
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(No. 26.) 

From W. H. Maau^hteA^ Eaq. {Secretary to the Goveromcnt oC lodia, to 
F. Era. Secretary to the Indian Law Commiimon. 

Sir, 

1am directed by the Honourable the GoTe^oo^ general of India in Conncili to 
transmit to you, ror submission ^to the Indian Law Commissioners, the scTeral 
^pers spedned on tl^ tuarj^n,* in original, connected widi the court of requests, and 
request that the Commission will take into their immedthte consideration the whole 
system of the court of requests, its composition, tlie extent of its Jurisdiction, as 
respects both the amount and the nature of claims, its mode of procedure, its 
charges, and the way in which those charges are met. 

You are requested to return the original papers when they are no longpr 
required.' 

1 have, &c. 

Council Chamber, (signed) W. H. Macnaghktu 

I February 1 836. Secretary to the Govcmincni of India. 


No. 4. 
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Legis. Cons. 

1 February iSstt. 
No. ‘7. 

lAgislutivt; De|i. 


(No. 376.) 

From jR. JO. Mangles, Esq. Secretary to the Government of Bengal, to Conv,^ 

JV. TI. Macnaghten, Esq. Secretary to the Government of India. * ^ 

Sir, 

With reference to your letter, No. 7, of the 18th ultimo, and its enclosure, 1 JuJicial Dep. 
am directed by the Honourable the Governor of Bengal to forward to you, for the 
purpose of being laid before the Govcrnor^general of India in (Jouncil, the accom- 
panying copy of a letter from the Commissioners of the court of requests, datetl 
the 17th instant. 

I have, &c. 

Fort William, (signed) R. D. Mangles, 

33 February 1 836. Secretary to the Government of Bengal. 


From the Commissioners of the Court of Requests, Calcutta, to R. D. Mangles, Esq. Ia'bIs. Ciuy*. 

Secretary to the Government of Bengal, Judicial Department. 7 

Sir, . 

1 . In reply to your letter of the 2otl» ultimo, we beg to stale, that the scale of foes ”*' * 

in the memorandum subjoined to Mr. Macnagbten’s letter is preferable to that 
submitted by us, inasmuch as it is more simple ; but that, on the other hand, it 
is open to the objection, tliat the costs under it would bear a much lc.ss even pro* 
portion to the sums sued for. 'iJius, for example, when the sum in dispute amounts 
to a fraction more than too rupees, the suitors would have to pay as much as if 
it amounted to 300 rupees. 

•2. The total amount of costs levied under it would, as nearly as we can ascer* 

tain. 


* Copy of Letter from the Secretary the Government of Bengal, Judicial Department, No. 54, 
dated the apifa December 183$. 

Ditto - - ditto • • to the Secretary to Ui* Government of Fort St. George, 

dated loth November 1834. 

Ori^nal ditto from the Chief SecraUry to GovernmeOt oi'Fort .St. George, dated 3d April 1835, 
with EncloMrev. 

Ditto to the Contmiinonera of the Coon of Eequoeta of Fort William, dated sStli April 1 P3/;. 

Ditto • * ditto - • ditto • - dated i.;ith May 1835. 

Ditto to the Chief Secntaiy to Government of Fort St. Ooorge, doted igtii May 1835. 

Ditto • from ditto • in reply, dated iitb June >835, wiUi Kncloaure, 

Ditto to the Conuniasionen of the Court of Uequeete, dated suth June 1835. 

Olitto from Secretory to Govemmeot of Fort St. George, doted out August 1835, witli 
Eadoe nrc i. 

Ditto to Conmiiasioners of the Court of Requesu, doted zed Scptcmlicr 1835. 

Ditto - from ditto • ditto * , doted l^ili September 1835, with Euclosuren. 

Ditto - from ditto ditto • doted fidi October 1835. ' 

DitCo - to ditto - ditto • dated 27th October 

Ditto . fram ditto - dhto > doted I4tb December t8^, with EiiC-IOfili'C. 
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tain, be about equal to that realised under the present table of fees, and would be 
about onc'sixth less than what would be levied under the scale proposed by us. 

We have, &c. 

(signed) C, W, Srictxike, 


Court of Requests, 
17 Fi'bruary 1836. 


J. W. M'Leod^ 

W, Doth, 

Commissioaers. 


Judicial Department, 
^3 Feb. 1836. 


•» 


(A true copy.) 

(signed) 

^crel 


icretary 


R. D. Mangles, ^ 

to the Govemment of Bengal. 


(No. 4h.) f 

From JP\ Jl. Macrtu"hten, Esq. Secretary to the Government of India, to ¥. MilktU 
E-sq. Secretary to the Indian Law Commissioners. 

Sir, 

In eontinuatioi) of iny letter. No. jO, dated the ist ultimo, I am directed by 
the Right honourable the (iovernor-gcncral of India in ('ouiicil, to transmit to you, 
for the consideration of the Indian Law Commis-sioners, the accompanying copy 
of u correspuudcnce, noted on the margin, on the subject of the scale of fees sug- 
gested to be levied in future on .suits coming before the court of requests for the 
recovery of small debts. 

1 have, &c. 

(signed) W. Jhf, Macnaghlen, 

Council Chamber, Secretary to the Government of India. 

7 March iH3(». 


(No. 1 j.) 

l'’rom /’’. MilUtt, l’iS([. Secretary to the Indian Law Commissioners, to H. 

MacnuiihUn, F.sq. Secretary to the ( Jovernment of India. 

'rut revision of the whole system ot the court ol requests having been rclerrcd 
to the Indian Law (’ommissioiiers, by your letter, No. 26, of the 1st February 
last, the Commissioners have, in pursuance of those instructions, been engaged in 
preparing the ihaft of an Act for remodelling the constitution, jurisdiction, and 
ju’actice of that Court. 

2. In the performance of this duty important reforms have occurred to the Coui- 
mi.ssioners, affecting to a considerable extent the jurisdiction of hi.s Majesty’s 
Supreme (lourt of Judicature, ami imposing at the same time new duties on its 
jmlgcs. The Conmnssioners are now desirous to communicate with the judges 
for the purpo.se of inuturing those reforms, and think that, under the circunv 
stances, it would he mort' advantageous that they should do so by the special 
direction of government, of which direction an intimation might be given by 
government to the judges, than by adrlrcssing themselves directly to those autho- 
I itio.s. I have therefore been directed to request that you will submit this sugges- 
tion to the consideration of the Right honourable the Governor-general of India 
in Council. 

I have, &c. 

Indian Law ('ommission, (signed) F. MiUett, 

3 June 1836. Secretwry, 


(No, 162.) 

Fro«n the Government of India, to the Honourable the Judges of the Supreme 

Court of Fort William. 

Honourable Sirs, v 

We have received a communication from the Indian Law ComiQis.sioners, to the 
effect, that tltey are exceedingly desirous to obtain the benefit of your aid in 

mfturing 



i^tANiiiir^cntesi^oiiimRs. 

lUBturing a plan for retnodellti^ the constitution, junadiction, and practice of the 
^court of r^uests. ^ ^ 

. 2. Sensible as we are of the advantage of your valuable advice in all matters 
connected with legislation, we have not hositat^ to direct the Law Commissioners 
to apply to you, not only on the present occasion, but whenever they may stand in 
need of your as^tance, feeling assured that it must be gratifying to ymi tCf make 
yoiff knowtedge and experienee conducive to the success of the important labours 
in which the Commissioners are engaged. Should there be any particular chaiiael 
■fjSirough wbicl) you would prefer that the Law Commissioners should address yooy 
we request that you will do us the favour to let us know, in order that, as regards 
this point, the Commissioners may be duly apprized of your wishes. 

We have, &c. 

(signed) Auckland. IV. Moruou. 

Councii Chamber, //* Fane. /f" Shakespear. 

13 June 1836* A. Ross. T. B. Macaulay. 


(No. 165.) 

From W. H. Macnaghien, Esq. Secretary to the Government of India, to F. Milktt, 
Esq. Secretary to the Indian Law Commission. 

Sir, 

I AM directed by the Right honourable the Guvernor«gencral of India in 
Council, to acknowledge the receipt of your letter, dated the 3d instant, and in 
reply to forward to you, to be laid before the Indian Law Commissioners for their 
information atid guidance, copy of a communication this day addressed by his 
1 .ordship in Councii to the judges of tlic Supreme Court of Fort William. 

1 have, Lc. 

Council Chamber, (signed) fV. U. Mncrnghkn^ 

13 June 1836. Secretary to the Government of India. 


From the Honourable Judge-s of the Supreme Court of Fort William, to the Right 
Honourable the Governor-general of India in Council. 

Right Hon. Lord and Hon. Sirs, 

We have the honour to acknowledge the receipt of your letter, dated the i3tli 
of June, communicating to us the wish of tlic Indian I.aw CorninissionerH that wc 
should aid in maturing a plan for remodelling' the cutislitution, jurisdiction, and 
practice of the court of requests, and stating that the Right honourable the 
Governor-general in Council has directed the f.AW Commissioners to apply to 
us, not oiuy on this occasion, but whenever they might stand in need of our 
assistance. 

In reply to this communication, we have only to express our willingness to give 
every assistance in our power to tlie Law Commissioners in their maturing a plan 
for remodelling the court of requests, and our rendiness on all other occasions on 
which the Law Commissioners may desire to consult us, to give, as far as wc are 
able, our aid in furtherance of the important labours on which the Commissioners 
are engaged. 

There is no particular channel through which wc should prefer to be addressed 
by the Indian Laiv Coramissionera ; we are ready to put ourstdves in comnouni- 
cation w'itb the Commissioners in the way that may be best suited to the free 
oomrounication of our {pinions on the important subjects to which our attention 
may be called. 

We have, &c. 

^ (signed) Ryan. 

CoBit House, 21 June i8j6. /. P, GrarU, 

B. H. Median, 


No. 4|» 

Kciafaihbi«wii!li2^ 
of 8olw«eiMiM 

in CmIouUo. 


Dpp. 


4 July 

Wn. I, 
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No. 4. 

£htabi»bing«Coart 

of 8ui)Oi4j|it49 (No. fSj.) 

in Catcatu. Frimi //. Macnaghten, E!sq. Secretary to the Government of India* to'#*. 
• • — "■ Esq. Secretaiy to the Indian Law Commfeaionere^ 


Sir, . 

In continuation of my letter* No. 165* dated the 13th altimo* 1 am direoted by 
the Ri^ht honourable the Governor-geueral of India in Conncil* to forward to you,.;, 
to be laid before the Indian Law CommUsionera for their information, ccfpy of 
communication, dated the 21 at of the same month, received from the judges of the 
Supreme Court of the presidency of Fort William, in Bengal. 

I have, &c. 

Council Chamber, (signed) W. H. Macmghtm^ 

4 July 1836. Secretary to the Government of India. 


(No. 975 of 1 836.) 

I c i> Corn* Acting Secretary to Government of Bombay, to tlie 

iS^juiy Secretary to the Government of India, in the Legislative Department, Fort 

No. 4.’ William. 

Sir* 

Judicial Dep. I AM directed by the Right honourable the Governor in Council, to traas- 
mit to you, for the consideration of the Right honourable the Governor-general of 
India in Council, the accompanying copy of a letter from the senior magistrate 
of police, dated 8th April last, suggesting the passing of an Act, giving etfcct 
under this presidency to the Act of Parliament passed on the 30tb July 1835, 
entitled, “ An Act to amend and consolidate the Laws relative to the Merchant 
Seamen of the United Kingdom, and for forming and maintaining a Register of 
all the Men engaged in that Service,’' with the opinion of the acting advocate- 
general, and to state, for the information of his Lordship in Council, ttiat although 
this government consider the measures of the kind suggested by Mr. W'ardcn 
advisable, this government have not deemed it necessary to sut^pit the draft of 
an Act, iKjcause the subject applying to the whole of India, it will no doubt 
engage the attention of the Governor-general, as a general question, should his 
Lordsliip l)e pleased to concur in the views 'taken by this government regarding it. 

1 have, &c. 

Bombay Castle, (signed) li. S. Townsend, 

3 June 1836. Acting Secretary to Government. 


(’on,s. 
>8 July i83(). 
No’. 5. 
Imu'Iosuiv. 


(No, 137 of 1836.) 

From John Warden, Esq. Senior Magistrate of Police, Bombay, to the Secretary to 

(government, Judicial Department. 

Sir, 

The Act of Parliament of which the accompanying is copy, entitled *' An Act 
to amend and consolidate the Liws relative to the Merchant Seamen of the United 
Kingdom, and for forming and maintaining a Register of all the Men engaged in 
that Service,’' was lately brought to my notice by Captain Hopkins, commander of 
he Buckinghamshire. It has had effect from the 31st day of July last, aod .if, as t 
believe, it lie in force not only in India, but in every part of the world where a British 
merchant ship may be found to be subjected to its .provisions, and there are two 
rcsiieetable Britt.sh merchants to enforce them, I beg leave to suggest to the 
Right honourable the Governor in Council that 50 copies be forthwith printed for. 
the use of this, the collectors and master attendants' departments* and cd others 
whom it may concern. 

2. But if it should be said not to have effect here, I think the ^overnntent 
of India should be solicited to pass an Act giving it the sanction of law* at this 
presidency. 

3. in the 47tlt paragraph of my Report to the Laat Commission, I stated my 
belief **that there is no class of people who require more protectioD from tyranny 
and injustice than sailors, ’’and 1 am gratified to find that opinion so soon justified by 

die 
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the passing of an Act of Parliament ** to |pve seamen all dnc eoeouiagmpaot and EttiililiihtagWiEi^ 
protection/^ ^ ofSiflKwdiiite 

, 4 , in the same Rep^.l^atajiAd Umt 1 was left to petfonn my “ duty towards 

seamen witboot ftw ^idan^ of a sinrie Reflation, and that the gmtmal com- - 

plaints were that they were disr^pectful, broke their liberty, refused to return to their 
ships, &c. &c. }” and the gorimainent will observe that tliis Act of Pailiament 
gives me autbmity to tuet ^eiently in all these matters, and at the same time to 
protect seamen from wrong, and to recover thmr wages for them in a summary 
mode without their having recourse to the Supreme Court,' the slow and tormal 
proceedii^ of which render it quite useless to sailors whose ships are about to sail, 
and which is just the time when disputes arise between commanders and seamen. 

1 have, &c. 

Bombay Police Office, (signed) John WarJen, 

8 April 1 836, Senior Magistrate of Police. 


(No. 19 of 1836.) 

From H. Roper, Esq. Acting Advocate-general, to J. P. H’tiloughhjf, Esq. 

Secretary to Government, 

Sir, 

1 HAVE had the honour to receive your letter of the 28th ult., requesting my 
opinion as to tlie applicability to British India of the 5 k 6 Will. 4, c. 19, entitled, 
** An Act to amend and consolidate the Laws relating to the Merchant Seamen of 
the United Kingdom, and for forming and maintaining a Register of ail Men 
engaged in that ^rvice.” 

The statute appears to me to have been drawn up in a very loose manner, and 

1 am unable to give a decided or satisfactory opinion with rcs()ect to it. Indeed, 
your inquiry is so general, that in order to give an adequate answer, it might, 
perhaps, become necessary to comment at great length u|)on each of the sec'tions 
in the Act. 

The powers given by several clauses in tl»e statute to one or more justice or 
justices of the {X'ucc in any part of his Majesty's duiniuiuns, and the powers given 
by the 31st section to collectors or other chief officers of the customs at the several 
ports of the United Kingdom, and of the British possessions abroad, unquestionaldy 
are conferred on justice.s of the peace, collectors, and chief officers of custom res- 
pectively in British India. 

1 iuclinc to think that vessels belonging to Bombay, or registered there, and the 
crews of such vessels, arc not within the second section of the statute, which pro- 
vides that written agreements shall be entered into with his senmen by the master 
of any vessel belonging to any subject of his Majesty, of tlie United Kingdom, 
trading to parts beyond the seas, or of any British registered ship of the burthen of 
80 tons or upwards employed in any of the fisheries of the United Kingdom, or in 
trading coastwise, or otherwise. 

The 54th section provides that .the Act shall not extend to any ship registered 
in or belonging to any British colony having a legislative asoeinbly, or to the crew 
of such sliip, while such ship .shall be within the precinct of such colony. India, 
strictly speaking, is not a British colony and has not a legislative assembly ; but 
the Supreme Government of India can now make laws, and therefore, and as the 

2 Geo. 2, c. 36, the 2 Geo. 3, c. 31, and the 31 Geo. 3, c. 39, did not apply to 
vessels belonging to or registered in any port in India, or to the crews of such 
vessels, I conclude the late Act was not intended to affect such vessels or crews. 
Besides, though heavy penalties are imposed by the Act, it would seem that no 
means of recovering in India any greater penalty than 20/. is provided by the 
53d section. 

'file register-office for seamen is clearly to be established at the port of London 
only, and it is unnecessary to establish any such register-office in India. 

1 have, &Cr 

Bombay, 4 May 1836. (signed) H. Roper, 

Acting Advocate-general. 

^ (True copies.) 

(signed) U, S, Towtuend, 

Acting Siecretary to Government. 
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(No. 

From H’. TL Macna^hten^ Esq. Secreta^ to the Government of India, to 
F. Millett, Esq. Secretary to the Indian Law (Joaimiasioners. 

Sir, 

1 AM directed by the Right honouratde the Governor-general of India in 
Council to transmit to you, to be laid Ijefote the Indian Law Commissioners, for 
iheir consideration, the accompanying copies of a tetter from the acting secretary 
to the govemnaent of Bombay, dated the 3d ultimo, and of its enclosures, on the 
subject of passing an Act for giving effect under tlie presidency of Bombay to 
the Act of Parliament of the 30th July 1835, relative to merchant seamen. 

2. It ha.s occurred to his Lordship in Council that it would be expedient to 
confer upon the couiuiissiuncrs of (lie petty court so much of the power as Is 
given to justices of the peace in England as relates to the recovery of wages due 
to seamen while in the port of Calcutta, and the Law Commissioners are requested 
to insert provisions to tliis cd'ect in any new enactment that may be forthcoiuiug 
having reference to the petty court. The other branches of river jurisdiction 
referred to Avoiild hceiii to belong to llie bench of magistrates, but it is requested 
that the whole subject may engage the early attention of the Law Commissioners. 

I have, &c. 

Council Cliamber, (signed) JV. II. Macnoghletit 

18 July 1836. Secretary to Government of India. 


(No. 3074 of 1 H3 j).— G eneral Department.) 

From W. .y. Foj/fl, F.s«j. Acting Secretury to the (Government of Bomb^', to 
//. 7 '. Frbmp, Estj. Secretary to the Cfovernment of India. 

Sir, 

I mn directed by ilio llouounible the Governor in (hjoncil to transmit to you, 
for the purpos(! of being laid lK;lbre the Honourable the President in (.■oiineil, 
copies of the duemnent.s noted in the margin, relative to an application tor an 
ollicc rn* tifficercnt, preferred hy the clerk to the court for tiic trial of small causes. 

Hitherto this n|ipointnient has been held in conjunction with that of master 
in equity, to which latter odiccr apartments were as.signed in the l)uilding deno- 
minated the “ old sccretaiiate,” which appear to have been .sufliciont for the esta- 
blisInneiUs of both ; but th(' appointments having been recently divided between 
tw<» ditlierent individuals, their apartments have been retained by the master in 
equity, and the elerk to the .small c.tuscs court thus left without any odiee or 
oflice rent, tiie latter item of eliarg<! having bet n discontinued in runseqiienee of 
arrangements made in the year when bnth olHres were trauslerrcd to the 

public building above alhided to. 

3. 'fhere are now no public apartments or building available ; the Governor in 
(Council has therefore rleomctl it proper to grant tlu'. .sum of rupees (7.',) seventy-five 
per mensem, a.s ottleo rent, to enable the clerk to the court for conducting .small 
caii.ses to proviile hinisell with an office. IVevious to the traiusler of the offices 
itJ question to a government building, the gentleman who then held them in con- 
junctiun vva.s allowed (too) one hundred rupees a moutii ; but as thp present 
allowance is for otic office only, tlie (Jovernor in Gouncil deems the sum grunted 
sufficient, and trusts that bis Honor in Gouncil will be pleased to approve and 
confirm the measure. 

1 have, &c. 

Bombay Gustle, (signed) /K S. Boyd, 

1 November iSjy. Acting l^'cretary to Government. 


From U". PhUippSj Estp Ih'othonotary and Registrar, Bombay, to JF, S, Boyd, 

Esq. Secretary to Government. 

Sir, 

On forwarding tlu' .accnnipanying letter from .Mr. C. .N. West to your address, 
I liave the honour to inform you that it has l«'en submitted to the Honourable the 
Chief Justice, and I am dia'ctetl by his Lordship to 'state tliat he recommends it 
to the favourable conaideration of government, ami the more so, as since the year 

1 823 



iNiiiAN huyf m 

1 S23 the duties of tiie clerk of the court for oonducting snuill causes, which had 
formerly beeu held by a practisins suoruey, have very consitierabiliy increased, 
rerptiring a targe establish^Rteut of purvoes. No oSbe appears to luiv'e been 
originally or at any tine assigoed to the clerk of die small causes, and for many 
years past the appoioUneut has been held in conjunction with that of master 
in equity ; but iiowever e£Sciently the different qumiheations for each were com> 
Lined in Mr. Fenwicl^ the wurt deems it exi^ient, in ontiiiaTv iustaoces, that 
the office of master in equity should be heW by a barrister, ana that of clerk of 
the small causes by an attorney, 

1 have &c. 

Bombay Supreme Court, (signed) J. W. PhiUpps^ 

Registrar and Prothonotary's Office, ProlhonoUuy and Registrai. 

29 August 1S39, ‘ 


From C. A. JFesty Esq. Clerk to ilje Court for conducting Small Causes, to f/'". 
Boptf, Essq. Secretary to (lavcriiraeut. 


Sir, 

I )i.ivE the honour to request you will submit to the Honourable the Governor 
in CoiuH'il my application for an office for the clerk to the court for the tri’\l of 
small causes, to which I was appointed by the Honourable tbc Chief .Justice of the 
SiqwTmc Court on the i.'jth of last month, or that the Honourable the Governor 
iu Council will he pleased to sanction an allowance of 1 7.^ rupees per mensem, in 
addition to my present salary of 100 rupee.s per mensem. 

The ground upon which I make the apidicalion is, that ever since the ibthof 
•June 1S21, (he two situations of master in equity and clerk of the small causes 
court have been held by one aud the .same person, and tin; duties of both .situations 
have since that period been conducted iu one and the same office. 

As the ti{)polntmeuts have now been severed, it is quite. imfM)ssibIe that this can 
contituie to be the case, aud the office occuplcsl by Mr. I'etnvick, and subscf|ucntly 
by Mr. Davies, when hohiing both situations, is mnv claimed by the latter gentle- 
man, who, as a temporary measure, until the an'ival of Sir Henry Roper, w per- 
mitted to conduct tlic dutic.s of his office in the clianrbers of the jiuisne judge of 
the Supreme Court, in the court-house, on vvho.se arrival I shall be without an 
office for myself and establishment, or a depository for tlui records of tlie Small 
Cause Court. 

1 have, &c. 

Bombay, (signed) C. A. fVesi, 

1 7 August 1 Sjy, Clerk to the Court lor conducting Small Causes. 


(No. 2514 of 1830, — General Department.) 

From /r. S. Bni/d^ Esq. Acting Secretary to fiovernmem, General Department, 
Bombay, to the Committee for the Appropriation of Buildings for 1 ‘ublie Offices. 

Gentlemen, 

I A.M directed by the Honourable the Governor in (!k)uncil to refer to you, for 
your opinion and report, tlie accompanying copies of a letter from the prothonotary 
and registrar to the Supreme Court of Bombay, dated 291)1 ultimo, and of it.s 
enclosure from Mr. C, A. West, applying for an office for thi; clerk to the court 
for conducting small causes, to which aituation lie hus been appointed. 

I have, &c. 

Bombay Castle, (signed) . H, Bopd, 

7 September 1839. Acting i^retary to Govcrnmeni. 


Nok 4. . 

Svtwwhnailt { 
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(General Department.) 

From Mesfra. L. R. Reid and T. Dickauottt Bombay, to IF. S. Esq. 
Acting Secretary to Government 
Sir, 

We have the honour to state, in reply to your letter, No. 2514, of the ytb instant, 
and its enclosure, that there is no unoccupied public building which could be 
made available as an office for the clerk to the court for conducting small causes. 


Bombay, 

20 September 1 839. 


We have, &c. 
(signed) X. R. Reid. 

T. Dickinson. 


(No. 2886 of 1839. — Gencml Department.) 

From W. S. Bo^d, Esq. Acting Secretary Government, to the Civil Auditor. 

Sir, 

1am directed by the Honourable the Governor in Council to transmit to yon 
the enclosed copy of an application from the clerk to the court for conducting 
small causes for an office, and as the committee for the appropriation of buildings 
to public offices report that there is no building available for the purpose, to request 
that you wjll report what amount should, in your opinion, be granted as office 
allowance to Mr. West, to enable him to provide one for himself. 

1 have, &c. 

Bombay Castle, (signed) fV. S. Boyd, 

1 6 October 1 839. Acting Secretary to Government. 


(General Department.) 

From E. Montgonierk, Esq, Acting Deputy Civil Auditor, Bombay, to JV. S'. 

Boyd, Esq. Acting Secretary to Government. 

Sir, 

1 HAVE the honour to acknowledge the receipt of your letter of the itiih instant 
to the address of the civil auditor, transmitting copy of an application from the 
clerk to the court for conducting small causes for an office, and as the committee 
for the appropriation of buildings to public offices report that there is no building 
available for the purpose, requesting to report what amount should be granted as 
office allowance to Mr. West, to enable him to provide one for himself. 

2. In reply, 1 request you will inform the Honourable the Governor in Council 
that prior to the trunfer of the offices of master in equity and clerk of the small 
causes to a public building, Mr. Fenwick held those situations, and was allowed 
kt. 100. 100 rupees per mensem as office rent. 1 beg, therefore, to recommend that a like 

sum may be granted to JMr. West, under the same denomination, so long as he 
may be unprovided with public building for his office. 

1 have, &c. 

Bombay Castle, (signed) E. Montgomerie, 

Civil Auditor's Office, Acting Deputy Civil Auditor. 

22 October 1839. 

(True copies.) 

(signed) TV. S. Boyd, 

Acting Secretary to Government. 


(No. 289.) 

jud t'ons. J- r. (riant, Esq. Officiating Secretary to the Government of India, to 

•1 Dec. 1839. TV. S. Boyd, Esq. Acting Secretary to the Government of Bombay. 

Wo. IS. 

Sir, 

Jutlicinl Dcp. ^ directed to acknowledge the receipt of your letter, No. 3074, to the 
address of Mr. Secretary II. T. Prinsep, under date the.^ist ultimo, with its enclo* 
sure ; and in feply, to intimate that under the circumstances represented, the 

Honourable 



Hoooumble the PrcskieQt in Council litt been pleuxod tO fltiiCtio& tbe grunt of 

75 rupees pear lueoHn for o|b» f«iit» lequired l>y tbe deric Of tbe.SNrtWMRie Court ■ 

** • ' * ii MiMM. cw ^ 


at Bombay for the, trial of upomH, ouisef, 

2 . His Hemour in Council diroets me to request you will fun^ him with 
information as to the nature of the court in questioo, in wder tWt it um^ be 
laid before the Indian Iaw Commissioners, who have now before them a leferenoe 
concerning the court of requests at Calcutta. 

1 have, &c. 

Fort William, a Dec, 1839. (signed) J. P. Grants 

Officiating See’ to the Gov‘ of India. 


in Cstcutta 


(No. »,335 of 1840. — Judicial Department.) 

From W. R. Morrist Esq. Secretary to the Government of Bombay, to T. U, jud. Con*. 
Maddockf Esq. Secretary to the Government of India, in the Judicial Department. Juno 1840. 

No. II. 

Sir, 

I am directed bv the Honourable the Governor in Council to transmit to you, to 
be laid before the Right honourable the Governor-ccnerul of India in Council, thu 
accompanying copy of a letter from the Honourable Company's acting solicitor, 
dated tbe 7th instant, with its enclosures, furnishing the inWiuation called for in 
the second paragraph of Mr. Officiating Secretary Grant's letter in the Revenue 
Department, dated the 2d of December last. No. 289, in regard to the court of 
small causes at Bombay. 

I have, &c. 

Bombay Castle, 26 May 1 840, (signed) fF, It. Morrk, 

Secretary to Government. 


From A.S.Ayrton,'E,m. Acting Solicitor to the Honourable Company at Bombay, 
to /FI R. Morris, Esq. Secretary to Government, Judicial Department. 

Sir, 

I HAVE the honour to forward a Minute on the subject of the Small Cause 
Court, as desired in your letter of the n th ultimo ; and observing the object for 
which the information is required, I awaited the return of the clerk of the small 
causes, who was absent from Bombay, in the hope of obtaining some statistics to 
show the practical operation of the court ; but that officer has declined to afford 
me any information without the piermission of the judges of the court. 

As 1 conceive it would be expected by the judges that any communication on 
the subject should come direct from yourself, I beg to submit for your consideration 
whether any further information is required by the Bengal government- 

I have, &c. 

Bombay, 7 May 1840. (signed) A. S. Ayrtm, 

Acting Company’s Solicitor. 


Ju(t. (!oiw. 
33 Juno 1S40, 
Mo. 13. 

EticloMuto. 


A Note on the subject of the Small Cause Court at Bombay. 

The Small Cause Court is the common appellation of that branch or side of tbe 
Supreme Court which has cognizance of small causes, or those instituted for the 
recovery of debts not exceeding Rs. 350. 

On the first establishment of the Mayor’s Court, rules were made by the judges 
to facilitate tbe adjudication of small causes, which, with some modifications, were 
adopted by the Supreme Court ; a copy of these, now forming the basis of the 
Small Cause Court, are anaexed. 

Tbe chief peculiarity in the mode of adjudicating the small causes arises from 
tbe functions of the single officer of the court, called tlie clerk of the smaU causes, 
who not only performs the duties of the protbonotary or clerk of the court in 
respect of tlie small causes, but is at liberty to act ,a» tbe attorney for one or both 
of tbe parties to the suit. 
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kitublwitingaCourt The proross and mode ot proeedore are we same as iu caiigaa of larger amount ; 
of MuNMr^Ua^ but die conduct of the suit dififers eonaidfuably when the clmrk.acta as dba attmroey 
**^***^*”” of die parties, in which cases a cause usually proceeds in the foUowiog manner: 

' The party desirous of brin^g an action attends the clerk of tho small causes 

and states his case, B{ion wrliich the clerk prepares and files- a suUable plaint iu 
his own olHce, and issuer a- writ to the sherin either to summon, or if the amount 
he sufficient, to arrest, the defendant, as the plaintiff may desire. 

The defendant on being served with a summons, attends at the clerk’s office and 
outers fits apfiearance, or if arrested puts in bail before the clerk, and either dien 
or after lieiiig served with a rule to plead, states his case to the clerk, who files 
an afipropriate plea, and adds any further pleading that he may think necessary 
to complete an issue between the parties. 

The forms of pleading cslabli■^lied in the Supreme Court arc not very strictly 
adhered to, and liavc been nearly freed from all tho technicality ; not, however, 
by any rule of the court, but by tho practice of tfie clerk, who must be anxious 
to fender the pleading as simple and easy u$ possible. 

'rhe cause being at issue, the plaintiff attends the clerk at his desire, and 
instructs him more particularly in his case, and in the evidence to be adduced in 
support of it, of wtiicJi the clerk lakes a note for his own use in court, then issues 
u notice of trial to the defeiidunt, who in like manner attends and instructs the 
clerk in the nature of his case and evidence ; and lie subpoenas the witnesses 
for both parties, and enters the cause in his oivn book for trial on the earliest 
court-day. 

In tlic event of the dufeiulant not appearing, the cause is set down cx parity 
and the pluintilf is compelled to prove his case ns if it were defended, which is 
conductiMl in like nianner by the clerk. This, 1 believe, is felt by the suitors to 
i>e somewhat inconvenient, and it is difliciilt to understand why no distinction is 
nuidc between a suit instituted for the trial of a disputed right and one for the, 
recovery of a debt, vvhich the ilehtor is eitht'r loo dishonest or too poor to 
diseharge. 

It may he doubted whether a debtor, knowing that considerable expense and 
trouble will he incurred by his creditor, and that some time^will elapse in prose- 
l uling a suit, is not encouraged to refuse payment of his debt in the hope of 
extorting a concession from tlie creditor. 

One of the judges sit.s every Thur.sdny in court for the trial of the .small causes, 
which are eonducted by the clerk, who states the case, and examines the wilnesse.s 
for the plaintiff, whilst the defendant cro.s.s-oxaniiue 5 them, ot makes .sugge.«tions 
to the clerk for that purpose, and tho defence is managed in a similar manner ; 
tins judge also takes an active pait to facilitate the jnoceediug.'i, and examines 
the witnesses, when de.sir*'d, for the pnrpo.s(i of eliciting the truth. 

'fhe atlornic's of the Supreme Court decline to practi.su as attornies in the small 
cause.s, witli the t!i<x'ptjon of some wtio, it is heliev-ed, occasionally prep:ire briefs 
tor the barri.stor.s, thtiy alone being entitled to appear in court, and the suitor there- 
fiiri' only avails him.self of profe.ssional assistance at the trial of his cause, in 
w Inch case he olituin."- a copy of the pleadings from the clerk, and either employs 
tut attorney or the clerk of the court to deliver tlui brief to coun.scl, or prepares it 
liimsolf atnl couimunicales personally with bis advocate ; the numiierof cases, how- 
<'\er, in which barristers tire employed is very incun.sideruble. 

'I'he cost.s of each piuty in an action amount to about 40 rupees, with an addi- 
linitul Ice of 15 or rupec.s when counsel is employed, and aj'e always taxed by 
the iniihUr of the Stiprcmc Court : but the expen.se of each proceeding will be seen 
from the accompanying schctluleof fees. 

Tlje clerk enters u[) tlie judgment of the court, and enforces it ns the successful 
party may desire. jf^ 

'I'iie judge entertains all interlocutory applications at tlie weekly sitting of the 
ounrt, .sometimes in a summary manner, and at others upon affidavit, which are 
ftroughi to his notice by the clerk at tiie trial ; die cause is postponed in the absence 
of a mate.rial w ilness, or any interlocutory order is made which may he deemed 
iieet's.'iai y to satisfy the justice of the case, to which end the strict rontine of prac- 
tice i.s occasionally modified by the judge. ' 

The efficacy of the t ules regarding the small causes seem to depend upon cha- 
iticlcr and qualification of the cierkj whose capacity cpnsiderahly influences extent 
of tho business, but being remunerated by fees, he is strongly incited to gain the 
confidence of the suitors; and it is believed that the mode in which small causes 


are 





Are edja<Uc«ted>is^Uy sAtij^ ‘iHie coitoOQiimty } l&deed* it iB<iiot umisual 

for «Tiitt>rft to '£w^ « piut Jiif tbmr denuuKls to aaaU tinratoelvet and) eUitop »/, fteitMvdbuM ; 

and8{jt«dy^<istke4 «nd:tofmH4llw«^eMew»^<telAy<of^^{^^ lAieSi^toiBe 

Oourt* V ^ viwctti^ 


A few datirei^ wbo are cantttoaly «aUed native Jawyers, €nd >AMtoa|MiiiMn iii 
assistiBg toitors, wbo are axnble or uuwfiliog to attend the derh:S aatfee 
lawyers are for the most part aotoonted diarepatabie people, whose ^ractfedi are of 
the worst ^criptioa, m whkh the^ arc tlie more secure as tlmy are uaracogbisad 
by the court ; <it would, ^pto^ajM mitigate Uirs civit, and meet 'the wtuiite and:comto- 
nicsice ot the soitora, it Acveral respectabia and iiitelligeut natives were employad 
as clerks to the clerk of the small causes, and permitted to receive a fee'fer 
affording more active assistance to the suitors than can be obtained from the clerk, 
who must always remain in bis own piSce. 

'I'he foregoing statement is in a great measure founded on infonnution derived 
from others, but I btdieve it is substantially correct. 


(signe<|) A. S. Ajfrtw, 

Ading Solicitor to the Hon. Company 
at Bombay. 


Rt'Li.s for conducting Small Causes. 

The process shall be confined to actions for debt and liquidated damages, in 
which the cause of action shall not lie less than 8o rupees, or more than 350 rupees. 
When the plaiiilifP.s demand does not exceed aoo rupees, the first process shall be 
a writ of summons, unle^ when the plaintiff’s dcniaml shall exceed 130 rupees, 
and shall not exceed 200 rupees, some special causes shall lie sliown, by affidavit 
or tdlirination, which shall satisfy the court or the chief justice, or ony of the 
justices, of the same, that the case is such us to require security ; anu if the 
ilcfendant, Imving been summoned, tioes not appear at the return of the W'rit, or if 
bo'ore any suminotis has i.'ssue.d, it sluill be sworn by the <»atbs of tlie plaintiff* or 
hi< agent, and that of one other ci edible witness, that the defendant is about to 
th'l>ari Iroiu the jurist^lielion ol fhccomt; or if there be a certain debt sworn to in 
b( halt of the phiintift, <>\cetciing the value of j(a< rupees, or damages exceeding 
thill amount, which may In- reduced to a eerlainty ; or it, wiie.n ttie. plaintiff ’s 
demand shall exceed 130 rupees, some speciiil cause shall be slioun as aliiresnid, 
or il the cause of action shall Ik; in the nature of an eiuirinous perwjual wrong, 
a writ of capias may he awarded against the defendant; but no sueh writ shall in 
any case bo issued unless the court, or one of the jmiges, hoing satisfietl b'y affidavit 
oi the truth of the respective facts, shall order the same, in which order shall lie 
specified the sum for which the sheriff' shall be autiiorised to takti liuil, uiui the 
capias shall be marked with the sum saorn to. and with the sum for which the 
sheritT is iuitboriscd to lake bail. 

The clerk of small causes shall make out, sign, and issue nil process, rules, and 
orders, and bis office .shall lie ojicn every day Irom ten o’clock till four. 

The clerk shall appoint surli ryinisterinl officers ns he simll think necessaiy to 
assist him in the duties ol liis office, who, as well u« himself, bhall be aim uuble to 
the court for misliehaviuur and tiegleci of duty. 

The clerk, upon the applieatiori of any person, .shall prepare his pleadings, and 
shall cause to be strved all process, rules, ami orders; but the jiurty, if he think fit, 
may employ an attorney for thoste purposes. Kveiy sminnoits shall be tested on 
the day it is issued, and shall have four days lictween the test and reluni, unless 
a larger lime shall be orrlered b^* the court, or a judge. 

The defendant, when .summoned, shall within four day.s after the return day of 
the writ file an apj^arance, and enter his name ami place of abode, particularly 
described, in the clerk’s office, in default of which the plaintiff, on affidavit of the 
personal service of such summons, may enter an appearance for the defendattt. 

The plaintiff may, after ap}>cfaronce, give a rule to plead, and the defendant 
shall file his plea within four days from tlie service of such rule. 

I'he court will hear atnall causes every Thursday. 

All the causes shall be set down for trial in the order in which they staiHl in the 
clerk’s books, of which four days’ notice shttll l>e given to the parties or their 
attorney. If tlie defendant neglects to file bis plea within four days after service 
of a rule for that purpose, the plaintiff', on affidavit of tlve due service of such rule, 
shall be entitled to an order to have bi$ cause set down to be heard ex parte. 
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£«uUi»biiigaCourt If ttic debt proved shall be less than 80 rupees, and the court be of opmton that 
of Subor^nate the plaintiff had not probable ^ound for bringing his action for that sum, then 

^ nonsuited. Before issuing any writ of execution the clerk shall make 
in carta. ^ to be taxed by the master ; but during such time as the two 

offices of master in equity and clerk of small causes shall be held by one and the 
same person, such bills of costs shall bo taxed by the prothonotary. 

The clerk shall at the end of every month produce to the court or a judge all 
books kept by him relative to his office, and an account of all the fees received 
by him, and shall at all times when required account upon oath for the same ; 
and that he has not, directly or indirectly, received any greater or other fees than 
those allowed to be taken and received. 


A Table of Fees for conducting Causes, from Rupees 80 to Rupees 350. 


Clerk's Fees. 

Drawing, entciing, and recording plaint • - - - - 

Entering appearance for defendant, and entering plea, or in confession of 
action - -- -- -- -- --- 

Account of particulars 

Each summons, ca])ias, subpoena, attachment, writ of execution, petition, 
order, bail-piece, affidavit, except affidavits to hold to bail, ^nd replication 
Investigating each bailable case previous to applying for the writ of capias 
Affidavit to hold to bail, certificate of plaint filed, and order of capias 
Attending swearing and judge signing ------- 

Paid swearing and judge’s clerk for hat 


a. JK 


Notice of trial, and every other necessary notice - - - - - 

Examining and taking down depositions of witnesses preparatory to trial, 
if not more than two witnesses, each ------- 

If more than two witnesses, for the first witness - - . - - 

For every other witness 

The same for adminisieiing oath to and examining witnesses of parlies at 
the trial - -- -- -- -- -- - 

Administering oath to and examining officers, where necessary to prove 
service of any notice or process, each - ------ 

Minuting and entering judgment of record,- discontinuance, See. 

Copy of judgment or any process to be served - - - - - 

Service of process and notices within the limits of Bombay, each 
The like beyond the limits - -- -- -- -- 

Office copy of proceedings, per folio ------- 

Each necessary attendance on the judge and officers of the court 
Ceriificatc of proceedings - - - - - - - . 

Receiving money into court, and giving receipt and paving same over, and 
entering satisfaction - - 

Filing every exhibit - -- -- -- -- - 

Eveiy bill of cosis and copy --------- 

Sealer's Fees. 

Affixing seal to every process or other paper requiring it, from 80 to 175 
rupees - -- -- -- -- -- - 

If more than 175, and for affixing seal to every writ of capias and order - 

lyanstators Fees. 

For translations, per folio of 90 words, and seven figures to a woitl - 

hiterprctvys Fees. 

Examining witnesses, each party in each cause . - - - - 

aherij^ Fees. 

For executing every writ of execution ------- 

Poundage on every debt levied by execution, 2 J per cent. 

Sheriff's M4irshai 

For every writ executed by the sheriff, and for every commitment and 
discharge ------------ 

Muster. 


Rs. 

2 

2 

I 


I - - 


3 - - 

I - - 


- -2 - 

1 - - 

I - - 

— ‘V 


- u - 

1 - 

- 2 - 

- I - 

2 - 

- 1 - 

- 2 - 

2 « 


1 - -- 


-* I - 


- 2 


I • - 


- i - 


2 - - 


For tasking eacli bill of costs 


I 



Het to 6 e aifmii at Advocate't Ftet. 

For att«ndaiiic«6 in oadi ctnae »i iba trial, if liie c«o*e of actioa sboald boI 
extend 175 rupees - - - - 

Refresher w« - - - - - 

If more then that sun 
Refresher fee 





*5 - - 

7 * - 

30 “ - 
»5 - - 


«f SuhaniitiSlPit- 
Civtt JidMiedim 

in CWrun».... 


AUontQf’s Fee*. 

Wununt to sue or defend - i-«. 

Drawing and engrossine plaint >- - - - « « 

Drawing bill of particulars for plaint iff or defendant - > - • g • . 

Drawing plea - 

Notice, copy, and service - !-.» 

Drawing and engrossing affidavit or (petition - a — — 

Drawing brief and examining witnesses - - - - - - - la-- 

Attending court ........... n... 

Every necessary attendance on the judge, counsel, or any of tite officers 
of court 


(True copy.) 

(signed) A> S. Ayrton. 

'True copies.) 

(signed) if. Mom*, 

8 ec» to Go.‘. 


(No. 92.) 

From T. H. Maddock, Es<|. Secretary to the Government of India, to J. C. C*. 
‘ Sutherland, Esq. Secretary to tiie Indian Law Commissioners. 

Sir, 

1 AM directed by the Kight bon. the Governor.gciieral in Council to transmit 
to you, for the information and consideration of the I^tw' Commissioners, in con* 
ncxion with the reference now before them concerning the court of requests, the 
accompany iitg copies of a letter, No. 1335, dated the 2r)th ultimo, and of its 
enclosures, from the secretary to tlio government of Bombay regarding the nature 
of the Court of Smalj Causes at Bombay. 

I have, &c. 

Council Chamber, (signed) T. H. Maddock, 

22 June 1 84C». Secretary to the Government of India. 


Jud. Cons, 
as June 1840. 
No. 13. 

Judicisf 


(No. 1402.) 

From F . ,/. Halliday, Esq. Secretary to the Government of Bengal, to F. J. Haiti' 
day. Esq. .Tun. Secretary to the Government of India, Judicial IJepaitment. 

I 

Sir, 

I AM directed by the Right hon. the Governor of Bengal to request that you 
will .submit, for the consideration and orders of the Supreme Government, the 
accompanying corrc.spoudencc * with the commissioners of the court of requests 
relative to the very anoiiialou.s position in which the court has been placed by a 
recent decision of the Supreme Court in the case of W. Anderson, on a plea* of 
trespass. * 

I have, &c. 

Fort William, (signed) F. J. Holliday, 

2.) August 1S40. Secretary to the Government oi Bengal. ^ 


Jud. Cons. 

7 Svpt. 1840. 
No. 4‘ 

Judicial Dap. 


P. S. — Please to return the enclosures. 


* I.eUer frutu the CoiniDtsawnen itf the Court of RequetO, dated 4th November 1839, No. 

„ to • ditto - , • ditto • dated 5th Novambcf 1839, No. 1776. 

„ from - ditto - ditto - dated 8th Novemi|Br ^Sag, No. , 

to - ditto • - ditto - dated lath IfovoMftiiiriaijigjlft^ 1808.' 

from • ditto ditto dated 3d Augoat 1840, No. 

Pp 
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Jud. Conft. 
7 Srrit, 1840, 
No. 5. 
Knrloi^ure. 


From the Commissioners of the Court of Requests, to F, J. JIaltUlajff Esq. 
Secretary to Government, Judicial Department. 

.Sir, 

Thk 3(1 commissioner, and Mr. Ford, bailiff of tins court, having been sum> 
moned to defend a case of trespass instituted in the Supreme Court by a Me. W. 
Anderson, we beg to request that you will obtain the orders of government for 
their law officers to defend the case. 

We have, &c. 

(signed) J. JV. Macleod. 

Court of Requests, Russomoy I^tt. 

4 November j 839. George Lay> 


(No. 177b.) 

From J. H. Young, Esq. Deputy-Secretary to the Government of Bengal, to the 
Comriiissioners of the Court of Requests. 

Cientlemen, 

Juduial. PiiEVious to issuing instructions to the law officers of government, as requested 

ill your letter of yesterday’s date, I am directed by his Honor the Deputy-Gover- 
nor of Bengal to inquire the particulars of the case of trespass to which your 
communication refers. 

1 am, &c, 

Fort William, (signed^ J . Jl. Young, 

5 November 1839. Deputy-Secretary to CJovcrnment of Bengal. 


J'roiii the (/OininissioniTs of the Court of Requests, to J. II. Young, Esq. Deputy- 
.Secretary to the Govcnmient of Bengal. 

Sir, 

W e have tlie honour to acknowledge the receipt of your letter, dated .'itli inst., 
and in reply beg leave to state, that in a case brought before this court by one 
J. Weaver against W. Anderson, the court decreed against the said W’. Anderson, 
uiid be not paying the amount decreed, a seal warrant was grunted and signed by 
R. Duti, es(|. 3(1 commissioner, to recover the amount. The writ was directed 
to Mr. Ford, bailiff of this court, and in eonsiquenee of his having executed the 
same, the present action of trespass has been instituted in ilic Supreme Court by 
Mr. Auder.son. 


W’e have, &c. 

(signed) J. fV. Macleod, 
Rmsomojf Duti, 

Court of Requests, George Lay, 

8 November 1 839. Commissioners. 


(No. 180(1.) 

From J, H. Young, Esq. l)c|)ufy-Secrctary to Government of Bengal, to the 
Commissioners of the Court of Requests. 

(jicntleuieii, ^ 

1 am directed by the Hon. the Deputy-fiovcrnor of Bengal to acknowledge the 
receipt of your letter, No. , of 8tii instant, on the subject of an action for 
tic.spjiss brought against one of the cunmiissioncrs. 

In rt'jtlv, I am directed to state, that it appears to his Honor inexpedient to 
alloa on such an occasion the assistance of the government law officers. The 
purti(;s sued must defend themselves*, and if eventually the case should turn out 
favourably for them, it will be for consideration whether, on due application, the 
det(;ndants may not be relieved by government of the actual expenses of the pro- 
ceedings. 

I am, kc. 

Fort Williim, (signed) J, //.' Tour^, 

^ 12 November 1839. Deputy-Secretary to Government of Bengal. 
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From tbe Commissiona^ of the Court of Requests, to F. J. HaUidti^, Esq. 

Secretaiy to the Government of Bengal, Judicial Department. 

Sir, 

M'ith reference to the correspondence noted below,* we Itegto forward, for the 
consideration and orders of the Right hon. the Governor of Bengal, the accom- 
panying original report from Mr. T. B. Swinhoe, solicitor to the Honourable 
Company. 

2. On mature deliberation, our attention is obviously, and we think impera- 
tively, directed to the three lollowing heads, as connected witlj the proceedings in 
the Supreme Court : — ■ 

fi.) A statement of the ease noted in the margin, which was decided by thi.s 
court in July 1839 ; 

(2.) The groumis of .such decision ; and 

(3.) The very nnomuluus position in w hich this court is now placed by reason 
of the recent cleci.sion of the Supreme Court, which will naturally lead ns to offer 
a few suggestions for future adoption, in order that the public as well us ourselves 
may know precisely the juriadiction of the Court ot Reejuests. 

On each of those heads we propose now to enter somcwlial in detail. 

(1.) This case was instituted by the plaintiff, mi undertaker, to recover Company s 
rupees too. 8, the amount of his bill for I'uma-al expenses. Defendant admitted 
his executorship, but said he had no a.sseis of tbe estate in hand, and dcintiiTed to 
the jurisrliction of the court to try the case. 

On this the parties joined issue, and the plaintiff wu.s required to prove assets. 

One . 1 . Peters, witness for the plaintifi', deposed on oath that the deceased’s 
hor.se and buggy were sold for 123 rupee.s, and wearing apparel for 100, by order 
of Aixlerson, the executor, 

Defuulaiit .suliinittcd an account showing no assets, hut plaintiff prayed the 
court for time to sub.stantiatc the issue, :LSS(‘t.s or no assets, to which application 
the court agreed. 

As to the jurisdiction, tlie pre.siding commissioner informed tbe defendant that 
this court had invaiiahly taken cognizanee of such suit-, and that if defendant had 
any doubts, his best course would be to remove tbe case to the Supreme Court by 
a writ of certiorari. ITo commissioner also observed that he would consult his 
colleague, Mr. Macleod, whose experience was mure extensive in regard to all 
.such disputed questions., 

(.)ii this day, by the particular ilesirc of the department, two commissioners sal 
to hear this case, Messr.-. J. VV'. Mucleod and Rus.soriiy Dutt. 

Parties being present, defendant Anderson took the same objections an on the 
1. nth July: first, a.s to the court’s jurisdiction to try suits against uxeeutors ; and 
secondly, that he had no assets. 

Tlie court, after deliberation, overruled the first objection, and suggested to 
Anderson again to remove the proceedings to the Supreme (Jourt, and that 
reasonable time would be allowed to enable him to do so, if sldl dissatisfied with 
the opinion of the commissioners. 

As to assets, the court would take further evi(lenc»>. 

J. Peters was again called, and deposed on oath, that AndcT.son sold the 
d( ceased’s liorse and buggy by auction, and imuglit them hiniseli for i/jo ruiK'es ; 
deceased’s wearing apparel also was sold, by order of defendant, for 100 rupees, 
who received net proceeds thereof. 

Plaintiff also produced copy of an account current filed by' Anderson in the 
Supreme Court, exhibiting a balance of Company *.s rupees i.'>4. 14. 8 in favour 
of the estate, which defeiHldtii admitted, after much hesitation, to he a correct 
copy, hut alleged that he had made subsequent puyinent.s to Mr. W. 1). Shaw, 
which had absorbed the balance, and would prove thi.s by producing that gentle- 
man. 

'riie. 

* I^nterfrom the ConiintMianers t» your oddrem, dated 4th November 1839. 

L«4er from Deputy-Secretary Young to the CoinmiMiotiere, in r«|^, dated sth Kovenitjer 1830. 

Letter from the Comuiuwioneis to the addreas of Deputy-.Sccretanr Voung, dated Sth N'oveaiher 1839* 

Letter from you tv the Comnuasiooen, dated tstb November 1039. 
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I The court accordingly postponed the further bearing of the case. 

'.‘9 July 1839, Messrs. J. W. Macleod and Kussomoy Dutt tins day sat to hear the case. 

Parties being present, the plaintiff produced the account current noticed in tlie 
last day's |>rocccdings, which defendant again examined, and smd that be had not 
brought his witness to prove certain [layinents made, nor had he taken out 
a subpmna to compel his attendance. 

'i'hc court, after duly weighing all that had been elicited and proved as well as 
admitted on this as well as on former days of its sittings, ordered that a verdict 
should be entered in favour of the plaintiff fur Company's rupees 100. 8, with 
costs. 

Under the above judgment the plaintiff issued execution against tlie goods and 
chattels of the defendant, on the .'jth August 1 830, returnable on the 1 9th August. 
This writ was returned unserved, and a new writ obtained on the 23d August, 
returnable on the fith .September. 'I'he effects of the defendant were seized on 
the 29th August, and he satisfied the judgment of the court, with costs, viz. 
121. 2. (), on tlte 3otli August, which sura was accordingly, in due course, paid 
over to the plaintiff on the 5th September 1 839. 

The defendant Anderson addressed the court, after judgment passed against 
him, in very intemperate language, stating that the proceedings and decree against 
him were all illegal ; but of course the court took no notice of this. 

(2.) We will now explain tlie second part of our. subject, viz. the grounds of 
the court’s decision. 

The foregoing statement will, we think, furnish sufficient intrinsic evidence of 
one point, viz. that at the lime of the court’s verdict there were assets in the 
hands of the defendant to meet the claim of the plaintiff'. Had this not been 
clearly proved, the ease would have failed at once ; we contend, therefore, that 
the decision was consislent with *‘ equity and good conscience consistent with 
reference to the plaintiff’s claim also, which, in our humble opinion, is a “ simple 
debt," notwitbsUimling the technical objection taken by the Supremo Court, with 
inucb dcd'enaico be it said. Moreover, the uniform practice of this court for the 
last 30 years has been to entertain anri try suits against executors, either duly 
appointed or ile son tort, and against the lieirs ami representatives of deceased 
parties, provided assets could he proved in the hands of sucli executors or repre- 
sentatives. 

'riiC late Mr. Archibald Dobbs, an eminent barrister of the Supreme Court, 
wlu> for many ycuis held the office of third commissioner of this court, never had 
any doubts on this subject, and was accustomed to adjudicate all such suits, 
suijecl to the limitation already stated. 

Again, U t us consider the reasonableness of the thing. Exeentots can at all 
limes resort to the court for the recovery of their claims, and we submit that they 
should not he I'xempted from its control if they refuse to pay legatees and other 
claimants. As iiiuttt'r.s now stand, by the recent ticcision of the Supreme Court, 
every party who has too iiipcts to receive from an executor must apply to that 
trilninal hy an expensive process, which is really u denial of justice altogether. 

.Again, the Proclamations of iSo;), 1813, and 1819, give this court jurisdiction 
over all persons'* indisciiiniuaiely, "ho arc either residing within the limits of the 
city, or following some fixed profession in it, by which they obtain a livelihood. 

Anderson, the defendant in the suit which we have detailed, both resided in 
Calcutta aiul held a situation at the office of Me.ssrs. Cook & Co., livery stable 
keepers, when the decree was passed against him in July 1839. 

(3.) The anomalous position of the court of requests will, we think, be very 
apparent, when the following circumstances are duly considered : 

Though tlie learned chict ju.stice, in pronouncing the judgment of the Supreme 
Court, has clearly staled the iiou-liability of executors, yet his Lordship has 
left untouched the moaning of the terms “ simple debts.’’ What these are in 
Ntrict legal piiras^eology we cannot determine, but heretofore this court has in- 
variably 


• Sir !•. Mm'nnglttcw (mvt* obsiTvcd (rom the bi'nch, wli<‘n the question of tlie attornieo of the 
■''upieiwe (Wil being exempted iVum the jurisdictkin of the court ot requests came on to be argued, 
•’ that ail were subject i« die ci.uri of requests, from the highest authority in the city tutbe lowest 
ineiiml aei vaat.”* His Lordship quite repudiated the idea of the uttumies o^ the Siipreoie Coon seek* 
itig such nn exemption. 
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variably tried aod determiiiad suits of the description stated - below, («) and no £aiabUilii^«CeHft 

opposition has been made, except in very few instaoces. Wo apprehend, bow- 

ever, that now ail those marked tl>us* most be considered as beyond our control, 

for, strictly speakin;;, they are not ** simple debts.’* * . 

The decision of tiie Supreme Court, then, has not only curtailed the powers of 
the court of requests, but it has piven {wople a pretence to dispute and cavil 
at even plain, simple points, which otherwise would never have created any 
doubts whatever. Almost every Kuropmn defendant who now appears, for tlm 
tirst time endeavours to discovtT something;, if possible, ag;ainst the jurisdiction of 
the court ; he pleads it, perhaps, Indistinctly, and boldly quotes the opinion of the 
Supreme Court as corroborative of his view being correct ; not all the reasoning 
or arguments which the commissiuners can adduce appear to alter his opinion. 

Wlien so much op^msition is raised to answer purposes which at hrst are not 
quite apparent, it becomes a delicate and critical tiling for the court to act with 
freedom. 

Thus indecision and distrust are engendered, business {lostfioned, lc.st serious 
consequences might ensue, and the community is perplexed, not knowing where 
to obtain redress, unless it resorts to the expensive and dilatory tribunal of the 
Supreme Court, where it would lie necessary to incur an outlay of nearly double 
tlic amount (/>) to recover a legacy, for instance, of 200 rupees from an executor, or 
to carry through all its stages an action of trover for property of a similar amount. 

If the court happens to diiTer from a litigious opulent defendant, ami is resolved 
to proceed notwithstanding the plea of non-jurisdiction, then wc arc told, “ You 
are beyond your jurisdiction ; tlie conse(|ucnccs will be serious, as 1 shall proceed 
against you tor a trespas.s if you issue execution against my pixiperty.” These are 
not iiuugiiiary fears. Since the decision of the Supremo Court, there is a very 
manifest opposition evinced to the court of re<;|uest8 by certain hold and reckless 
people. What their real intentions arc it is iinpo.ssiblc to conjecture; but wc 
submit that such a slate of things us wc have endeavoured to portray should not 
bo allowed to exist one hour lunger than is necessary to allay the bad feeling 
which prevails, and to restoic to the court that share of public conlidence and 
public respect to which it is certainly entitled, as the only tribunal adapted to 
assist the comnimiity in general in rccovcHing the hard-earned prulils of their 
respcctiv e professions. 

We cannot but c.\prcss our fears lest unuther point might coiiie on to be 
discussed, us it was some years ago, viz. whether one cuniniissioncr has power 
to do all acts as the court of request.s? Tills was doubted in 1823, and one of 
the jml<:e> of llie Supreme Court (Sir F. Maciiaglilen) said publicly from the 
beiicli, that ** one couiinissioner was iiicunipetcnt to do any act, and all conse- 
quences that might ensue, even tniirder, iu the execution of ids process, both 
bcfuie and after ilecrcc, would justly be charged on such comniissiuner. The 
matter was considered of so much imporfaiice that the then Advocate-general, 

Sir lloiliert Cumpton, was diicctcd to give Ida opinion on xcvcral points relating 
to llie court of requests. 

Ill a llepurt, dated Uic 27th December 1823, Sir Herbert uses the following 
words. .Alter having stated that he hud minutely perused voluminous corre.spoii- 

deiice. 


(a) lloiii^-rent, -ervants’ wages, bills of exchange, and promissory note*, brokeruge, goods sold and 
delivered, luilancc of accounts. 

* All artiuns ngainst executors and administrators for legacies, funerttl expenses, wages due by the 
testator to servants, house-rein, and other claims due by ditto. 

* 'I'rover for value of goods, ornaments, Ac. detained after voluntary ik'pasit, or after satisfaction 
of loans accrued upon thi-iii. 

* D'amages, costs of repairing carriages, buggies, furniture, Air., broken or otherwise damaged after 
taking them on hire, or upon loan, or occasioned by furious and incautious driving, or for the volua of 
horses killed by mal-ireatiiient or over-driving, 

* tieamen’s wages against captains or owners of vessels. 

* Short delivery of goods during transit to and from shipping by boatmen, and short delivery of 
goods under bill of lading. 

* All actions arising out of a breach of contract. 

* Diet money under an order of a justice of the peace. 

(A) Wc have stated that the probatde amount of plaintiff’s costs of a suit in the Supreme Court for 
soo would “ be nearly double we may say with great satety that the expense would be treble^ 
end for a smaller sum, say 100 or lew, the costs w^d be piedsdy the sane ih awouot as upon 
one for soo rupees. 

300, 
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i;stti*)!i«ihii»gaCoiirt dcnce, various charters, and Acts of Parliament, Sir Herbert comes to this con* 
of Nubordinat* elusion; “ Accord in" to the best jud^'roent that I can form, the commissioners 
Civil Jorisdjctum lawfully decide causes at the same time in separate chambers, or, in other 

in acutia. words, cannot constitute themselves into two courts.” 

And again, a little further on, the Advocate-general observes : “ Provision has 
bec'ti made by law for a single judge to tlecide causes in the Supreme Court, but 
the comiiiissioners desire to sit in two chambers, and that one commissioner 
should have the power of deciding causes, as in the Supreme Court, meaning, as 
1 understand it, a .single coiiitiiissioner in each chamber shall exercise the autliority 
of a court. If this be meant, it will exceed the jurisdiction of the Supreme 
('ourt, for there is no instance of the judges administering justice in separate 
cliambers at the same moment of time.” 

'I'he (Jhiid' Secretary, Mr. W. U. Haylcy, adverting to the opinion of the Advo- 
cate-general, as quoted above, communicates the orders of guvernmeiit to the 
comuiissiouer.s, under tlatc llie Nth Januaiy 1824, in the following words : “ The 
point adverted to in your letter ha.s for some time past been under the considera- 
tion of the authorities in England, and until their decision be received, or until 
n formal opinion of the irregularity of the practice shall he pronounced by the 
Supreme Court, the (Joveriior-general in Council is of opinion that the practice 
in question, which lias hcen long established, and which seems essential to the 
jiulilic convenience, should be ailhered to.” 

The coiiunihsioners Ivave since 1 802 sat in separate chambers. Of the bene- 
fits rc.sultiiig from .such a measure there can be but one opinion ; but it is more 
than possilile that sometliing at present unforeseen may arise to awaken an inquiry 
into its legality, and we would ri speclfuUy suggest that such a contingency .should 
be (piickly provideil against. Tlie angry spirit of litigation is not wanting, nor 
are the means far di.stant to ron.se it into being. 

4. IJuviiig now taken a review of tlic whole of this most important subject, we 
w'ould urgently recommend, in conclusion, that this court should be empowered, 
by a legislative tiiactmcni, to exercise jurisdiction over the whole description of 
suits enumerated in ttic margin of the Ibregoing ;}d section, not even excepting 
executors of estates who lia\c obtained probates as well a.s execuloi.s tic son tort, 
if assets cun be proved. Provi.sion should uLso be made, we think, for tiie com- 
niissioner.s to sit tiiid try causes in separate cliuinbers. 

.T. V\ liatover may lu; the ulterior intentions of government regarding the ex- 
tension of tlic court’s juiksdictioii, tlie altering of its forms of procedure, or eoinsti- 
tution generully, we think that the subjects now under discussion should bo .settled 
inimediateh , that botli the public ami the commissioners may know bow to act. 
At piCMiU all is imeertainly, and wc doubt not tliut the disadvantages of such a 
state arc keenly felt hy the tradespeople of this city, and especially l>y tiie poorer 
class ol native suitors, who are in the habit oi’ resorting to tbe court of n quests 
for the .settlement of tlicii claini.s. 

b. ^^’e neg you will iiave the goodries.-> to return the letter from Mr. T. B. 
Swiulioe, when no longer reijuired by you. 

We have, &c. 

(signed) C. IV, Brief zike, 

Oonrl ol 111 quests, Russomoy Duff, 

3 August 1S40. David Hare, 

Oommissiooers. 

WilUani JmlcrMm v. Ihmoviy Dutt and Another, 

rrom T. B. Su'inhot', Esq. Attorney of Law, to Bahoo Russomoy Dutt. 

Dear Sir, 

'I'his case came on to be argued on the 2i.st instant, on demurrer to your 
.second plea, bcfoic tlic Supreme Court. This mode of bringing the case forward 
was adopted by your pre.sent counsel, Messrs. Turton & Clarke, directly to raise 
the point wliether tbe court of requests bad jurisiliction against executors. 

The judges were unanimously of opinion that your court had no such jurisdic- 
tion. I camuit do better than subjoin, at the foot of this letter, the decision of 
the judges, delivered by the chief justice, a.s reported in the Bengal Hurkara of 
the 23d instapt, which is correct. 

I am, &c. 

(signed) T. B. Swinhoe. 


Calcutta, 23 July 1840. 
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Sir E. RtfatJy c. j. — If we entertained any doubt whatever, we should take tiiue 
to consider before deciding upon the jurisdiction of a court, but we entertain 
none. The jurisdiction of the court of requests is to be found in the Madras 
charter alone ; the subsequent charters, statutes, and proclamations do not vary 
or extend it; the recital on tliat clause of the cbariei is very similar to the redtal 
in the Middlesex Act, aud sets forth that the enact:neut was for tlie mere simple 
recovery of small debts. We have no doubt that the object was to give jurisdic- 
tion only in cases of “ simple debts,” and not in the trial of questions ol‘ dif- 
ficult law. Our decision does not proceed upon the case in Duughis, but upon 
general principles. Look at the coiisetjueuces if an executor were allowed to lie 
sued in a tribunal constituted like the court of requests : some of the most intricate 
questions of law may be raised by the defences available to an executor, such as, 
when a party has made himself executor de non tort, whetbet an executor or 
administrator has duly administered the assets, and so forth. We are of opinion, 
therefore, that the plea is insulKcient, and limt there must lie a judgment for the 
plaintitf on ileinurrer, with costs. 

(signed) T. B. S. 


(No. 130.) 

From F. Holliday, Esq. Principal .Secretary to the (lovermnent of India, to 
F. J, Halluiay, Estj. Secretary to the ( ioveinment of Hcngal. 

Sir, 

1 AM directed by the CJovernor-general of Iiulia in Council to acknowledge the 
receipt of your letter, No. 140 J, dated the ‘J^th ultimo, with its enclosures, on tlx; 
position of tlie court of requests, consequent upon a decision of the Siipretne 
Court in the case of Anderson on a plea of trespa.s.s, and in reply to state, for the 
inforinsition of the Jliglit hoii. tlie Governor t>f Ilengal, that t)ie Law Commis- 
sion is iiiulerstood to he immediately about to lay beliiire tlie Supreme Govern- 
mcnl a Report upon the court of requests, with suggestions upon its powers and 
constitiitUHi. This Report will be considered by the Supreme (iovermnent witiunit 
delay, aixl will probably lead to a speedy and practical measure of aineiidinent, 
by which the circumstances now objected to by the commissioners will lie altered, 
and the court itself placed upon a new and more useful footing. 

'I'he original enclosures received with your letter arc returned herewith. 

I have, iScc. 

Council Chamber, (signed) F. ./. Holliday, 

7 September 1840. Principal Secretary to the (iovernment of India. 


tNo. 1,517.) 

From F. J. Holliday, Esq. Secretary to the Government of Bengal, to /•’. J. Hal- 
liday. Esq. Junior Secretary to the Government of India, .ludiciul Depart- 
ment. 

Sir, 

I AM directed by the Right lion, the Governor of Bengal U> reipiest tliat you 
will submit, for the consideration and orders of the Su[)retoe Government, the 
accompanying letter* from the commissioners of the court of requests, which has 
relerence to tlie subject of your letter No. 130, of the 7th instant, and wliicli 
may, should his Lordship think it advisabic, be submitted to tlie J.uw CommiS' 
sioner^ fur tlieir perusal. 

I have, &c. 

Fort William, (signed) F. J. Holliday, 

22 Septemiier 1 840. Secretary to the Government of Bengal. 

Please to return tlie enclosure. 
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From the Commissioners of the Court of Retmests, Calcutta, to F. J. Hallidayj Esq. 

Secretary to the Ciovernment of Bengal, Judicial Department. 

Sir, 

Wk heg to acknowledge the receipt of a letter from Mr. J. H. Young, deputy 
secretary to tijc government of Bengal, in the Judicial Department, dated the 14th 
July la.st, conveying to us the desire of the Right honourable the Governor of Bengal 
to he furni.shed witli such sugge.stions as our experience might dictate to enable 
the court of requests better to di.scharge its important functions. 

■J. It has repeatedly been urged on the attention of the cornmi.ssiuners, that 
though government distinctly disclaims every intcittioii to make the court an 
engine for iiu.Tca.sing the revenues of the state, yet that its receipts ought to be 
rendered adequate to meet its dishursetnent.s. In strict conformity with this prin- 
ciple, we beg restjrectfully to record our deliberute conviction that the present 
system of requiring the deposit of costs by the plaintiff, with the discretionary 
power to the commissioners to admit pauper suits, and to remit costs entirely or 
in part, is the mo.st calculated to meet the wishes of govci'nment, so often con- 
veyed to us. Considering al.so the spirit of litigation prevalent in Calcutta, we 
think that it is tlie most salutary, the most wholesome, and the safest course for 
llu- court of lequc.st.s ; for we firmly believe that it does effectually, in a great 
measure, retard the intitution of groundless suits, and deters the wicked from 
attempting to harass the honest, it imposes no great hardship upon a person 
in aihuent, or even easy circum.stances, if his claim be just and his debtor solvent, 
whil.Ht It urges an unreicnling creditor to pau.sc before hazarding his good money 
for the mere grutitiention of suing and bringing to trouble an unfortunate insolvent 
debtor. And finally, it in no way injures the {)oor honest claimant, w ho can readily 
obtain process free of costs, at the discretion of the commissioners. 

;J. In reply to the first paragraph of Mr. Young’s letter above alluded to, wc 
think that it cannot be fairly inferred from the commi.ssioners' letter* of the i;jth 
of February 1S37, wlicn recommending the appointment of collectors of co.sts, that 
they considered the system tlicn in force had u direct tendency to deter suitors 
from applying to the court for justice, we have taken some pains to inquire into this 
.subject, and wc think that it is not the case. What we have already recorded in 
the 3d, 4th and 3tli (larugraphs of our letter of the I4ih May last, is very much to 
our pre.sent purpose. When the collectors of costs Ibrmed a part of the court's 
establishiiient, we know that a vast majority of the poorer suitors preferred depo- 
siting costs to employing those officers ; and we consider Ibis fact of great 
importance in support of our present argument. If it be .said that the payment of 
costs by plaintiffs operates as a denial of jiusticc, we answer that the experience of 
many months proves tlie contrary, and that this objection is at once overcome by 
referring to the rules for the admission of pauper elaimunts. 

4. We avail ourselves of this opportunity to bring to the notice of the Right 
honoiirabie the Governor of Bengal the Subject treated in the 7th paragrafih of the 
commissioners’ letter, dated 23th September 1835, to the address of Mr. J. P. 
Grant, officiating secretary to the government of Bengal in the Judicial Depart- 
ment, wc mean that of costs on suits from one to ten rupees, pressing .still heavily 
upon suitor.s, though a ronsidcruhic reduction was made by the proclamation of 
i8i<). In any new rules wliich the government may be pleased to enact for the 
court of requests, wc think that a beneficial modification might be made by the 
substitution of a fixed rate of pcr-centagc only upon the sum sued for, in.stcad of 
levying any other fees on the different processes us at present. We are persuaded 
that such a modification would more justly equalize tlic payment of costs on all 
classes of suitors ; that it would raise a sutiic ient fund, for the payment of all charges 
connected with the court, and would iiiutcriuliv simplify the accounts of this office. 
'I'lio accompanying tabular statement exhibits the costs now leviable, us well as 
tho.-'C w hich would be cliarged if a pcr-centugc were sanctioned. 

W’e have, &e. 

(signed) ('. IK Brietzike, 

Goiirt of Requests, Bimomotf Duti, 

10 Sept. I S40. David Hare, 

( )ou)uiissioncr.s. 


• h was the npiiiutii of two of the coniinissioncrs in 18,17, that tl;e appointment of follectois would 
tifver micct'cd, aiAl that the evils nlrcaiiy reiiorted in our letter of May laal would ineviuibiy grow out 
of it, Experience h,oi taught ub that this viuw was correct. Still the two dissentient members of the 
court joined in the recommendation, in order to try the experioicot. 
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(No. 145.) 

From F. ./. Hallidaii, E.sq. Junior Secretary to llie (lovcrninent ol’ India, to 
F. J. Uallidatf, Esq. Secretary U» the (it»vermncnt of licngal. 

Sir, 

I AM directed to acknowledge the receipt of your letter. No. i.'Jiy, rlatcd tlie 
Jid ult., with its enclosures, relating to the court of reepiests, and to return them 
herewith, copies having been con^^iinicuted to the Ljiw Oominissioners. 

i have, Ae. 

Council Chamber, (signed) F. J. llaUulaii, 

12 Oct. 1840. Junior Sec’ to liie (iov'of India. 


(No. 146.) 

I rom T, II. MaddwJi, E.sq. Secretary to the (iovcrnrnenl ol India, to ,/. C. C. 
Sutherland, E.sq. Secretary to the Indian Law (’onunission. 

Sir, 

1 AM directed by the Right honourable the Govern(»r*gentral u{ India in 
Council to transmit to you, for the information of the Law Coiiimishioncrs, co])v of 
.1 correspondence noted in the margin, relating to the court of requests. 

, 1 have, kc. 

Council Chamber, (signer!) T. II. Matldock, 

12 Oct. 1840. Sec’' to the Governtuent of India. 
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No. 4. 


Jud. Conn. 

32 March 1841. 
No. I. 

Judicial Dcp. 


Jiul. C!oris. 

22 Mairii 1841. 
Nu. 2. 
KiicIomjk'. 


(No, 324-) 

From F. ./. UnUlday, Fsq. Secretary to the Government of Bengal, to T. IL 
Maddock, Esq, Secretary to the Government of India, Judicial Department. 

Sir, 

I AM directed by the Right honourable the Governor of Bengal to request that 
yf)U will .submit, for the consideration and orders of the Sufu'eme (.iovernment, the 
accontpnnying letter from the commissioners of the court of requests, daterl the 
2;5cl ult,, heiug a coiitimiatioii of tiic correspondence submitted along with iny 
letter, No, 1402, of the 23th August last. 

2. The Governor has instructed me to add, that he ha.s acceded to the solicita- 
tiorj of the coirnuissioners as respects the payment of the costs to which they 
refer. 

I have, &.e. 

Fort William, (signed) F. J. Jlalliday. 

•2 March 1841. Sec’' to the Gov' of Bengal. 


r. .S', — IMea.se to return the enclosure. 


From the (jomn)issioners of tin; Gourt of Requests, Calcutta, to F. ./. Ihdliday, Estj. 

Secretary to the Government of Ihaigal, Judicial Deparlnient. 

Sir, 

With n-ferenee to our hotter of the 1 ')th Se[)tcinher last, and the onhus ot the 
Right honourahlc; the Cioveriior of Bengal, No. dated the gpth of ih(! same 

month, w(; have the hoiici.r (o report that the action of tresjiass instituted in the 
.'^upiome (.’ourt by ^Vlll. Anderson has lieen (•omproinised, in eonlbnuity v'ilh tlio 
advice of Mr. Advocate-general Turton, and the orders of (Jovernment above 
alhuli'd to. 

2. We beg to forwaixl the accompanying taxed bills of costs, viz,; 

j t o’-'' Iltt. II. p. 

Mr. I'. I>. Sw’inhoe’s lull for tin costs of the ilefendant - - i i,t)_’o 6 4 

Mr. W. I). Shaw's bill fur the costs of llie plaintilli including ; 

200 rupees, the eoiiiproinise money oUVred - •• - I <134 3 - 

Tot A I - - - ('ds 2,274 :) 4 

And to request that you will be pleased to submit thenj to the Right honourable 
the Governor of IJengal, for his Lord.ship'.s pnnnis.sion to charge the amount in 
tlieaeonnls of the <'onit of requests. 

We n spectluliy liope that we shall not he considered presumptuous in advert- 
ing to our letter oi the ;jd ,\ngnst last, in which we endeavoured to point out to his 
Lordship the jiainful posiiion in which the commissioners were placed by reason 
of the indefinite and unsetlied jurisdiction of this court. The experience of the 
past seven inonllis has convinced us that onr views were by no moans exaggerated. 
We l( e! daily eonsideruble einbui rassment in our official situation to act with con- 
lidcncc cir with tiselnlm ss to the public, since the spirit of opposition to thi.s court, 
t)v dislion.'st debtors, bas now reaelu'd to that extent as almost to cripple us in the 
due discharge of our diitie.s. It is not im|)robable, as we before hinted in our letter 
ol 3<l .'.ngiist, that objections may be urged against the competency of one com- 
missioiiei to liold |>roeeediiigs in this court; and should the question he formally 
detidi il bv ilio Supreme Court in the negative, we are [ler.suaded that the public 
intercMs willsulfer very seriously, and oiir''elves become subjected to prosecution. 

4. In iliepresi’ut instance mean the trespass case instituted by Anderson), to 
.''.IN noil. ing of the heavy (lecuniary outlay incurred in adopting the piopcr legal 
step'' in jn^utication of our ofiicial conduct, let it lie considered what has occurred 
since till' ill I i-,ivm ot the Supreme Caairt in .Inly List. 

1 lie coiirt^ o! reryncsls has lost much of it.s pulilic confidence. Hundreds of 
suitors arc prevetUed from resorting to it. Dishonest debtors are at ease, because 

their 
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their creditors cannot have recourse to the expensive tribunal of the Supreme Court 
for the recovery of many claims of \^hich iliis court formerly took cognizance, and 
even in ca^es where our path of duty may appear to ns very clear, legal objections 
may be raised, and legal priKcedings adopted, wliich may render it necessary to 
act in the defensive at the immense risk of incuning heavy law charges, unless 
government should in every instance authorise the employment of its law officers 
to take up our cause on hand free of costs. 

At such a crisis wc consider it our duty to call on government to interpose 
on our behalf, anti wc earnestly entreat his lordship to issue such orders on this 
important subject as shall relieve us from embarrassment, and render the court more 
eflicicnt than it at present is. 

We have, &c. 

(signed) C. JiritziLt\ 

('onrt of Itctiucsls, Ixussomoif DuN, 

j ] February 1841. David Jlarw 

(JomrnissioiuTs. 

P. S. — The attorney of tljc Mr. S 1 k\w, not having forwarded bis taxed 

bill linongli the Honourable (Company’s solicitor, we do not think it necessary to 
wait any longer, as a considerable period has elapsed since the decision ot the 
Supreme Court. When Mr. Shaw's bill reaches us, we shall innnediatcly submit 
it lor the orders of novernmeut. 


In the Supirnio Court of JuiUcaiure ai l\»ri William, B<'ngal. 
Plea Side. 


^ViUmm Aftder.son v. Russoinoi^ Dutt and Thonan ford, 

of the DefciuJaiiis laxcd as between Attorney and (lient, mitlc.T u Jndge’*» Inai ol 

the 2(dh .lanuury 




ttetoher Jlst. Allendmijr rerri|itof a letter from Mr. Maeleod, 

< hut‘ clerk ul the eoiiri of reqiie^tj^, erirloHinu; a leOer ad- 
(Irtssed 1(1 Rm^soinoy Diitf by Mi. Shaw, the plaiiitill ^ attor- 
ney, and rerpn sling me to receive the hummoiitt in llii^ 
cause; (No, 1)“ 

Wnnii:; a lei ter to Mi. Slinw, reijucHiing liiin to diieci the 
>henH to serve the snnunoini u|K)n me. . . - . 

Novein! er 2U. Allending sheiitf’» oHicer wln ii he hi ought to 
me die suinmoiiN in tliiH and horning my in id erst and ing 

to tippf III loi the delendaniii , (ISio. i) - - - * - 

W iiiranl lo dereiul - - 

Attending at the eouii of leipiests getting same signed by 
Rii.'^soiiioy Dull and Mr. Ford 

N'(»vrinbir .ph. Dm wing iiihtructioiis tm tlic warrant to entci 
my appearance Ibi the if» rendaiJts . ^ - 

Atieiidiiig pnuliuootary h olliec filing same, and paid i.-iwumis - 

Noveiiibci (nb. v\ttendnig bespeaking and afterwards ato nding 
obtaining ofTice eo(>y plain!, and paid g a, fi p, , ( No. ;j) - 

AHetidnrg clerk ol the pipn#’ (>tfiee, bearchirig, and found rub' 
to plead, I nieied on the jsi iiiKiant, paid 15 annus; (.Vo. g ) - 

N(»veinb»'r ytli. Atlendiii'g client, going ov<'r die* plaint with 
Inin, inul eonfeiriiig and :id\iHing tliefe‘on, wlnri baind ihi iv* 
was an eiroi ihtiein, and receiving instructions to ap|»lv to 
Mr. Sbaw to amend the same, xind to give ns further time 
to plead - 

Writing ;i letter 10 Mr. Sliaw on the subj«*t*i, and atti ndnojr 
jei'eipt of his ri ply agreeing to my having luribei liriU' to 
plead ; 

Novtnibe'i 8lb. Attending client, lluhsoiiioy Dutt, wlien be 
brought lo Die all the ongiiml proceedings hud befon; iiiiii lu 
lli<‘ suit again.sl the plainiifT in the com! of re ipiests, 
over Fame v\Hb him, couffTring and udvisaig thtreon, and 
iccciving iu'^tructfonx fot picas; iwo hours • - - - 


Sa, /is a. 


I 


1 . 


r. - - 


jOO. 


Q U 2 
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No. 4. 

EslablifibingaCourt 
oi’ Subordinate 
Civil JuriadictioH 
in Calcutta. 


S^Rs,a, 


IHliV : 

November 8ih. Drawing and fair copying plea of the defendant 
Russomoy Dull ; fols* 16 ------- 

Attending Mr. Cochrane therewith for settlement^ and paid 

fee, 32 rs. ; (No. 6) 

Drawing and fair copying plea of the defendant Tliomas Ford ; 
folh. iG- 

Attending Mr. Cochrane therewith for settlement, and paid 
him fee, 32 rs. ; (No. 7) ------- 


November 12th. Attending receipt of a copy order of the 8th 
instant from Mr. Shaw to amend the plaint in this cause, and 
perusing ; (No. 8)-- 

November 13th. Attending receipt of the original order from 
Mr. Shaw, and signing iny acknowledgment for costs on the 
back of the order - -- -- -- - 


Sa, Rs. a, p. 
17 8 - 

34 8 - 

17 8 - 

34 8 - 

28- 

2 8 - 


November 141I1. Attending Mr. Shaw getting my ofBce copy 
plaint amended - -- -- -- - 

November 18th. Teim fee 

November 2lsl. Attending bespeaking and obtaining judge's 
summons that the defendant Rnssomoy Dull do plead several 
matters, and paid 1 r. 14a.; (No. 9) - - - - - 

(’opy and service thereof on Mr. Shaw; fols. 2 - - - 

Attending bespeaking and obtaining judge's summons, that the 
defendant 'Inornas Ford do plead several matters, and paid 
1 r. 14a.; (No. in) - -- -- - 

Copy and service thereof on Mr. Shaw; fols. 2 - - - 


28^ 

3 - - 

4 G - 

3 8 - 


4 G ^ 
3 8 ' 


.November 23d. D/awing and eiigros.siag afiidavit of service of 
summons that the defendant Unssomoy Dutt do plead several 
mailers ; fola. 2; (No. ii)- 

Attending before judge swearing same, and obtaining order to 
plead several mailers, and paid 2 r.M. 14 a. JO p. --- 
Allending protlioiiotary’s oflice filing same, and paid 2r3. 13 a. - 
Afii rwards attending obtaining order, and paid 21s. n a. i p. - 
Seal, and attendance ibereon ------ 

Cojiy and sorviee thereof on Mr. Shaw ; fols. 3 - . - 

Diavxing and engrossing alhdavii of service of summons, that 
llie deleiulunt Thomas Ford do plead several matters ; fols. 2 ; 

(No. 12) - - - 

Attending before juilge swearing same, and obtaining order to 
plead several mat UTS, and paid 2 rs. 14 a. lo)). - 

Attending jirollionotary’s olliee filing same, and paid 2rs. 13a. - 
Afiei wards attending obtaining ordiT, and paid 2 rs. 1 1 a. l p. - 
S(*al, and attendanee i hereon ------ 

(Jopy ami service thereof on Mr. Shaw ; fols. 3 - - - 


3 8 

5 G 10 

3 13 ‘ 

311 J 

t 1.; - 

4 - 


3 8 - 
r, G ] o 

3 13 - 
3 1 j 4 

j i.‘, “ 

1 " - 


8 - 


November 24th. Attending receipt of the draft pica of Rus- 
.somoy Dutt back fioiu Mr. Cuclirane, settled* by him; 

(No. 13) - - - 

Viieiidiiig Mr. Advoeate-geiicral therewith, and conferring, when 
lie approved of the same ------- 


November 2Gtli. Attending receipt of the draft plea of Thomas 
: N - Fold buck from Mr. C'oehrune, settled by him ; (No. iG) 

Attending Mr. Advocate-general therewith, and conferring, 
u lien he approved of the same ------ 


2 K - 

2 8 - 

2 8 - 

2 8 - 


Aovember 271I1. Engrossing plea of the defendant Russomoy 
Unit; fols. iG-'- - 

Aiiending clerk of the papers’ office tiling plea and original 
»>ider, and obtaining a rule to reply, and paid 4 rs. 11 a.; 

I.)) " 

ul, and atteiulanco thereon 

t 'upy and service thereof on Mr. Shaw ; fols. 2 - - - 

I’lngiossiiig i)lea of the defendant 'rhomas Ford ; fols, 16 - 
Attending clerk of the papers' office filing same and original 
order, and obtaining a rule to reply, and paid 4rs. 11 a. ; 
(No. i(J). 

Still, and alteiulance thereon ------ 

f opy and service thereof on Mr. Shaw ; fols. 2 - 


8 - - 


I 1.3 - 

3 8 - 

8 - - 


n n - 
1 15 - 
3 8 - 
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8 - 


;joo. 


im: 

November 30th. Attending; receipt of a IcUer from Mr* SIniw, 
rcque^^tinc me to crive him mort' time to renlv to the plea, ! 
and answer; (No. 17) • - - . < • 

1840: I 

Januaiy 20th. Alteiiding clerk of the papers* oitice searching, j 
and found no replications filed to the pleas of the dcfendunU^ j 
and paid ir. 14 a. 

January ‘24th, Attending receipt of a letter from Mr. Shaw, 
stating that his client wished intake the opinion of the court, 
as to whether the court of coininissioncrH had juiisdiciiou 
over executors, and requesting to know if my client would 
aijrte thereto ; (No. 18) - . Sr - * , . 

Making a copy td’Mi. Shaw's letter; fols. 3 • - ^ 

January ?olh. Writing a leiicr to client therewith, requesling 
liim to Id me know his deicrininiuioii on the subject - 
AUenfling eierk of the napcr»* olhcc searching, and found no 
n*|)lications filed lo the pb .ih of tlic delen<lant>, and paid 
t r. 14U. ; I No. nj) 

January ‘jSth. Attending receipt of a loiter from the chief clcik 
of the <‘ouit of n quests, in reply to mine of the 25th instant, 
recpiesling me to leave the case entiitly in the hands of the 
Advocate-general, to be brouglit on before the Supreme 
(^omt in the manner he might consider advisable, and 
perusing; (No. 20) 

Making a copy thereof; Ibis, (i • - - - - « 

Att(‘nding the Advocaie-geucral (herewith, and conferring wilb 
liiin thereon at great length, when he advised the course 
suggested m Mr. Shiiw*s letter of the 24111 instant ; two hours 

January 29th. Wriiing a letter to client, informing him thereof 

May ,vl‘- Attending Mr. Shaw, when he gave me a rejdication 
lo tiu' plea of ihe rh'lemlaiil Hussoiuoy l)u(t for my peiusul, 
and conlerring - - 

l)i awing and engrossjiijz iii^^li uelioiiH lo Mr. ('larke lo draw u 

^ n o 

ie)oiinl<^r ; Ibis. 2 

Altnuling Mr. ('larke therewith, and with the ollic«i copy plaint 
and pleu, and paid liiin fee, idrs. ; (No. *21) 

Allei wards attemling receipt of a letier from Mr. Cdatke, wihIi- 
ing to have ii consultation with the Advocate-general on the 
lephcaiiun tliK day, and uiisw'ering « - - - , 

Aiicnding the Advor.atc-geiieral fixing time for consultation, 
and paid 481-^.; (No. 21/4) 

Auending Mr. (.'laikc informing him thereof, and paid 48 rn. ; 

(No. si/’-j) - - 

Afterwards altcndingnt the Advocaie-genoiarH on consultation, 
when he advised that the plea of Rubsonioy UiiU should he 
amended ; four hours 

.May Ailfending client inibrniing him tliereof, and 

rrcoiving iiiNtrueiioris io apply for an order to amend ilie 
plea 

May 2dth. Aitending clerk of the papers* oflfice, oljiairiing 
a ccrlificaie if no replication filed lo the plea of llusHomoy 
Ufitl, and paid t^' annas - - - - - - 

Drawing and engroK'«mg peUlion fi>r leave lo uiiKMid the pit a, 
iiniending (lie plaiulilT's office copy thereof grans; fols. ; 

(No. 22) - - - - - 

Aitending before judge presenting petition and obtaining order, 
and paid 2 IS. 13 a. - -- -- --- 

Alleiuling clerk of the puperT»' otlice tiling same, and paid 
2rs. i;}a. 

Drawing instructions to the Advocate-general lo stmond the 
plea - 

Attending him therewith, and paid him fee ibrn., wlieii he 
amended the plea ; (No. 23) 

Alteiidiiig clerk of the papers’ office amending the plea, and 
paid 3rs. 12 a. 

Attending bespeaking and obtaining rule to reply, and paid 
1 r. 140. (No. 24^ ...-•---I 

Q Q 3 


Sa,Rs. (u p. 


S - 


: 14 ^ 


2 8 

1 8 


* •. — 


2 M 


2 8 

:i - 

b 

2 - 


28- 

3 8 - 

t8 8 - 

2 S .. 
H - 
,y) 8 - 

10 - - 

2 H - 

( - 

4 H - 

O J 

b C) - 

)8 8 - 
4 i> 
214- 

(ronhmful) 
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S, Rs. a. 


\m\): 

May ‘.oitli. S( al and atteadancc ihcieon 
Copy and sdvii.e lliereof on Mr. Shaw; fols. -2 


May 27th. Attending Mr. Sliaw obtaining his office copy plea 
to amend 

AttciKliiig clerk of llu* papers' ofiice amending same, and paid 
;5rs. 14 a. 9|). 

Atiending Mr. Rliaw, returning hU office copy plea amended - 

June 2.^3th. Atleruliiig receipt of a letter from Mr. Brietzike, 
re(|iH>ting me lo bring this case for decision before the 
court as soon as possible, as many actions were pending in 
the court of reepjests against executors, and which could 
not he decided until the judgment of the court was passed 
in this case, and aiiHWrring ; (No. 25) - . . - 


June 2|)th. Attending receipt of u notice from Mr. Shaw, 
deinundirig a joinder in dcitturrer On this case . . . 

Attending eletk of the papers* office, bespeaking and obtaining 
office eopy similiter, and office copy demurrer, and puid 
;j rs. joa. 1 1 p. 

Drawing and i ngros^ing joinder in demurrer; Ibl. 1 ; (No. 26) • 

July id. Attfuding clerk of the papers' office filing saine, and 
paid I r. 14 a. - - - - - - 

I'aid clerk of llie pa|)f'rs for searching plea, and attending pro* 
ihonotary thcrewiih - - - ~ 

Diawing and oncrOsHiug notiee of joinder in demurrer filed ; 
Ibl. I ; (No. 27) 

Copy and service ihercot on Mr. Shaw; lol. i - - - 

July 4th. Attending receipt of a letter from Mr. Shaw, rc* 
cpiesling me to cunseut to setting down the demurrer for 
Thursday ne.xt, and unsweiing; (No. 28) - - - - 


July 7th. Attending leceipt of a long letter from Mr. Brietzike, 
reij nesting me to have this case brought to a close as soon as 
possible, and aiisweiiiig ; (No. 29) - - - . . 

July 9th. Attending the Advocate-general, CAmferriiig with him 
on this case, w hen he WLsiied to sec the letter of the Court of 
Directors \6 the (jovciiimeni, dutedin January 17;’’, 3, ctmtain- 
iog insiructiohs for the proceedings of the court of rccjucsts 

W ruing a leiici to client for the same, and attciuhng receipt of 
his reply forwarding a copy thereof, and referring me to the I 
government records for the original thereof - - - | 

July lOtli. Wiiiing n letter lo Mr. Bii.shby, sccietary in the : 
Ch neral Dep.irtiuent, for the original leiier - - - - ' 


July mil. Aileiulmg at Mr. Bu'ildn’s office confermig with 
him, when the h tiers could not he found 
Perusing pleadings to pia pure brief 

Making twn eoph s of hiiefs for eounsd, fols. 88 each ; (No. 30) ; 
Attending Mi. .Advoe ite-gcneral with oue copy, and paid him ' 
Ice, ti.j i>. - 

Attending Mr. (.'larke uilii the other eopy, and pa'»d him i 

fee, 4tS rs. ; (N(». 31)- - - | 

Making two copK s of dcimiirer book for Sir John (1 rant and 
Sii IL Selon; fols. 88 each 

AU\ nding Sii JolmCJranPs eleik wiili copy, and paid l r. 14a. - 
Atieiuling Sir II. Setons clerk with the other copy, and paid 
II. 14 a. 

July 201I1. Atunding Messrs- Tiirlon and Clarke severally, 
living time foi cmisulialion 

Paid Ml. 'furion consiihaium fee ------ 

Ditto Ml. (darke - ditto ------- 

i\iu uding on cau.<ie, when the Advocate-general direcU^d me to 
go peisonully lo ihccourt of commissioners and see if I could 
not get eeitaiii tiirceiions given them by gtiverDiiicnl when 
me i\:iut was first established ; four hours - - - 

Aiioiuimg the court of comiinssio ters searching for such 
OIK I lions, and alier >oiite uouble cliscovored tlieii), and 
alteUilmg coun->el theicwiih, and conferring with them 
tilt icon; lour houis - - - - - 


Sa,Rs,a» p* 

1 15 - 

;j « - 
28- 

4 14 9 
28- 

2 8 - 
28- 

5 10 1 

2 8 - 

2 14 - 

1 J4 - 

2 8 - 

3 - - 

2 8 - 


28- 


28- 

2 8 - 


.i 8 - 

3 - ~ 
88 *- - 

(i6 S 

.Vi 8 - 

88 - - 
2 14 - 

2 14 - 

a - - 

48 ^ - 

48 - - 


to - - 


10 - - 
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]8 


4 


H - 


0 8 


2 8 - 


(j 

AO 


July 2 1st. Attendinsr court, when the domurrer was argued at 

great It ngili, ami allowed, with costs* ; four hours - - I lO 

Paid prolhonotary - -- -*-.•[3 

Ditto crier - - 

Attending receipt of a letter from Mr. Slmw, recjuestiug to 
know if my elitni would now make any trpnraiion to his 
elient for his illegal conduct, and if not, that he would set 
down the caiLse to assess damages, &.c. 

Making a copy tlu rcof ; foU. 

Writing to client therewith ------- 

July C2d. Attending roeeipt of a letter from a client, request- 
ing I would make a full and cxplanalory report of this eas»r ; 


July24lh. Writing a long let^^r to client, containitjg iny 
rcpoil of this case, as rt'qttcsied ------ 

July 27lh. Attending receipt of a long letter from Mr. Shaw, 
lequesting to know if niy client would or would not make h 
reparation to his rlient ; (vNo, 34) 

Making a copy llH‘rev)f; fols. - 

Writing to c)i«nt therewith 

«!* 

Aiignm 2hlh, Atit nciing client, conferring, reCeifing in- 
structions to suhiMit the forrespoiulence bad wiih Mr. Sluiw' 
to the Advocate-general for his advi<*e as to a coinpiomisc of 
this muion, and lectiving instructions Idr Huch cu'^e; 2 hour;*; 

(No. <i)- 

Drawing and engrossing such rase ; hds. 12 ; (No. 3.^,) - 
Alti nding Mr. Tiirion tiieivwith, and paid him fee, 48 is. 

Scpteinhei 7lh. Attending t'fereipt of the case hack fiom Mr. 
Advocate-gcneial, with his opinion (hereon 

Srptfinber :Sth. Making a copy of (he opinion, fols. 3, at 
c)i< nl\ rcqnesi --------- 

.Attending clitiit ilniewnh, and conferring with him ihcieoii, 
win II l;e promised to send the opinion to government, f(*r 
uiders thereon --------- 

Octi'ln r l Ath. ;\tli nding reeeipl of a leltir from clii nt, for- 
warding a cop\ ol the ii‘solution of J»;ovrimni nl oHdiiig u 
compromihe n( his ^ulion on pa\m€'ni of 200 rupees to tin- 
pliiuitiir for (lamagcij, and requesting me lo commiinirute 
Willi iMr. Shaw on th(‘ subject ; (No, 31); - - - 

^V"riting a htiei to Mi. Shaw, ofliiing "tioo ritja'cs for damages 
and the I osiH (d this action 

October 17th. AtTcmlmg icteipt of a letter fioni Mr. Shaw, in 
rrply to miru' <d the lAih inniant, declining to accede 10 our | 
(einis, and rifjuiring ,",00 rupi'cs for damages and ih<‘ costs - 
Makhig a ropy thereof ; foU. 2 

riling a Ictier to < lienl the n with, for insiriictions 

October 2 ist. Attending client, coiifeiiing, au<l rccf'iving in- 
stiuclioiis to ruoM; tor a rule Ni,i to pay 200 nipecs lor 
damages, in court, loi^elher willi die eo^ts of ihis actnui 
At emlmg Mc^odDosi/odun IJosi' uml UisHcssur l•onnergra, tin* 
m .il isiideis of fbf? eoui l of reipn sts, taking nistruciions |oj 
tin ir jomi :.fli<]aHi, a> gortonis of tin; applicaiion ; 2 imnis - 
Dia\.ingan(i tuir copj mg such allidavit ; l»ds, l;j; ( No. 37) 

Making a ropy <M my lettei to Mr. Shaw ol the i;dli lU’ l.mi, 
and <if iii<< reply ; hds. 3-.----. 
Aitenilmg Mr. Ad vi.c<i3 -general therewith and wiih ti»e a/li- 
daMl, and paid him lee, 32 rs. 

Novernb r 4ih. Attending rece ipt of the draft atVoiavit m tiled 
by tljic AdvocaK-gtncial, with several altf raiiOij.<, and hni 
Opinion thereon - -- -- -- - 

Engrjvsisig affidavit ; fols. 13 ------ 

Novinibei (iih. Attending prothonoiary's office, hesjK^ftkmg 
and fihtairimg <iffice copy, uiiimtea ot judgment on demurrer, 
and paid ir. Ha, 4p. - - - • • - - 


n. p. 


12 - 


2 S - 

1 - - 


8 ^ 


2 8 


14 H 

I H 


2 H 
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JHIO; 

Sa . Jls . u , p. 

NovflDiber 7th. Altending the deponents on their joint affi- 
davit, explaining, and geitiog same signed by them 

« 8 - 

1 - 

Attending before judge, getting them sworn thereto, and 
pnid4rs. 

6 8- 


November loih. Drawing special motion paper for the appli- 
cation ; I'ola. 2.^------- 

28- 


Attending the Advocate-general, and with the affidavit and 
minutes of judgment, and paid Jtirf ; (No. 38) - - - 

18 8 - 


Attending court when ihotion made arid rule Nisi granted 

28- 


l^aid pruthonotary for minuting motion filing grounds 

4 il - 


Paid leading clerk for reading grounds ----- 

- »5 - 

1 

1 

November nth. Attending obtaining rule Nisi, and paid 
3r8. 4a. 6p. - 

4 4 0 


Seal, and attendance thereon n - - - - - 

Cofiy, and borvice iliereuf on Mr. ShVw ; fols. 4 -i *- 
(Jopy lu keep ; (No. 3j)) 

» 15 - 


4 8 - 

- 2 - 

2 - - 

1 

November I2f1i. Drawing and engrossing affidavit of service of 
rule Nisi; fos. 2 ; (No. 40) 

Attending before judge, swearing same, and paid 2rsi 

3 « - 


4 8 - 


Making a brief ot tlie rule Nisi, an<l grounds for the 4 tiyocatc- 
gerural to iinikc same absolute; fols. IQ - 

9 S - 


Attending the? Advocafr-gencral tlierewiih, and ptyd him fee 3^2 rs. 
(No. 41) 

34 8 - 


Attending receipt bf notice of trial from Mr. Shaw for the 
silting; (No. .|2) - 

2 8 - 

*1 - 

Wiiting a letter to rticrit informing him thereof - - - 

N<iV(Mnb('r 13th. Attending client, conferring and advising 
with binj, and ri’ceiving instiiiction.s tbr cas(‘ and proof;^4 lirs. 

2 ”• 

10 - • 


Dunving ease and proof; fobs. 14; (No. 43) - - - - 

8 8 - 


Milking two ci^pie.s thereof for <’(MUisel ; fols. 14 each 

Attending Mn Advocate-geneial witli his brief, and paid rs.; 



14 

1 oH 8 - 


Attending Mr. Clarke with his brief, and paid Hors. ; (No. 4/i'i 

82 8 - 


November 14th. Attending of u long letter from Mr. Shaw' 
proposing clfjrtuin terms for the setilement of this action, and 
|)erusing ; ^No. 4fi) - ^ 

2 8 - 


Making a copy thereof ; Jols. 4 

0 — 


W iiting a leller to eli#iit tlierewitli « a - - - 

2 - - 


jMyking a copy of the letter foi the Advoeale-geneial ; fols, 4 - 

0 _ „ 


Atleinbiig bun iheiewj^li aiul,.confejnrig thereon - - « 

2 .S " 


Nv»veinhei iSili, The usual charges for a subpeena ad teste to 
live wi tmeses, not healed or si rved ; (No, 47) 

r> 7 - 


At lending court when the mb' Nisi was argued at great length, 
and alter much diseiission it was dischaigefi - - - 

5 - - 


Alieriding informing client thereof, and advising - - . 

2 8 - 


Paid proihoiioiary for minuting inotiun filing grounds 

5 lo - 


l*aid clerk of the papers 

- >5 


Ditto crier - -- -- -- -- - 

- '5 


Attending rcct'ipt of a letter from Mr. Shaw, informing me that 
lie had struck nnt the cause fioin the board, and.ngreeing to 
ace<'(U* to the lei ins p^op()^ec^,i)y us; (No. 48) - . - 

2 8 - 


Makiijg a copy ihercuf, fols, and attending* writing to client 
iheiewiti) - - - - -■»- 

3 - - 


November 21st. Attending receipt of the draft order of the 18th 

10 Slant from the pi olhunotary for my approval - - 

1 - ■ 


NLiking a copy then of for the Ad vocate-geiierars approval ; fols. 7 

3 « - 


Attending him iheicwitli, and paid lUrs, - - 

18 8 - 


November 2 2d. ‘Allending iccoipt of the draft order back 
horn Mr, Tuilon, with alleiation ----- 

28- 


A iieiuling the pruthonotary iherewilh - - - . - 

1 - - 

1 

1 

vNOvemher 25ih. Attending receipt of a copy of the draft order 
lioiu the proihoiioiary, as settled by Mr. Sliaw ; (No. 5^) * 

i - - 


Makiu'j: a copy tlic reof for the Advocaic-goneral ; fols. 7 

3 H - 


Aiundiug Mr. Advocaic-goneral therewith and with the copy 
order i^ettled by him, when he made a few alterations thereon 

2 8 - 


Amending ilu* prothonolary therewith, returning same 

! 

t - - 
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S.R.a»p, 

1840: 

1 Si. As. a. j 

Decembw 14U1. Attending receipt of a copy aumdnnM. froiif 
Mr. S^aw for Wednesday ttut. to tax hu coats, ontUtf' .the,, 
minutea urjudgmentof (tie itstr^fy last; (No. 51)’ ' • 

9 8 


December igib. Attending at the fexing*officer on taxation 
of Mr. Shaw’s bilU^ » ... 

s 8 


December tgth. Attenffipg receipt of a co(>y allocatur fobm 
Mr. Sbttw - tr - 

9 8 


AttcndinK informing client the amount thereof, and requealine 
him to pay the «me - - - - 

3 8 


December 20th. Attending client when be brought gie the 
amount, and giving receipt for same ----- 

9 8 


Altendiug Mr. SIf&w with Uie amouut abd obtaining bis alio* 
catur recoipied - - * - - 

9 8 


Bill of costs ^ -- 

6 - 


Attending the taxing-officer therewith - • - * - 

1 - 


Paid Imn - - - - - 

4 »» 


Aiteoditig-on taxation - -• - - - 

9 8 


Paid for taxation 

»5 ~ 


Summons and oaxli - 

^ % 1 

913 

44-4 

V A * ♦ . lii, 1 

a 1 

1,563 6J 

a’ 

* » ; H 

1,667 ol 

47 3 a 

♦ 

47 3 |[ 


’ C'o.’i lU. 

1,690 w 


I allow of iliis bill between attorney and clienti the sum of Company's ruf 
6 annas and 4 pice. 


8 February 1841. 


(signed) Jtd, Vaughn, 

Taxing 

(signed) C. W. Bril 


i;6aO| 


at!cr. 


No advadcci ♦ 

(signed) J, B, Swinlutc, 

J)efciidant’s Attorney. 

23 January 1844. 


Regisleredi Nc 
New Bool 


In Uic Supreme Court of Judicature at Fort William in BongE| 

Plea Side. 

William Anderson v. Rtasomoy Unit and Others. 

(No. 1353 — E-) 

I HAVE taxed the costs of the plaintiff in the above cause, bciwcemr^n^ 
under a Minute of Court, bearing dale the y»t day of July 1840, and # ***“* 

of Company’* ropcea 654 and 3 aonai. * ■ 

Dated tbia 16th day of December 1840. 

W, D. Shaw, k (signed) 

Plaintiff’* Attorney. 


ft 

'■ Taxing Officer. 


Received payment. 


(aigiied) 


Pay. 


y. D. Shaw. 
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(No. 41.) 

’ From T. II. Afadt/ock, Esq. Secretaiy to tlie Government of India, to F. /. 
Haltidax/t Esq, Secretary to the Government of Bdigal. 

Sir, 

I tlirected to acknowledge the recent of your letter, No. 324, dated the 
2(1 inst., with its enclosures, and in reply, to conv^ the approval of the Governor- 
freneral of India in Council to the sanction granted by the Right honourable the 
Governor of lieugul for the payment of costs in the action of trespass instituted 
by iVlr. Andtrsou against the Cpinniissioneirs of tlje court of requests in Co.’s Rs. 
2274. 9 - 4 - . . 

2. The original enclosures received with your letter are returned herewith. 


I have, &c. 

Council Cliamber, (signed) T. H, Maddoek, 

22 March 1841. *ijecretary to lite Cfovernment oS India. 


^(No. 9^.) 

CouB. llalliday, Esq, Secretary to the Government of Bengal, to T. JI, 

'Maddoek, Esq. Secre tary to the Government of India in the Legislative 
^epartn.cnt. . - ' 

^ir, " 

judiciul l)cp. rolcretice to iny letters of the 2.')th August i 84 o, and 2d March last, on 

the swjcct pf-|he effipct.on the iurj8(li(!tionj>f the court of requests of the decision 
of th^JpremrCourt, in the case of 

I «m Srected by the Right honourable the Governor 'dtJBengal to forward, in 
order it may be considered by the Supreme G overntneniy a^ ero^ orial on the 
subjccBy,|,ici| )]g(j i)cen presented to his Lordship by Mr. N. Grant ; and to add, 
that hi I.ordship is credibly informed that the present state of the court of 

request] arising out of the decision in the case in question, is productive of 

serious |(icunvcnicru:e to the people of Calcutta, and deserves to be remedied as 
speedily may be possible. His Lordship would earnestly recommend the 

CT(jvernor-g.n,;ral in Council to give an early attention to this matter, in which 

turtiior delyo ^ocs not appear to be just to a large pppulation,' or creditable to the 
Lcgislatui>;\_ 

I liave, &c. 

Fort Wlhiam, (signed) F. J. HalUdajf, 

24 Secretary to the Government of Bengal. 


.a 


Ih. ronji, From a rant, Esq. to the Right honourable Earl Auckland, k.c.b. 

'* 4 '- Governor of Bengal. 

'( losiirc. My Lord, 

rttK. prcseiit imperfect constitution* and jurisdiction of the Calcutta court of 
retiuests, whic^ it js the purport of this letter to bring to your notice, will, I trust, 
be deemed suiliciciitly important to mcitt your Lord^ip’s attention. 

1 address yoi j Lordship in the character of a private sulTercr, but under a 
public grievniici;^ and I therefore conic foraard as one of the many for the common 
benefit ol all whio are, or are likely to be, sufferers, if the evil under which 1 have 
suffered be' not remedied. In that spirit I am encouraged to liopc that the case 
which I shall d(.'iL|<i|)e will be considered, not with reference to the petty injury 
which it has done to me as an individual, but with reference to the evil which it 
involves jto the injury of a large clau of inhabilanU of this city and its 
environs. ‘1 

The case to whiih I solicit your Lordship’s attention is simply this: 

I some timU bac\ placed with Mr. Lepage, a bookseller and commMsion>agent 
of this city, certain ibooks on commission sale, to be sold by him at certain 
prices, la dir«t tfontravention, however, of roy instructions, and therefore in 
breach of hU dutv \as agent, Mr. Lepage sold certain of these books at prices 
m fixed by me ; and I therefore objected to hu account sale, 
demanded paytiAcnt of the difference between the prices at which he had 
liimself ti) sell and those which it was his doty to have realised on 
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the books in question. My demand, however, was refused* Md llfo. |>aid 

over the mere amount which lie had received oh the iinp«x»pcr sate; of the books, 

less his commusio|B chargeSf thus ieaviiq^ a disputed balance <lf k^ut 57 rupees Catoiftis* 

due in my favour ; and viewing the transactioa as it then stodd as one of siinjde .mh-,— , 

debt* I therefore brought my action for that amount in the court of reqoeida. 

That court, however* on hearing tha nature' of the case, and the objjectkma of 
the defendant to the oourt^s jurisdiction* on the plea that the case involved a 
question of damages, declinal ioteHerence V <ub^ jdic suit was Consequently non* 
suited, leaving me no alternative between an abandonment of my just claim and 
an expensive suit in the hl(preme CourC . , 

This admission of oon>jurisdiction I have rince been informed was, without 
doubt, founded on the authority of a recent case in the Supreme Court, W « Andur<* 
son V. Kussomoy Dutt. 

Thus denied the justice I had sought in the minor court, 1 naturally determined 
upon seeking the realisation of my claim through the lusher court, in which alone 
my remedy remained. On reference, however* to a solicitor of hi^b professional 
taleut and long experience, 1 was infornted that in such a cast, involving as it 
did so triding an amount as 37 rupees, it would be folly to incur the risk and 
expense to which a suit , in the Supreme Court would subject ifie, as even under 
the must favourable circiimstancet, charges viould be incufrod, part of which, 
although successful in tfic suit, 1 could not recover;* in short, that such charge* 

Would assuredly very far exceed the amount for which my suit would be instituted. 

Thus, my Lord, 1 am debarred of a just legal remedy in the cale of a clear legal 
wrong. But, under the knowledge of your Lordship’s character and gpvenimeht, 

1 am welt assured that such a state of tlie law needs but to be brought to youf 
Lordship’s notice to insure a speedy remedy of the evil now existing ; and aa one 
of the many suOcrera, I deem it my duty tlius to bring forward my own case, as 
an illustration in point ; for, to quote the words of an eminent author, ** the 
injustice done to au individual is sometimes of service to Uie public : facts arc apt 
to alarm us mure than the most dangerous principles.” 

True, my Lord, tlic sum for wiiicli I sued was trilling; but it is for the recovery 
of every less important demand that the majority of suitors seek the ageneV of 
the court of requests ; and 1 therefore conlidciiUy trust that the priiiciplei^ of the 
law, and not the principal of the action, in the case now brought to notice, will 
form the subject of your Lordsiiip’s consideration. . 

There are thousands wiiliiii and near this city to whom a sinjs^e rupee* is aa 
much tliC matter of careful and anxious solicitude as a thousand rupeoa. to tlie 
wealthy ; and it is such nun who, under the want of a cheap court of competent 
jurisdiction, composed of efficient Judges to take cognizance of minor itijuricb, are 
too commonly debarred tlie means of obtaining tlicir just rights whilst trampled 
on hy the dishonest. , 

In conclusion, 1 beseech your Ixirdsbip to give to the subject of this letter that 
attention wiiich its importance demands, and to remedy the public evil of which 
1 have complained, by making .such alterations and improvements in the present 
constitution of the court of requests as to your Lordship may seem 'necessary. 

Though 1 address your Lordship thus singly, 1 am well assured that fliere are 
hundreds who, if called on, would unite in the entreaty conveyed in this letter. 

* 1 have, &c. 

Creek«row, Wellington-squarc, (signed) N. Grant. 

Calcutta, 2 ‘i June 1S41. 


Minute by the Honourable A. Amut dated 26 January 1841. 

I TuiHK the Council are aware, that if a law is wanted Cor the Court of 
requests, according to the most eligible of the two or three schemes which art 
most deserving of consideration, the whole matter might be disposed of in a fort> 
oq^t, and might have been so disposed of in any fortnight during the last three years. 
But then a report from the Law Commission must have been dispensed with. 

1 am satisfied that the Commissioners devote a great deal of^te aod laborious 
attention to their duties, tlmugh it must necessarily happen that they are subject 
to many avocafions, upon committees, examinations, lie., to which they are the 
tiKN-f frequently invited, fedm their experience and staodiiqg, attd Jroiu the cir* 
tiumstsiioe that their duties do not call for executive acts not admictiog of delay* 

' 300. R R 2 I believe 
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1 believe that some of us, from an anxiety to become aci^ainted arith all infor- 
mation bearing upon subjects, take up a great deal more time than » consistent 
with any early call for our opinions ; perhaps also we are sometimes too solicitoos 
about sending reports which may deserve great respect on their own account, 
rather than serving merely the purpose of practical suggestions, the ability of which 
cannot l)e generally appreciated. 

If the Council want immediately a scheme for a court of requests, 1 have 
always said that 1 only reqnire a day's notice to lay several before them, which 
may deserve their consideration. 

If they wish to wait for a report from the Law Commission, and at the same 
time think that the subject is more pressing than the Madras Judicature Report 
(for the other matters before the Commission are decidedly of less moment), they 
had, perhaps, better write to this effect, viz. “ that it has become necessary to 
modify the court of requests, and an Act for the purpose canoOt be delayed 
beyond the next month. I'he Council is anxious for the opinions of the Law 
Commission ; but in order that they may be of practical use, it is wished that they 
be forwarded to Council before the ntiddle of ttie next month.*' 

(signed) A. Amos. 


Minutk by the Right honourable the Governor-general, dated the 28th June 1841. 

I AM strongly of opinion that no further delay .should be allowed in this matter, 
and I would ask Mr. Amos at once to lay before us n draft of Act for removing 
the disabilities under which the court of requests at present labours, and for extend- 
ing its jurisdiction, an object to which I attach much importance, as tar as can 
prudently and usefully be done. Such a scheme would include a provision for a 
single process and examination of parties, the appointment, if thought necessary, 
of a limited number of jurors, with a ready appeal to the Supreme Court. 

(signed) Auckland. 


Minute by the Honourable A. Amos, dated 30th June 1S41. 

I HAVE prepared a draft Act, which, 1 think, raises all the important questions 
incident to tl>e subject, so that I think the Act, after the maturest consideration, 
will chiefly consist of modifications of the clauses here given. 

The points for consideration are : — 

1. Wliat limitation of jurisdiction is to be imposed with respect of the species of 
suits ? 

2 . What in respect of the money amount recoverable ? 

3. Is the jurisdiction of the court to extend into the .suburbs } 

4. Is any and what legal assistance to be given to the court ? a very important 
question as regards expense, and to be viewed in connexion with the circumstance, 
that any material extent of jurisdictio!) must be attended with an influx of 
barristers. 

5. In what coses is an appeal to be allowed to the Supreme Court ? 

(). Is a jury, or any modification of a jury, to be admitted ? 

7. W'liat is to be the procedure in the court below, and what in appeals ? 

8. Wimt provisions arc to be made for fees of court, and what for costs ? 

As far as I am aware these points include the most important features of the 
whole subject. I have cut the knot of every one of tliem ; but 1 have been much 
more anxious in the present emergency to present rules which should embrace 
every question, and which may be modifled or expunged in Council, after furilier 
consideration, than tu create more delay by deliberating about what kind of rules 
I should pre.sent. 

1 incline to think that it is the intention oftlieLawCommissioners to recommend 
a subordinate court, of which the principal judge shall be a barrister, and which shall 
try every species of cause, and to any amount, subject to an af)peal in all cases to 
the Supreme Court. The process to be more simple than that of the Supreme 
Court, a!)d assessors, in the nature of jurymen, be summoned. 

1 first drew the present draft so as to extend to all cases under 10,000 rupees, 
the amount where appeals to the Privy Council commence ; but on conference 

1 have 
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I Iwve reduced the amointt, as will be found in the draft. If there should be other 
aint^ not for goods sold, wages, or rent, which ordinarily are free from legal difB- 
cnlties, they wiU be properly included with suits for those matters, provided it be 
thought expedient to draw a distinction as to appealable and DOit*appeahible 
o^s, and to rest that disdaction cm the species of cases as well as the amount in 
dispute, 

borne more definite rules as to fees, costs, and procedure before, at, and after 
trial, and on i^)peal, will doubtless be su^ested, on our appUcalion, by tbe judges 
of the Supreme Court, and by the Comiiiissiuners ; it may be desirable to make the 
Act somewhat more specific as to these details. 

Having said thus much of the draft, ! will add a few words on the general 
subject,* Tbe confusion which has arisen is owing to the common cause of lajO^I 
confusion in India, vis. that authorities, from a desire to do abstract justice, have 
stejiped beyond the clear line of their jurisdictioo. After these illegal precedents 
have Iwn followed for many yetirs, their being suddenly arrested creates much 
more inconvenience than if they had never been made, for then a legal remedy 
would have been applied, withoiu the public being deprived of any advantages it 
had enjoyed. 

In extending the jurisdictiuii of the court of rr«]uests, it is necessary to guard 
ourselves against the cui reni «t public opinion, that we shall be at least udniinis-' 
tering cheaper justice. There arc, 1 think, limits within which this opinion is 
correct, but 1 think they are more narrow than is generally supposed. A very 
slight extension of jurisdiction calls for an appeal, if not also an assessor, and 
perha|>s a jury. These must iuercase the expenses of a jK'tty court suit j but tueu 
it may be said the small pay of the judges niul olficers, the very simple form of 
pleading, tile exauiiuution of parties, will still maintain a great di.sparity between 
the expenses of the supreme and petty court. On the other hand, I am not sure 
that in many causes tlie want of uiore spceific. pleadings, and the examination of 
parties, may not increase the ultimate cxjicnse, ilut iljcre remains this important 
consaierntion, that the fees of the Siiprtnie ('ourt are a very small item in the 
expethses of a suit. The lee.s of barristers and nttornics are titc main cau.ses of 
c-\|)cnsc. Now btffore a comparatively weak court, certainly before a jury, and 
especially in tbe cross-examining and re-examining of pluintiii's and defendaiilH, 
tbe advantages of employing counsel will be increased beyond measure in every 
case where the stake considerably exceeds either in importance or pecuniary 
amount llie limits ot the present jurisdiction of the court of requests. 'I'he 
examinution ol parties, and the latitude of proof ineidcut to simple forms ot plead* 
ings, though the former may now and then cut short a ease, will probably, on the 
w hole, both contribute to prolong trials to a most inconvenient extent, 

(signed) A. Artm. 


AN ACT for Modifying and Extending the .JiiriKliction and Powers of the 

Calcutta Court ot Couiirii.*isiofjer.s lor the llccovery ol Small Debts. 

• 

1 . It is hereby enacted, that, .subject to the liinitatioifs hereinafter mentioned, the 
court of commissioners for the recovery of small debts within the town of Calcutta 
shall have jurisdiction of all suits for the recovery of debts or damages, where the 
demand is less in amount than i,uoo rupees. 

2. And it is hereby enacted, that any one of the commissioners shall conslituto 
a sufilcient court for the trial of alt cases where the demand does not exceed 500 
rupees, and that where the demand exceeds such amount two commissioners at 
least shall be necessary for the decisirm of tlie case. 

3. And it is Itereby enacted, that where the amount recovered in any suit shall 
exceed 500 riqwes, or shall be for any demand other than a debt by simple (xintrael 
for goods sold, wages, or Tor rent, an appeal, if made within a week, shall lie to 
Her Majesty's Supreme Court at Calcutta, or to any jiaige of such court iu 
vacation. 

4. And it is hereby enacted, that Her Majesty’s .Supreme Court aforesaid, ufum 
a case being appealed, may at its discretion decide tlie appeal iri full court, or 
direct the same to be decided by any judge of the Supreme Court, and in cither 
CBM the suit may be detcraiined both according to tl>e rules of coui^ts of law and 
of courts of equity, and the court or judge may <;all for any furtlier d(,>cum<.Hts or 

3®®* R h 3 witnesses 
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EttaUiffaioi^Court witneMes to be produced before such court or jud^ altboogb the Mme majjr ftot 
of SdtMhiiRwo have been produced before the commissioners, and shall make a final decisipa 
CWI Juriadictioo accordingly, and shall remit the judgment to be executed by the inferior court 
ID • ou M. hereby enacted, that it shall be lawful, in all suits appealable to 

Her Majesty’s Supreme Court aforesaid, for the parties to enter into an ag^meqt 
in writing, to be signed by such parties, and by any one of the commissioners 
aforesaid before whom such agreement may be made, to the effect that the decision 
of the court of commissioners shall be final between the parties, and such agree* 
ment may be made at any period of the suit, and shall preclude an appeal being 
received by Her Majesty’s Supreme Court. 

6. And it is hereby enacted, that the jurisdiction of the court of commissioners 
aforesaid shall include as well the town of Calcutta os all places within Ihe dis* 
tance of five miles from any part of the same town. 

7. And it is hereby enacted, that in proceedings in suits fur any amount not 
exceeding 500 rupees, and being for goods sold, wages, or rent, the forms of pro* 
ccedings shall be the same as now used before the said court of commissioners ; but 
in suits for any amount exceeding 500 rupees, the plaintifi* shall at the time of com* 
mcncing his suit file in the court of the commissioners a particular statement in 
writing of his complaint, and the defendant shall file a like statement of the grounds 
of his defence, within a reasonable time, to be fixed by the commissioners ; and 
after the filing of the above statements the court shall appoint a day for hearing 
the parties. 

8. And it is hereby enacted, that the said commissioners shall from time to 
time frame rules for conducting all proceedings before them, which rules, after 
they shall have obtained the sanction of the Governor-general in Council, shall 
have the like force and cHcct as if inserted in this Act : provided always, that until 
such rules be framed and allowed, the proceedings of the said commissioners shall 
be the same as arc now in force, or in cases appealable to the Supreme Court, as 
near thereto as in the judgment of the said commissioners may apjiear to be prac- 
ticable and reasonable. 

9. And it is hereby enacted, that it shall be lawful for Her Majesty’s Supreme 
Court to issue .such directions touching the transmission of appeals as may appear 
necessary, which directions shall be observed by the said commissioners and all 
persons concerned in the said appeals. 

lu. And it is hereby enacted, that it shall be lawful for the said court of com- 
missioncra in any suit before it to state a special case, upon matter of law only, for 
the determination of Her Majesty’s Supreme Court, and Her Majesty’s Supreme 
Court shall determine such case, upon hearing of the parties, and shall remit their 
decision thereon for the guidance of the said court of commissioners. 

11. Aud it is hereby enacted, that it shall be lawful for the Governor of 
Bengal, from time to time, to appoint an asse.ssor, who shall be a barrister of not 
less than five years* standing, who shall be an assistant to the said court of com- 
n)is.sioners for the adjudication of such causes, and at such times, and according to 
such amount of salary as may be deemed expedient ; provided, that such assessor 
be not appointed for any longer period than a month at one time, or at a salary 
exceeding for one ^lonth. * 

t‘i. And it is hereby enacted, tliat at the request in writing of cither party to 
a suit before the said commissioners, when the sum demanded exceeds 500 rupees, 
and is not for goods sold, wages, or rent, it sitall be lawful for the said com- 
missioners to summon a jury of six persons for the decision of such questions of 
fact as the court may submit for their consideration touching the matter iu 
dispute ; and for the purpose of procuring the attendance of such jury, the said 
court of commissioners is hereby vested witli all the powers exercised for such 
purpose by Her Majesty’s Supreme Court.* 

13. And it is hereby enacted, that the said coart of commissioners may allow 
to the successful party in any suit such costs as it ntay d^ni reasonable, and shall 
fur such purimsc, from time to time, frame tables of costs and of fees of court, to 
be allov\ed by the (tuvernor-gencral in Council, in like manner tts the rules fur the 
conduct of proceedings aforesaid ; and in the meantime the said court of com- 
missioners shall udo|>t the same rules as to costs and fees of court os are now 
in force in such court, or os near the same as in their judgment is practicable and 
reasonable. 


* 1 would omit this clause, (sigoed) A. Amot, 







Minotb by the Hoiioand>le <4. Afuott dated 5 July l^1. 

1 WAVE drawn this draft in consilience of my former draft l»vibg beei|^ sup- 
poped to have extended the jurisdiction of the court of requests in stmte resets 
too targely ; and it was thought that the court should be placed in the same s(toa- 
tion in which it practically stood previously to the late decisions. It will be 
observed that though in some respects the jurisdiction will thus be more limited« 
viz. in point of amount, yet in regard to the circumstance that appeal is not 
given in any species of suit (agreeably to the former practice), the jurisuiction will 
be more extensive. 

This measure might be accomprished 1 ^ a proclamation ; but tbo advantage of 
an Act pi, that it may be published fur intermation, and the feeling of competent 
authorities and of the community known, and that suggestions may be received 
before the measure is finally settled. 

My own impression still remains, that except in two or three species of actions, 
an ap()ea1, if not an assessor, is required ) but that with Uiis assistance the limit 
way exceed 400 rupees. 

The present views of the Council appear to rest on the impression, that pre> 
viously to the late decisions, when the court tried every kind of case under 400 
rupees without assessor or appeal (I am not sure that the court abstaiued even 
from deciding ngbts of land), and tuat by a single judge, justice was satisfactorily 
administered as far as the court went, and that an extended jurisdiction was not 
required. 

It may be feared that according to this scheme some of the most intriL.ite 
questions of iaw and fact, and some of the most important rights, may be deter- 
mined before the commissioners. Then, 1 conceive, tliey are incompetent to 
decide according to legal rules. They are, however, more likely to decide rightly 
than wrongly. The commissioners also are more competent judges tiian various 
grades of judicial officers, who decide much more important questions in tiie 
motussil. And it is very important to consider whether a defendant may remove 
any case, during vacation or otiierwise, into tlie Supreme Court by certiorari, 
(Ctiarter, clause 21, Smouit, .p. 25), so tiiat it may l>e said that both parties 
voluntarily permit their case to be decided by tlie commissioners. ^ 

(signed) Amoi. 


■ "»o.;» 4 .’ ' 

Les^. doKK 
a6 July | 84 >> 
No. 1 1 . 


AN ACT for better defining the Jurisdiction of the Calcutta Court of Commis- 
sioners for the Recovery of Small Debts. 

1. Whereas great inconvenience has been sustained by reason of the Calcutta 
court of commissioners fur the recovery of small debts iiaving recently abstuinod 
from tlie decision of divers cases, in which they had ordinarily exercised jurisdic- 
tion, but concerning the legality of their jurisdiction over which doubts have lately 
arisen. 

It is hereby enacted, that the court of commissioners for the recovery of small 
debts within the town of Calcutta shall have legal and equitable jurisdiction in 
suits of every kind, and by all parlies, as well reprcsdbtativcs as others, for the 
recovery of debts or damages, where the sum claimed does not exceed 400 rupees: 
provided always, that such court shall not determine any right to land or other 
real properly. 

2. And it IS hereby enacted, that any one of the commissioners aforesaid shall 
constitute a sufficient court for the adjudication of all cases under this Act. 

3. And is hereby enacted, that all ttu; ^towers with which the said court of coin- 
missioners is invested, or to which its jurisdiction is subject, under any statute, 
Act, Royal charter,* or proclamation heretdore made or passed, slialt be extended 
to suits under this Act 

4. And it is hereby enacted, that all the rulibs and form% fees of court, and 
other matters connected with the process of tbc said court, which have heretofore 
faceu usual in the same, sball be extended to suits under this Act 


* I appreheods leta in the certidrarL Now, I conceivff, a certiorari majr be applied for by 
ai^ 4 afe]idant ioiniodiatety after the auit la cotnoienocd, and tJiat the 8uprcfti>e Court would remove 
the auit on iu being hbown to ihetn, that ibougti the amount was tnftitig, the iuii involved difficult 
4«eetloiMi of law ; but on this poinf^ and wbtlber a certioran can be obUintd in vacation, it may be 
proper (e make inquiries. 
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jr 1841. 

Wo. 13 . 


Judicial Dcp. 


3.5 Au^. 184a. 

3 Marcli 1841. 
34 tb ultimo. 


- (No. 1079.) 

From F. J- Hallidayt Secretary to llie Govern^ot of Sengatt to .H H. 
Maddock, Esq. Secretary to the Govcniiueot of India, Legulative Department. 

Sir, 

1 am directed by the Right honourable the Governor of Bengal to request that 
you will lay befoK the Supreme Council the enclosed letter from the chief magb- 
trate of Calcutta, (No. 053 of the 24th ultimo), together with its accoaipaniments, 
relating to the legal boundaries of Calcutta, which subject his Lordship solicits 
may be taken into consideration in connexion with the papers relative to the court 
of requests, submitted with my letters, as per margin. 

^ 1 have, Ac. 

Fort William, 6 July 1841. (signed) F. J. 

Secretai^ to the Government of Bengal; 


Legis. Cons. 
3 (> July 1841. 
No. 13. 

EiicluBuro. 


<No. 253O 

From D. M'Farlaitt Esq. (^hief Mamstrate, to F. J. Haitiday^ Esq. Secretary 
to the Government of llengal, Ju^jcial Department. 

Sir, 

I HAVE the honour to report that points regarding Abkarree licences have been 
under discussion at this office, and the present state of the legal boundaries of the 
town was couhidcred. It was found that Captain Birch’s police, passing the legal 
boundary, took post over the canal. 

2. On referring to the proclamation of 1794, (see Act for improving the Ad- 
ministration, published hy S. Smith A ('o. in 1830) and comparing its directions 
with the actual condition of the boundary, it ap|)ears quite impossible to follow 
them. Almost the whole of the places mentioned for the northern boundary are 
now unknown. Robertson’s Garcico and Jackapore are, 1 suppose, now unknown. 
'I'hc brook called C'hitpore Nullah* is very nearly destroyed; ports or metes, 
Nos. I, 2, 3, 4, and 5, arc all gone, and the old Fowdcr'iuill Bazaar can only 
ho known hy Some one curious in antiquities. 

3. These houndarics were promulgated before the Marquess of Wellesley made 
the Circular Hoad, hut the promulgation has not been altered. The construction 
of a canal 10 years ago, Ims still further altered the physical form of the northern 
limit. 

4. 1 am very much disposed to ask the government to proclaim anew tlie 
boundary thus : — 

North. 

The wc.st side of the River Ilooghly at the point where it is intersected aline 
drawn from the south side of the catiai at Chitpore Bridge, in the direction of 
the .said canal, from Bitrrdckpoie Bridge to Chitpore Bridge, and the south or 
Calcutta side of the Circular Canal to Barrackporc Bridge over the said canal. 


East. 

Easternmost limit of t.hc Circular Road, or western edge of Mahratta Ditch. 

South. 

This is quite imlis- The Circular Road to the Pucka Bridge, west of the General Hospital, and the 
tinct in ilie pifseiit course of the drain passing under the saiti bridge to Tolly’s Nnllah, and thence 
proclaumtioii. south side of the said nullah to the River Hooghly, and thence aerttss 

the river to a (mint met by the line of the said nullah between Kidderpore and 
Allypore bridges, protracted westward. ^ 

^ ^ IFest. 

On the south by the point cut by the line of the folly’s Nullah between the 
Kidderpore and Chitpore bridges, along low-water mark to the point intersected 
by a line drawn from Chitpore Nullah on the line between the Barrackpore and 
Chitpore bridges. 

5 * ^Dtese 


Apphcaiivu hu m«atly b««ii made for tire occupation of the aite of the ditch by the nei^bonrs. 
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5. These alterations and definitions' would iwt be of much c90$M)veuce, were JSstabljibb^aCov# 
it not very desirable to define the present boundary ; since the destiruptioD of the Sutwrdittsw 
Oiitpore Nulisb, ofi'euces might l»e comroiltcd on the boundary, the |>i«pise 

locality of which it would be very difficult to settle. When the Circular Canal was " * 
dug, tnueh of the earth excavated from the Chit|>ore portion uf it, went to fill up 
the old Mahralta ditch or Chitpore Nullah : a tuooci on its side was indeed made 
for a portion of the drainage that used to pass through it, the yest going into the 
canal ; but tliat is now clearly closed and almost forgotten. A little to the east 
the tuuoel ceases, and the same difficulty arise.s. The limit had better he extended 
at once to the canal •, this Mould take in a very small tract only, the lioundary 
might remain as at present from llarrackpore Ih'idge. 

6. Halsye Bagaiin is now in the toun, though t»n the cast side uf the ditch. I 
would recommend its being made over to the TMcnty-four Pergunuabs. 

1 have not, in the present pajter, taken any notice of the general point, vu. 
the desirableness of any distinction at all, nor of the odvuotHges of bringing the 
(General Hospital or the £uro|)ean Lunatic A.syluro within the town limits. I only 
say that so lung as the law is as it now is, and diflerent systems oii^ dilR^rent 
tribunals prevail on tvio sides of the boundary, it is very desirable that thyt 
boundary should be clear and defined. 1 referrert this letter to the magistrate yf 
the Twenty-four Potgunnahs; his answer is annexed. 


Calcutta Police-office, 
24 .Kmc 1841. 


I have, &c. 

(^signed) I). M'Vnrlun, 

Chief Magistriiii, 


P.a . — A i»lun of ilie town also accompanies. 

(No. 48J.) 

From It. Torrem, Magistrate, Zillnli Tvi'cnty-fonr JVrgunnahs, to />. iW'/'W*- 

lan, Es<j. ( 'liief Magi.strate of ('Hlcutta. 

Sir, 

I iiAvi. the honour to acknowledge your letter, <laled the yth instant, with 
a plan ot (’iilculta, and copy of the (lovcrnment proclamation regarding iImj 
huiindarics of (.’aleuttu, which I return. 

2. In reply, 1 beg to say that I ca«» find no records here on the subject. 

I am, &c. 

Zilluh 'I'wcnty-four Pergunnahs, (signed) if. 'J’orraix, 

:.>3 June 1 84 1 . Magistrate. 

('Prue copy.) 

(signed) JJ. M' Far Ian, 

Chief Magistrate. 


(No. 4(>.) 


Limits ot the Town ok Caixotta. 

July 1 84 I , 

Head again a Letter from Mr. Addison, Clerk to the Court of Koquesm, dated tlic N«. 14. 

31st March 1794, and recorded on the 7th instant. Endukuic. 

A QUESTION, relative to the limits of the town of Calcutta, being now brought 
before the Governor-general in Council, he determines to avail Ihmself of the 
power vested in him by the l,59tli section of the Act of 33d of his Majesty Geo. 3, 
c. 52, for defining, ascertaining, de.scribing and establishing the boundaries of the 
sakl town. 

The Mahralta ditch, as far as it can be ascertained, has hitherto been deemed 
the boundary of the town, and the questions which have lliscn relating to the 
boundaries, have had a reference chiefly, if not entirely, to the space included 
between the point where the Mahralta ditch is discontinued into Tolley’s Nullah. 

The continuation of this boundary, therefore, through this space requires to be 
particularly ascertained and defioed. 

The Governor-general in Council remarks, tliat frequent inquiries have been 
made to ascertain the true limits of tbc town, as will appear from the Proceedings 
of and that this subject more particularly engaged the atientioo 

S s of 
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EaUblbhiiigaCourt 
of Subordinate 
Civil Jurif diction 
in Calcutta. 


North Boundary. 


Pasairg' the old 
Powdpr Mill Bazar 
until it reaches the 
fcMit of the bridge 
lending to Duai 
Dum. 

East Boundary. 


South Boundary. 


West Boundary. 


• Agreeably to what 
ho understands to 
be the ancient 
boundaries of the 
town. 

With numbers upon 
each, li.Miig No. 1 
at tlie south corner 
of Chitpore Nullah. 


of GoTerament in the year 1 788, Mfheo the establishment of an effeeUve police 
was under consideration. 

Having referred to the above Proceedings to remove any doubt that may be 
entertained respecting the boundaries in future. 

Bcnotved, that the town of Calcutta shall, to all legal intents and purposes, 
extend to and he bounded by the several lines, limits, and boundaries fol- 
lowing ; viz. 

1'hut the said city or town of Calcutta shall be bounded on the north side 
thereof by a line commencing at a point on the west side of the River Hooghly, 
commonly called and known by the name of Colonel Robinson’s Garden, or Jack- 
apure, exactly opposite to the mouth of the brook called Chit|K>re Nullah or Bang 
Bazar Nullah, which line being Rrawn across the river from the aforesaid point to 
the south corner of the mouth of the nullah, shall be continued to the eastward 
along the south side of the said nullah, by the south end of the bridge called 
Chitpore Bridge, and so on eastward along the south side of the said nullah and 
the Mahralta entrenchment until it turns at Nunderam Sein’s Bun. 

'J'he eastern boundary shall be a line traced along the west side of the Mahratta 
ditch or cntrenchntent, and the east of the road adjoining to the same, including a 
garden called llaulsee Bagaun, and from thence continuing towards the south as 
far as the remains of the said entrenchment are vfeibic, by the side of the road to 
the southward along the eastern side of the Boytoconnah road, passing through 
iVlirza|)Oor, leaving the Portuguese hurying-ground to the east and the Boytocacon* 
nah bazar to the west side thereof, thereby including within the limits of Calcutta 
the Protestant hurying-ground, Chowringlice, and tlie lands thereunto belonging 
called Dhee Birjce, and continuing to the southward until the point or turning of 
the road towards tnc west, leaving Dhee Sreerampore on the east and south-east. 

From the above i)oii)t the southern bouiuiary of the town shall commence, and 
shall continue to the westward with a little inclination to the south, excluding Dhee 
Chuckerbeer, and including Butiia Poker, otherwise called Arreapoker and Birjea 
’J'alao, until the road or line meets the Govindpurc Kail, otherwise called Tolly’s 
Nullah at Allipore Bridge, which line shall be so drawn as to exclude the 
General Hospital for Insane, and the hospital hurying-ground, passing on westerly 
until it meets Allipore Bridge as aforesaid. 

From the south side of the bridge it shall be continued along the south side of 
the nullah at high-water mark, passing the foot or south end of Salmon’s Bridge, 
and extending to the mouth of the said nullah, where it enters the River Hooghly, 
excluding Watson’s Dock, and then from east to the west, across the river to the 
south-east point of Major Kyd’s Garden, to the exclusion of the same, and adjoining 
to the village of Sheebpore. 

From the above point tlu^ western boundary shall commence, and proceed to the 
north at low-water mark, along the west side of the River Hooghly, excluding the 
ghauts of Ramkissenpore, Howrah and Sulkea, until it reaches the northern point 
of Colonel Robinson’s Garden, or Jackaporc aforesaid, opposite Chitpore Bridge. 

The boundaries above decrihed arc clearly and definitely laid down in the map 
of Calcutta audits environs, lately published by Mr. Upjohn, which survey, made 
by the chief engineer, is found to be accurate. 

* The Governor-general in Council having thus defined what is proposed shall 
be the limits of Calcutta in future,* thinks proper, previous to a final determination 
upon them, and publication thereof, to direct that a copy of the above resolutions 
l)c sent to Mr. Tiretta, the civil architect, with directions to place temporary land- 
marks at the different points therein described, until they can be made 01 stone 
and permanently fixed, marking the several positions in the map prepared by Mr. 
Upjohn, that the names of them may be ascertained and defined with all possible 
accuracy. # 

Ordered, that the collector of Calcutta, direct such of bis officers as are well 
informed to atten 4 ||j[krfr. Tiretta. 


Legis. Cons. 
26 July 1841. 
No. 15. 

Enclosure. 


Proclamatiov. 

Whf.reas in and by the i5Qth sec. c. 52, of an “ Act passed in the 33d year 
of his Majesty's reign, intituled ** An Act for continuing io the East India Com- 
pany, for a limited time, the Possession of the Britis*li Territories in India, tOMther 
w’ith their exclusive Trade, under certain Limitations; for establishing furl her Mgu- 

lations 
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kitioiM for the TOvenuneat of the said Territories, and the better administration of EatSbltehiafeCoeit 
Justice within tne same ; for appropriating to certain uses the Revenues and Profits ^y^*****^^* 

<rf the said Company, and for making provision for the good order aiKi govern* f **** ' 

ment of the Towns of Calcutta, Madras, and Bombay ; ” it is enacted that ** If 

any question shall arise touching or concerning the true limits and extent of the 
said towns and factories, or any of them, the same shall he inquired into by the 
Govemor*gencral in Council at Fort William, in respect to the limits and extent 
of Calcutta, and by the Governor in Council of Fort St. George, ih respect to 
the limits and extent of Madras, and the Governor in Council at Bombay in re* 
sped to the town of Bombay ; and that such limits as the said respective govern* 
ments, by order in Council, shall declare and prescribe to be the limits ci the said 
towns and factories respectively, shall be held, degmed, and taken in law as tba 
true limits of the same, any custom or usage to the contrary notwithstanding." 

And whereas such question as in and by the said clause of the said Act is 
mesnt snd referred to, nss arisen, and been made with respect to the Uroits of the 
said town of Calcutta; and the Governor-general in Council, in pursuance of the 
autliority vested in Itim by the said Act, has inquired into the same, and by an 
order, duly made in Council, has declared and prescribed the limits ot the said 
town, and has directed and commanded the same to be publicly, in order that the 
said limits, so declared and pre^ribed, may be known to the inhabitants of the 
said town, and to all persons whom the same may in anywise concern, it is 
hereby publicly notified that the town of Calcutta, in respect to alt legal intents 
and purposes, extends to and is bounded by the several lines, limits, and 
boundaries bereinatter mentioned and descril)ed, that is to say, ' 

The Northern Boundary 

is declared to commence and does accordingly commence on the west side of the 
River Hooghly, at the post or mete No. 22, situated on the north point of Colonel 
Robertsen’s Garden, called Jacka(K)re, immediately opposite the mouth of the 
brook culled Cbitporc Nullah or Bang Bazar Nullah ; and the said northern 
boundary is from thence declared to continue and is continued accordingly by 
a line drawn across the river from the aforefiaid point to tiic south corner of the 
of the muutli of the said nullah, unto the post or mete No. i, near the foot of 
the Chitpore Bridge, and from thence by a line drawn easterly, and passing the 
south end of the said bridge, to No. 2, and from thence along the south side of 
tlie said nullah or brook to the post or mete No. 3, and thence on to the [wst or 
mete No. 4, passing the Old Powder Mill Bazar, until it reachea the foot of tlie 
bridge leading to Dum Dum, where the post or mete No. 5 is. 

The Eastern Boundary 

is declared to commence and does accordingly commence at the said post or 
mete No. 5, and is declared to continue and docs accordingly continue by a line 
traced along the west or inner side of the Muhratta ditch or entrenchment, and the 
east side of the road adjoining thereunto, until it reaches the post or mete No. 6, 
at the northern angle next to the road of an enclosure called Uaulsce Bagaun, 
which said Haulsce Bagaun is included within the town of Calcutta, and from the 
said northern angle by a line draw n eastw ard along tlie northern side of the ditch 
or trench which encloses the said Haulsce Bagaun, to the post or mete marked 
No. 6, and from thence southward along the western side of the said ditch or 
trench to the post or mete also marked No. 6, and from the said last- mentioned 
post or mete w'estward, along the northern side of the said ditch or trench until the 
said line reaches the mark No. 7, where there is a tannah, and from Uie said last- 
mentioned post or mete by-line drawn southward, and on the western side of 
tlie Mahratta entrenchment and the east side of the Boitaconnah road as far as 
the remains of tbe said Maiiratta entrenchmciit are visibkjkto the post or mete 
No. 8, at the comer of Rajah Ramlochun Bazar, and m the rood leading to 
Baulia Ghaut immediately opposite to Nanain Cbatterjies road, and from the said 
last-mcntbned post or mete No. 8, by a line continued in a southern direction 
passing through Mirzapore and drawn along tbe eastern side of tbe Bytaconnah 
road, and leaving the Portuguese burying-ground to tbe east until it reaches the 
Boit^onnah Tree, where tjie two posu or metes marked respectively Nos. g Sc to, 
are fixed on each side of the road opposite to Ute Bow Bazar roadT and the Boi* ’ 
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tftctiftntth Bbiuit, add frotn the last-mentioned post or mete ouirked No. 10 , by a 
orsefc«rdiM(« ijng drawn along the eastern side of the said Bytaconnab road to the post or 
b ’ *’ opposite to Qopee Baboo’s Bazar, which bazar is situated between 

. *■ the farm Bazar and DhunumtoUah road, and from thence in the same direction 

Until the said line reaches the post or mete No. 1 J, at the point or turning of the 
said Toud towards the west, leasing Dhee Sreerampore on the east and south-east, 
and thereby including within the limits of Calcutta, tlie Protestant bur3’iDg-groand, 
ChowringheO, and the lands tiiereunto belonging, culled Dhee Birjee. 


The Sfmthem Boundary 

is declared to commence and and docs accordingly commence from the last-rocn- 
mined post or uiete No. 12, and in declared to continue and does accordingly 
continue by a line drawn from thence to the westward, with a little inclination to 
the southward, along the southern .side of the public road, excluding Dhee Chuck- 
crl)eer, and including Bunneapokur otherwise culled Areeapookah tu Dhee Birja, 
until the said line reaches the beginning of the Russapuglah road immediately 
opposite tu Chuwringhce high road, where the post or mete No. 13 is 6xed ; from 
the said post nr mete No. 13, by a line running to the westward along tlie 
.southern side of the public road to the pf)st or mete No. 14, fixed between tfie 
thannah and the General Hospital, and passing' on westerly to the post or mete 
No. I'), sit tise foot of the Allipore Bridge, and excluding the General Hospital 
aforesaid, the Hospital for Insane, and the liospitul burying-groiind, situated in 
Dhee Bolcanepore, and from thence and from the south side of the said Allipore 
Bridge by a line drawn and continued along the south side of the nullah, com- 
monly called Tolly’s Nullahjat high-water mark to the post or mete marked 
No. 16, and from thence passing the foot or south end of Surmone Bridge, com- 
monly called Kidderpore Bridge, and extending to the mouth of the said nullah, 
where it enters the River Ilooghly, excindiiig Watson’.s Dock, and to the post or 
mete marked No. 17, and then proceeding from east to west acro.ss the River 
Jlooglily to the south-east point of Major Kyd's Garden, and excluding the said 
garden and villages of Slieehpore, at which point a post or mete, marked No. 18, 
is directed to he fixed: And 


The fVesh’ni Boundary 

is declared to commence and do«'s accordingly commence at the said point where 
the .said post or mete marked No. iS i.s fixed, and is declared tu continue and 
does accordingly eonlimic from thence by a line drawn at low-water mark along 
the western side of the said River llooglily, hot exchidiiig the ghauts of Ratn- 
ki.ssore, llnitah ami Salka, uhere |»o.'-t.s or metes are fi,vcd, marked rcs[)ectively 
Nos. ip, 20, and 21, imtil the said line reaches the northern point ot Colonel 
Rohertson's (i.irden, or .laekaporc, aluiesaid, where a [lostor mete is fixed, marked 
No. 22, uml immediately opposite to the post or mete No. I, at Cluipore Bridge. 

Declared ami proclaimed by order of the Governor-general in Council of 
Fort William in Bengal, this loth day of September 1794. 

(signed) E. Hay, 

Secy to the Gov*. 


(No. 100.) 

\ .t'jjis. (Vtns. 1* rom F. J. Halliday, Fsp. Officiating Secretary to the Government of India, to 
■ill J.ii\ i«4i. j, C. (•’. Sutherland, £sq. Secretary Indian Law Coinmi.ssion. 

Sir, 

I A.M directed by the Right honourable the Governor-general inCouucil to transmit 
tu you for submission to the Law Commission the papers noted in the margin* 
* connected 


* . 1 iu)ici-.il consultation, 7th September 1840, Nos. 4 1:>6. 

Ditto - - , . 31(1 March 1841, Nos. t to 3. 

Letter from Secretary (iuverumeut of Oengal, dated 24ih June 1841, No. 978, with Enclowre. 

pittd .... ditto ..... dated Ctli July 1841, No. 1079, with Enclosure. 
Minutes by thy llunourable A. Amos. Esq., dated 2(>th and 3utb June, and 5th July 1841. 
Minntc by the C*o\'cmor-jjcii««l, dated soth June 1841. 
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cqg^ct«4 wiibtlie court of reaaestt, lor cotuid<»tttion with tbe aalyoct already 
b3o»e Che CoiSffittttdB: “ ^ * 

iiivsr'JMr;-""- 

Counril QMiober, (itignrd) F. J, IJaUkA^ 

26 July i 841 « Officiating See’ to the Ouv^ of India. 


From J.*Or-Gv iS W rtw d ljwdi n E b u Sw l nry to tbe lodiASLXuw Commission, to 
. F. J. HaUida^i i ii n i SecrOary to tho Govemmeot. of India, LcgisIjiUyfi, 
Department. ■■ ■ii. — .i . .* — 

Sir, * 

1 AM diluted by the Indian Law Commissioners to forward, for aubmiHsion to 
^ Gavemof-yencrai m Co unci l , a draft Act for establishing a court of subordi- 
nate civil jurisdiction iri O^iiUa. — * - — 

2. Tlie report m Inch contains the fe awns dh wh ictr the pfSVia ioflS tl$ this *Adf 
are. founded is in progress and will shortly be presentecl.’* 

.1..— H.... I have, 8cc. . 

Indian Law Coiiimission, (signed) J. C. C. Sutherland, 

31 July 1841. Secretary. 


AN ACT for establishing a Court of Subordinate Civil Jurisdiction in tb^ 

City of (Calcutta. 

\Vhekeas it is expedient that as soon as the necessary arrangements can he made, 
a College of Justice, consisting of the Judges of the Supreme Court at I’orl William, 
in llengul, and oftlie judges of tlu; Sudder Dcwaiiny Adawinl, sliould heerei tod for 
the ultiinatt! decision, us regurds Indiii, of appeals from all courts, as well in the 
city of Calcutta as in the otiier parts of tlie presidency of Beiii;al, ami it is expedient 
that some new provision sliould be iiuulo for the trial of original suits within the 
local iurisdictiiiii of the said Snpreme Court : 

.And whereas Her Majesty's Supreme Court of Judiralurc at Fort William in 
Iiengul is not authorised in civil aclioiis at law to examine the parlius to such 
actions, liy reason wlicieof the truth of the case must sometimes he concealed 
from the said court, or can only berorne know n to it by nnsins of a bill in erjuity 
lor a discovery, which is a pr(K-e<;ding unneeessarily dilatory and expensive, and 
much les.s ellicacious fur the manifchtation of the truth of the case than examina- 
tion and cross-examination vh'd x'oee in open court : 

Ami whereas the procedure in civil actions in the said court is inure dilatory and 
expensive than is necessary tor the ends of justice;; 

And wheneus the jurisdiction of the court of reejuests for the recovery of small 
debts in and for the settleineut of Fort William is limited to suits brought for the 
recovery of sucli debts : 

And whereas it is inexpedient that the jurisdiction of the said court of requests 
should be extended : 

It is hereby enacted, that from and after the day of tlic 

court of requests for the recovery of small debts in and for tlie settlement of Fort 
William in Bengal shall be abolished ; and that on the said tlay a court for the 
exercise of original civil juiisdiction »» tb*-* ciiy o^ (Calcutta sliall be cstab l isheu , 
mid shall be called ttie Subordinate Civil (vourt for t he city of C alcutta . ~ 

~ 11 . And It is enacted, tiiat the said subordinate civil court shall consist of as 
many coinmissiuoers as to the Governor of Bengal shall from time to lime seem 
meet, and tliat each of the commissioners, sitting separately, sliuli exercise all the 
jurisdiction and powers herein conlcrred upon the said subordinate civil court. 

Provided always, that at least one of the said couimissiouers shall lx; u barrister 
of not less Ulan five year» standing. w 

III. And it is enacted, that one of the said comiiiissioiicrs, licing a barrister of 
five years’ standing, shall be the chief commissioner. 

IV. And it is enacted, that each of the commissioners shall receive such 
salary as to the Governor-general in Council sliail seem meet, respect being had to 
tire qualifications of each. 

V. And it is enacted, that the jurisdiction of the said subordinate civil court 
shall, both as regards the nature of tlic matter in dispute and the local situation 
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K»t«bI»bing«Cmirt thereof, extend to all matters for whlc^ a civil action at law mav be brou2bUn 
of Subordinate Her Maiestv’s Supreme Court of Judicaturei^and shall, as reKBitis the persona to 
Ciril JarWiction ereto, extend to all persons innaDiting or seeking a livelibj^ within 

in Ca c ut m. Calcutta ; and it shall be lawful for the Governor-general m Council 

from time to time to extend the local limits of the said jurisdiction by proclama- 
tions to be issued for that purpose. 

VI. And it is enacted, that the said subordinate civil court shal l in pmc 
make such decrees as may be ayeeable to eouitv and ^ood conyience. following 
such law as the said supreme Court would li ave adminis^red if the matter bad 
ore it in an action at law . • 

wheats it is conducive to ^'he good administration of justice that the 
respectable part of the public should be associated therein : It is hereby enacted, 
that the Governor-general dn Council may, by proclamation, order that every or 
anv commissioner of the said subordinate civil court, shall in all suits or in anv 
^ iroceedings tkerein. or in an ' * 


^^n, sjt wall one or nigrejar^^r s. 

rovided' always, and it is hereby enacted, that the verdict of such juror 
or jurors shall be only for the information o f the conscience of the court. 

iX. And it is enacted, that the manner of commencing a suit in the said subor- 
dinate civil court shall be as follows : — 

I . Each of the commissioners of the said subordinate civil court shall sit at 








stated hours for tiie purpose of receiving plaints. 

2. Every plaintiff bringing a suit in the said subordinate civil court shall, except 
as hcreinultcr excepted, appear in person before one of the commissioners, and 
sliali, orally or in writing, lay before such commissioner the facts which constitute 
his claim. 


3. 'I'lie excepted cases in which the plaintiff sliail be excused from appearing in 

person for the purpose of making the statement of facts mentioned in the last 
clause, arc the same as the excepted cases specified in clause 15 of this section^ 
but the pluinliff shall in all cases be permitted to make the statement of facts by 
an agent, provided be deposits in sum of rupees . 

4 . The sum so de|)usitcd slinil be held as a security for anything which may be 
or wliicli may liecome due to the defendant or to the government in respect of 
the matter of the suit or in respect of the mode of conducting it ; if nothing shall so 
be or become due, the sum shall be repaid to the plaintiff. 

5. If the plaintiff lays the facts before the commissioner orally, the facts, 
whtUicr slated of his own accord or elicited by examination, slmll he reduced into 
forni and written down byjhe commissioner or by an officer of the court under 
bis direction, and shall constitute the plaint. 

t). If the plaintiff lays the facts before the commissioner in writing, the written 
statement shall he corrected in form l)y the commissioner, or by an officer of the 
court under his direction, if it requires such correction ; and in substance, if it in 
any respect disagrees with the statement of facts elicited by the examination of 
the plaintitf : subject to such correction the written statement shall constitute Uie 
plaint. 

7. When the statement of facts constituting the plaint has been q;|ade, the 

commissioner, if he is of opinion that the plaint docs not contain any cause of 
action against the defendant, or that the defendant, or the matter of the suit is 
not II i thin. .the jurisdiction of ti ^g sulppr dinate civil court, shall make a decree 
accordingly. . . . . _ ... 

8. If the commissioner is of opinion that the plaint contains a cause of actira 
a^ain.st the defendant, and that the defendant and the matter of the suit are 
within the jurisdiction of the subordinate civil court, he shall direct a writ of sum- ' 
inons to be issued to the defendant. 


9. Tlic writ of summons shall contain a copy of the plaint, and an drder to the 
dciendunt to appear before the court on a specified day, and to bring with him 
any documents which he may have in his possession, and of which the plaintiff, 
with the consent of the commmsioner, demands inspection, or which be the de- 
fendant may think conducive to his defence, and a list of such witnesses as be 
supposes may be necessary for his defence. 

10. If the plaintiff satisfies the commissioner that the defendant is likely to 
withdraw himself from the jurisdiction of the subordinate civil court, the commis- 
sioner may direct a warrant of arrest against the defendant, to be issued together 
with the rest of summons. 


II. If 






INmAH LAW €<^«fIS$l0IWS. ^17 

1 1. If the defertiiant is ipMted oo die wamot, be shall be bfou^ with all 
convenient speed 'Ibefore the ^mmiM»mner, who ibsy disohatge hitn froni eustody 
if he ^ves sufficient seeurtty for his apj^rahSeV or dei|jriSld(k 
commissioner conaiderSi under all the {ircuinstances of the case, sufficient, or if 
he satisfies die romtniasioner that he does not intend to withdraw himself from 
the jurisdiction. 

13 . On ev^ day on which any of the commissioners shall sit for die purpose 
of receiving plamts, all t||e pdmnts received shall be laid before the chief com- 
missioner, who wiff di^ibute them among aHI the commhnilOiien, including him- 
self. "" " 

13. lu distributing the plaints, die chief cbmtnissiooer will endeavour to give to 

all the commissioners a share of business which will occupy an equal portion of 
the time of each, and to give to each commissioner those kinds of suits which he 
thinks each best qualified to decide. **"■ — — 

14. Eveiy plaintiff and defendant in the said subordinate civil court - ahalt'' 
appear, except as hereinafter excepted, in peHon on the day specified ih the wrifl 
of summons, and on every other day fixed' for their appUarfiXtCC' by the commis- 
sioner. 

15. A plaintiff or defendant may be excused from appearing in person if ill; 
if absent from Calcutta ; if engaged in the public service; if exempted on account) 
of rank by the regulations from appearing in the courts of the East India Com- 
pany ; if of advanced age ; if of the female sex ; if there is a co-plaintifi' who 
appears in ficrson ; if there is a co-defendant defending jointly with him ; if nut 
personally cognizant of the matter in dispute. 

it). But in all these cases the comtiiissiuner may refuse to hold the party from 
appearing in person if he is not satisfied that the excuse is made in good faith, 
and that the mutter of the excuse exists in a sufficient degree to justify him in 
admitting it. 

17. Whenever an agent has been admitted in place of a part}', such agent shalf 
be permitted to do all that the party might have done hud be appearetJ, and shall 
be liable to t>c cxtitnincd and cross-examined in the same manner. 

18. And the commissioner may, if he thinks fit, order that the party excused 
shall be examined in any way in which a witness may be examined. 

19. When tlie commissioner has refused to hold any party excused, he may 
order the agent who makes the excuse to sumtnun the parly on whose behalf it 
is made on a specified day, and adjourn tfie proceedings to that day, or he may 
make a decree against such party after examining his agent. 

X. And it is hereby enacted, that as soon as the plaintiff and defendan t are 
together before the commissioner to whom the suit has been assigned, he flialf 
proceed to take the pleadings, and .settle the demurrers and issues of fact. 

XI. And it is hereby enacted, that the manner of pleading shall be as 
follows : 

1. The defendant, in answer to questions put by the coroinissioncr, shall confess 
or deny each of the material altcgaiiuns contained in the plaint, and siiall state 
any matter whereby he proposes to avoid tlic plaintiff’s riglit to a decree arising 
out of such allegations coiitained in the plaint as he has confessed. 

3. The defendant may demur if tie ttiinks the plaint states a case insufficient 
to entitle the plaintiff to a decree. 

3. The defendant shall not be precluded from demurring to any matter in the 
plaint because be has pleaded to it, nor shall be precluded from pleading to any 
matter in the plaint because he has demurred to it. 

4. The defendant sttall out be precluded from denying as many of the allega- 
tioDS in the plaint as fie disbelieves. 

5. The defendant shall not be precluded from avoiding the plainUfPs right to a 
decree arising out of any allegations in the plaint which the defendant tias con- 
fessed, by the statement of as many matters as be disbelieves to be true. 

6. The commissiooer will take care that, in taking down the pleadioo in 
writing, pleas shall be kept distinct from demurrers, and that no plea abali be 
double. 

7. The commissioners will also take care that the pleadings shall not be argu- 
mentative, and shall state matters of fact only, and not evidence of matters of 
fact ; end shall in all other resftects be such as to lead directly to distinct issues of 
law or fact, and that eaclf issue shall have as much particularity as conveniently 
may be. 
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SaiubHliilJ^Court 8. All the above rules of pteadmi; shall be applied, as letr as th^ «re capable 
<if Subn^diftau* application, to the subsequent stages of the pleadings. 

9‘ ^ dennirrers and issues of fact have been settled, a decree can be 

^ properly made without further evidence than that of the parties, and without argii> 

in( lit on tiic law or etiuity and good consaence of the case, tlte cominissiona' Mill 
make hi., decree immediately. 

10 . The pkintiir and defendant may, through the medioiu of the conun Issioncr, 

cross-examine caci) other as to any otatter affirmed or denied on either aide in 
pleading. . < 

11. If any demurrer results from the pleadings which tiie commi.ssioner thinks 
fit for argument, he will, after consultation with the parties, fix a day for the argu- 
ment on it. 

^ 12 . It any issue of fact results from tlie pleadings upon which it is necessary 

to li?!ill' TfRi "<l!ffmml^.sioner w ill make a note of the names of the wit-* 

^nesse^ </n both sides, and of the facts which each of tliem is expected to prove, 
^nd the documents wliich each of them is expected to produce, and will grant 
such ftnbpopun.s and subpojnas duds Iccum as appear to him to be necessary for 
the piirposc.s of justice, and will, after coqiisultation with the parties, fix a day for 
tlic taking of cviilencc. 

•» XII. And it is lir rehy enacted, that if any commissioner, not being a hamster, 
j)CiTt.ivrs, while he is receiving a |)laint, or while be is taking the pleadings, or in 
any .suhs<>(pient stage, that the suit is one which, in his o[>inion, ought not to pro- 
ceed helore a commissioner who i.s nut a barrister, iie muy band over tlie suit to 
the chiet coniiuissiiincr, and direct the partitas to go immediately Infore the said 
ehiel coinmiHsiotn r, who shall proceed with the suit. 

XIII. And it is heiehy enacted, tliat if it shall appear to the commissiouer at 
any .stage ol the suit that justice cannot he done witiiout the pre.scnce and cou- 
cuireiiee of .some person not a [larty to the suit, the commissioner may summon 

^ six’ll person to tippeur, and make a decree which shall l»e binding upon such ]>eison, 
making .such order regaidiiig llie eosis as shall tic agreeable to jii-stice. 

XIV. And it i.s Ixrdiy euatied, that if in the course of a suit the parties shall 
' disagree ns to the hul.mee of an account, tlic commissioner may direct that the 

account he ri ferred lo an mhiirator nominated by the parties, or in default of such 
noniinalioit, to an ofVu er of tlic coiiit ; and such arliitrator or ofliccr will report the 
amount due on cither .side, .subject to any exceptions, which the commissioner will 
hear and decide. 

XV. And it is hereby enacted, that in all suits for the breach of a contract, if 
it shall he made to appear to the commi.ssioner that the contract may be performed 

^W’itlToiU prejixlioe To tHe^plaintift, and that the clefcndunt is able to |KTforra it, 
the commi.ssioner may direct u specific performance of the contract, aiui enforce it 
by attachment. 

XVI. And it is lierchy enacted, that the commissioner in hi.s decree shall order 
how much of the ainunnt of any fcc.s which may have been paid or be payable to 
any ultoniey or harri.stcr, .shall he reekonod us costs between party and party; and 

A^viluit other cxjK'nsos ineuiied hy the parties in prosecuting or defending the suit 
L, shall he reckoned as costs between party and party, and siiull order in lua decree 
which party shall pay cust.s lo the otiitM', and to wlxit amount. 

XVII. Provided that no Ice.s which may have been paid or be payable to any 
attorney or barrister shall he reckoned as costs between party and party, unless the 
commissioner shall be sulisficd that the assistance of such attorney or barrister was 
reas^mably retjiiired. 

XV 111. And whereas it is exfiedient* that inconsiderate litigation ■ should be* 
disrournged, and ttiat those who sue or defend inconsiderately shottld contributl^ 
towards the expenses of the judicial rstablishment ; It is hereby enacted, fhat ib 
every suit in the said subordinate civil court the party or parties against whom the 
deciec is made shall, if plaintitT or plainlilfs, pay a fee equal to 
ul the value claimed in the plaint ; and if defendant or defendants, e foe equal to 
of the value decreed. 

XIX. Provided, that the comc^issioner may remit such fee, if he shall be satis> 
tied that the party or parties agaiust whom the decree is made bad reasonable 
ground for suing or defending. 

XX. And whereas it is expedient that parties to suits, who prevaricate or wil- 
fully make false statements, should be punished ; It is hereby enacted, that when- 
ever the commissioner is satisfied that any party to a suit in the said subordinate 
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XXI. And H k hesrcby enacted that ti^e amooat of the feet and itaet 
shall he paid moothly mto the tieatury. 

XXII. And it w hereby enacted, thil dia memberi of the aaid College idf Sb»“ 

dee, or the majoriiy of them, may from time to time make such roles for the leglH 
lotion of tlie proceedif^ of the said sobaedtnata civil court as to them may seaat 
meet, aod as are «iot imronsisteiit w ith anything' in this Act contained, which nilii 
afaalt be in force from their date, aod shall cootliMic in force unless Uiey shaft he 
disallowed by the Govemor»geae«al in Council within the spi^ of 

from their date ; provided, ftiatsaeh rules shaft be laid before the’GoveraM^glMfdl; 
in -Chamcii witliio the space of from their date. 

XXI II. And it is enacted, that the sheriff of Celoitta shaft execute the pro> 
cess ot‘ the said subordinate civil couilL and shall, in respect to die executioit of 
such process, be suiyect lo tlie authomty of the said subordinate eivil courts, and 
shall for bis trouble in executing such process receive from the public treasury aucb 
remuneration as to the Governor>gencTaI in Council shall seem meet. 

XXIV. Provided, that such remuneration shall be proportioned to the quanltW 
of labour imposed upon the said sheriff in each month in the execution of the said 
process. 

XXV. And it is enacted, that any suitor in the said subordinate civil court who 

shall feci himself aggrieved by any decree thereof, except decrees in such suits as are 
otherw ise provided tor in section XXVII. of this Act, may appeal from such decree 
to the College of Justice fur the presidency of fiengal and Agra established by 
the Act of tiie Council of India, No. of subject to such rules as are 

contained in that Act, or, subject to such rules, may move the aaid College of 
Justice for an order to the subordinate civil court to reconsider its decree, or fur any 
order to the said subordiuate civil court for a new trial of the facta on which its 
decree is founded. 


XXVI. And it is hereby enacted, that the said College of Justice shall not alter or 
reverse any decree of the said subordinate civil court, nor grant an order to recoo* 
aider any decree of the said subordiivate civil court, nor grant an order fur a new 
trial of the facts on which any decree of the said subordinate civil court is founded, 
if the decree l>e consistent with the justice, conscience, and equity of tlie case. 

XXVII. And it is hereby enacted, thataity suitor in the said subordinate civil court 
who shall feel himself aggrieved by any decree thereof which has been made by a 
conm'issioner who is not a Imrrister, in a suit for wages, for goods sold and deli- 
vrered, ibr money tent, fur money due fur the lien of any {>ersonai property, or for 
wages, in which Uie value in dispute shall not exceed the sum of rupees 400, may 
ap|>eal from such decree to the chief commissioner of the said aubordinata civu 
court, street to the same rules, as nearly as may be, as the parties appealing to 
the Colf^e of Justice, under section XXV. ; and that the said chief commissioner 
^atl in such cases deal with the decree as the said college is directed to deal wfth 
decrees by section XXVI. of thb Act. 


XXVII I. And w hereas, although the several provisions hereinbefore contained 
for the constituUoD of the suBBWllHMB dfVB' couli^i kre all copied, more or ieiw. exact * 
irom \itc pruvniiuiis >or uie cuiisui gfidh bi Ihe s^eraLsotis oi courts used in tK 


ini 


BaatrettOft ot XiWp iB 'law and equity, tret the wmbinatioh of the ffliif* ||<*'yj} rat provi. 
mona to hew ano expenmentai ; and it may happen that a i>eotjft 

to toe adfmiiMttration w justice by civil action at law in Her Majexty*s 
Sopreroe Court, may fedi oggriered if they are deprived thereof t It is hereby 
dectared and enacted, that notbing to this Act contained aboil be comttMfed to 
offset the jurisdiction now exe r ciaed by the oa^ Supreme Court in civU actioos 
ai: law. 
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Court of Requests. 


1 . On the subject of expense. 

I have recommended the Commission to furnish an estimate of the ** feea of 
court ” which may tie payable on each step in a suit, including the fees on tm 
ap|)eal. This, however, cannot be satisfactorily accomplished until Government 
lays down the principle whether the court must pay itself, or whether Government 
will pay the judj^es, or, as recommended, the expense of executions. As the 
question must greatly depend on the average number of suits, and the stages to 
wtiicb they ordiuarily proceed, any estimate which can be at present furnished can 
only he a loose approximation. 1 think, however, that notwithstanding the appeal, 
the fees of court,” in regard to quantity and amount jointly, wilt be less than 
those of tlie Supreme Court, even in the class of actions now ordinarily brought 
in the Supreme Court ; hut in actions of that description, the saving will not be 
great, uiui it must be considered that tlie fees of court ” constitute but a small 
part of the expenses of a suit. 

A more important question as regards expense is, that of the fees of counsel and 
attornics. 'I'liese arc the main sources of expense, and here I must say that the 
Supreme Court ha.s been sometimes misrepresented. The costs paid by the un- 
successful party are tho.se which have been more commonly brought under the 
attention ot Covcnimerit, and they arc, no doubt, of a frightful cliaracter. fiut in 
those cu.ses tlie successful party, who it has been determined had right on his 
side, has got ju.sticc very ciieaply. In England the courts do not compel the un> 
successful fijirty to reimburse the successful party to the same extent, and conse- 
quently, in England it often happens that the successful party gains a loss ; pays 
more to iiis legal advisers than he recovers from his adversary. The Mofiissil 
practice is further removed from that of the Supreme Court than that of England. 
The .successlul party only recovers costs in a certain proportion to the sum dis- 
puted. There cun be little doubt that the practice of the Supreme Court is the 
most just, provided the costs arc necessary ; it may, however, lead to an unneces- 
sary accuuuilation of costs. If the practice of the Supreme Court t>e iDex|>edient, 
the. alteration may be made in the court itself, witliout creating u new court fur that 
purpose, lint 1 do not collect that the Ckmimissioners |>rc>posc any change in 
the principles with regard locusts adopted by the Supreme Court. 

But n very important question remains with regard to costs. It is to be inquired 
whether, adhering to the principles of the Supreme Court, fewtr costs will be ne- 
cessarily incurred by tbc successful party. The absence of written pleadings, it 
may be said, will cut ud' cue great bead of costs; and it niay be thought that 
bringing the parties together will often curtail, or, perhaps, dispense with subse- 
quent chargeable proceedings. Weight is due to both these considerations. But on 
the other hand, it must be borne in mind that instead of one, as at present in the 
Supreme Court, there may be four important proceedings jn open court, the plaiut, 
the issue, the trial, the appeal. Professional assistance in open court is much 
more ex{>eiisive timn what is conductcd.iu thcciosati both as to quality and time. 
A^'hen the issue is to be made up cenversatioiialiyy whan pafttaa-ara to' h o ' p e rs o n 
ally rross-cxumincd, and their appearance under examtn at t onv aa d - answ ers coa r- 
mented-mf^-^en even in the-pleitrt^ - p er s on m ay pw j u dice- bw iMUSi r ft 'W ii 'w an t 
of presence of mind, or ignorance of larw, amfirhcn,- inui uovei j lhcrwtf|wal w^imn 
into account, 1 think the successful party in all complicated coses, or where the 
matter is not one of mere pecuniary calculation, will necessarily incur more costs 
than in cumscs in the Supreme Court. If a different opinion is entertained upbn 
this point, it will be important fmNher to consider, that before a weak tribunal, es- 
pecioliy in cases as.signed to the native commissioners, if one party brings counsel 
it makes counsel on the other side virtually necessary. And unless a case be very 
simple, and free from inflammatory topics, such as occur in libels, crim. cons, and the 
like, profcssipnal assistance will generally be necessary on both sides ; added to 
which, trials and examinations of parties, and conversational settlemeots of issoes 

before 


Minute by the Honourable A. Amof, 

The first subject #hicb it occurs tome to consider is, whether the d«ll of the 
Conimissioners could be adopted without sending it horned 1 think fucb a refer- 
ence will be necessary ; but the reasons, if they are entitled to any -we^ht, are too 
obvious to require discussion in a written minute. 



Il^fove Judges of inferior authoittyt ei^ncudly uofMofeenonnl jodgniy wU^ ih ett but 
«m{de caees, be alioost wfemauntiwe ; indecxit if the rolee of evuieace nit to be re- 
inx^ to a great esteot, I do not see my*way tothe end of trials. All tbia prolixity /lalastiihn 
<ofpraiiaice involves the succenful fiarty in necessary exprattes. 


' On the iirmdply of ^arispmdeoce involved in the scheme of ^ Gblhrois- 
sioners. 


1 think that the oral settlement of die plaint and issue, though well calculated |4 
for simple cases, will be found to fait where cases are numerous and iin|)ortant. ^ 
fieaides the expense, the consumption of time in verbal discussions, and Uie excite- j 
ment, it will be constantly happening that what has been settled in the hum off* 
business and heat of argument, or under agitation in persona not used to public ap- 
pearaoce, will have to be done over again, or will operate unjustly. The setUemcnt 
of issues, in important cases often requires much reflection, not only on the facts, * 
but on their various legal bearings, llie new practice would expose the discretion 
and temper of tite judge to' a much stronger trial than might be deemed safe and 


— — ... j j.. j ^ ^ 

though the procedure of the courts has tiiere undergone a very searching reform. 


n 


W ith respect to the examination of parties , there can be no doubt that in small 
cases it is most desirable, in ihc cases aV present c«>gnixablc by the court of»^ 
requests, 1 am persuaded that it tends very much to curtail inquiries, and t ' dis.a 
cover truth. It may be thought that the principle is equally applicable to large 
cases, and that the procedure of Englisli courts is in this respect subject to at/* 
obvious defecL 1 have, however, doubts as to the practical benefit of a change of. 
system, at least in the more important or complicated cases. 1 have, perhaps, seeir 
more of' the examination of parties, which is part of the ordinary rule of courts uia 
arbitrations, than any member of the Engli.sli bar. 1 have conversed with Mr. 
ikill, who, in hi.s day, had, perhaps, the largest experience of any individual in bills 
of discovery, and tiic coiiciusion f should draw wouhf* be, that in a very few in> 
stances out of a great many, truth would be developed which would otherwise be 
coooenlcd ; yet, that in most cases there would be danger of a person not gifted 
with nice discrimination being misled by perjuries and false colourings * that time 
consumed in the cross-examinations and re-examinations of parties, and the per- 
sonal abuse and defence of them would be incalculable, and the excitement, 
extending to the professional persons concerned, extreme. The Commissioners do 
nut visit the parties for false testimony with the punishment of perjury *, on the other 
hand, they may be stigmatized and fioed by a judge without n jury. Perhaps 
tins is the best choice of alternatives, but it is far from being unoljcctionalde. 


3. Conclusion as to the scheme proposed by the Commissioners. 

The court proposed by the Commissioners, t>csidrs disposing in the most eligible 
way, as 1 think it will, of the cases now subject to the jurisdietion of the court of 
requests, would, I have little doubt, succeed extremely well in cases somenhat 
higher ; and if, as I incline to think, notwithstanding exaggerations, owing to llic 
cause I have before indicated, there be a considerable class of caaes in which 
there is a failure of justice, owing to the expenses of the Supreme Court, they 
will' be just that class in which the proposed scheme would work most iavourabiy. 
i am inclined to think that the scheme of the Commissioners is a very fair experi- 
ment for deciding cases generally under 5,000 rupees, with the exception of suits 
for land, and perhaps some other species of suits. 

It is to Ik observed that the scheme of the Commissioners is cxper'imcntal, and 
that great iucoovenieoce will arise from having two original courts in Calcutta with 
concurrent jurisdiction, an inconvenience not hitherto felt, because suits tried by 
the court of requests have not been of a nature to be brought before the Supreme 
Court. The average number of suits before the court of requests has been 
between 20,000 and 30,000 annually, of which about 13.000 have been under 
flve rupees, and about 20,000 uuder ao ru()ees; whereas half the judgments 
.before the Supreme Court have exceeded 5,000 rupees, the number below that 
aum being from 200 to 300. Many of the judgments i|i the Supreme Court are, 
however, not upon contested suits, but securities for loans. Tbp inconvenience 
from concurrent jurUdictioas will be Icm if the subordinate court be of more 
.4A 3do. T T 2 limited 
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ErtM>Uil^iCo«rtiiniitiad juiiicKc^^ tlwn the Supnmie Coert ; it> dMwioe of Irfloie eiill' sipo 
civiJjttSdEuon **••» attended with less prejudicial cuDseqoences, whilst with a limit of 

in Calouttt. 5.000 rupees the experiment of <wai pleading and exuiniiMng parties wiH be fidtj 
and favourably tried. 

I incline to think that it would be a ve ry desirable iiaodii||| ation if the ju dge of 
the iubordinate court were a member of tnc'Lolle^'bf Juwee. ' Ir lie were not 
a fixed judge, but presiding by rota or other arrangement among the Eiwtish 
judges of the College of Justice, we should lessen the risk of the failure of the 
plan from the failure of the judge. We should add to the convenience of appeal^ 
for it will he frequently necessary for the College of Justice to confer with the 
judge presiding at a trial ; we shall remove grounds of jealousy, and if the 
Supreme Court is to retain the general equitable juridictiun, and the subordinate 
court is to exercise a mixed jurisdiction of law and equity, it will be very desirably 
to provide against conflicting determinations. I may here observe tliat the 
power which the Cominissioners would mve of deciding ** according to equity and 
good conscience,” instead of the principles of English courts of equity, modified 
only by their adaptation to local circumstances, is subversive of all certainty ia 
the administration of justice. A late opinion of the Sudder Court of Bengal, 
respecting payments to an unlawful representative of a deceased creditor, has 
made a strong impression upon myself, at least of the extravagance to which 
notions of equity and good conacieime” may be carried, if not re8t|raipc{tb.y Axed 
principles. 

1 do not mean to say that I am averse to alterations in the practice of thq 
Supreme Court; I would have all examinations on the equity side to be made 
vivd voce. A great part of the equity business might be more conveniently done 
on the law side of the court ; and 1 am not averse to a reconsideration of the 
principles in awarding costs, or to an inquiry whether any advantage would arise 
Irom taxing professional assistance at a lower rate ; and if the subordinate court 
slioulil succeed in the cases uiiich now it is supposed cannot be tried at all, 
1 should then feel much greater confidence than 1 can do at present in giving the 
subordinate court unlimited original jurisdiction ; a very short trial might justify 
us in putting an end to alt concurrency of original jurisdiction by taking the 
smaller class of cases entirely out of the jurisdiction of the Supreme Court, except 
by a|)pt'al. 

If a College of Justice (or general appeal court) be constituted, then I would 
have civil causes, criminal trials, and equity suits, each decided originally by one 
judge; 1 would constitute the College of Justice, and direct that Her Majesty’s 
judges sitting singly should try equity suits, criminal matters, notions for demands 
ah'ovc .'i.ooo rupees, nccordiiig to their present procedure ; actions below that 
amount according to the new procedure, but in the latter case aided by two or 
three native commissioners, receiving not 1,500 and 1,200 rupees as at present, 
but a much less sum. 'J'o uttaiu these objects, 1 would, if absolutely necessary 
(which may be inquired into), recommend an additional Queen’s judge. It may 
be taken for granted that the business under the new form of pmeednre will 
require mure aliility, di.scietion, and knowledge than is at present required for 
judges of the Supreme Court, and the want of these qualifications will be more 
quickly and palpably perceived. 

4. Considerations, if the matter cannot wait a reference home or be dia* 
approved of generally. 

I have requested that a comparison be made between the number of cases 
delci mined by the court of requests since the recent decision of the Supreme 
Court, and the number determined previously ; 1 think that possibly as suits 
under five iu|>ees averaged in number 13,500, and chiefly consisted of demands 
tor goods stdd, hi) ings, and wages, that it may be found that the complaints we 
have heard in a great measure arise merely from the soreness and groundless fears 
of the cummiasioners. 

The last vic«s of the Council -were favourable to restoring the commissioners to 
the jurisdiction they actually exercised before the late decision. I apprehend, how- 
ever, that by far the great number of cases they decided were strictly within their 
jurisdiction; and there would be a wide difference between their taking cases out 
of their jnrisdictioD witere the parties consented or knew no better, as was fr&> 

quenCl^ 
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qaeotif# no doubt. Hie wse, or tor other leMooe did not eeiisl^ and tiwm y? *!j^'**^'*** 

jurisdiction expressly by a lejpslattve Act owr dswes of cases fi»r tlvs deciakm of ii«riidi«is* * 
wMcb they are un6t To this it ma;y h« lepited, that the comnussiooers are as ht lo Calcutta, 
as tlie functionaries who administer jostiee in the Mofussi) ; that the prooeadings ■■■■«■ » 

may be removed by ceri^ttri into the $opreme Court ; and that before the reoeid 
decisions the commissioMnia exercised the jurisdiction now proposed to be expressly 
giveti them without creating apparent dissatislaotion. It would swell this miopte 
to too great a length tf 1 were to canvass these reasons with particuiarity, t^ut 
1 can say that they are not satisfactory to my inind. 1 think we should, be goio^ 
as far as was proper with the present eopsthution of the court, if we exprasslpr 
authorised the commissioners to sit singly, and give them jurisdiction to their 
present extent of 400 rufiees in soils lor s<dd and delivered, wagb, hirings 
of horses, or conveyances of any description, woAc and labour performed, money 
lent and nbt securra by bond or mortgage. These classes of cases may be sub- 
ject to modification on reference to the ConnuissioDers and InspecUoo of tba 
returns vrbich will appear in the report to the drafe Act 

If it is essential to go beyond this, or something like this, then .1 think it will 
he necessary to add an appeal to a single judge. Even then many may think 
an assessor would lie desirable ; but with the machinery of an assessor and an 
apfical, the jurisdiction might be very much enlarged. I have before presented 
two drafts, one for restoring tbe assumed jurisdiction of the court of requests, 
another introducing the assessor and appeal. The latter might be, perhaps, 
advantageously modified, by leaving out the assessor, who might be adde{* if 
afterwards found requisite. Tbe amount (1,000 rupees) should, if there be no , 
assessor, be reduced to 400 ; the jurisdiction to extend to all cases except i:egl ; 
property. Tbe fees of an appeal must be settled, and a deposit required su^cieht 
to prevent vexatious appeals. I have only to add that 1 have fully discuued all ^ 
the above matters at the meetings of the Oommtsstoo. I 


a August 1841. 


(signed) J. Amt. 


(No. 50.) 


From F. J, Halliday, Esq. Officiating Secretary to the Government of India, to 

J. C. C. Sutherland, Esq. Secretary to Hie Indian Law Commission. 

* 

Sir, 


Lef:>iii Conn. 
10 June 
No. 12. 


l AM directed by the Honourable the President in Council to request that you 
will remind the Law Commissioners that the report of the “ reasons ” on which 
the provisions of the Act for establishing a court of subordinate civil jurisdiction 
in Calcutta, promised in your letter, dated the gist July 1841, has not yet been 
submitted, and that with reference to practical objects of immediate urgency, tbe 
same is much required by goveroment. 


Legislative Dep. 


1 have, Ac. 

(signed) F. J. Haltiday, 

Officiating Seer to the Gov> of India. 


Council Chamber, 
10 June 1842. 
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Draft Act relating 
to Court of He- 
qu«sU* 


Legiii. Coni. 
10 June 1842. 
No. 13. 


Vide letter from 
the roniinis^iifUiori 
diited tAug. 1S4U) 
enclos'd in letter 
from Jun, 8cc. to 
Governnieni, Leg. 
Dept. 1 Oct. 1 840. 


Legis. Conn, 
lu June 1842. 
No. 14. 
Endukturc. 
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No. 5. 

DRAFT ACT 

For temporarily remedying Inconvenience in the Proceedings oS the 

Court of Requests. 


From the Indian Law Commission to the Right honourable thie Earl of Auckland, 
o. c. B., Governor* General of India in Council. 

As our Report, explaining and justifying the plan of judicature proposed in the 
Draft Act sent up to government by us on the 3*st July last is, though far ad- 
vanced, still unfinished ; and as it is probable that the plan, involving as it does 
changes of great importance, and technical questions of considerable nicety, will 
be referred to the home authorities, we have thought that it may be expedient to 
adopt a temporary uieusure for the special purpose of remedying the inconvenience 
complained of as tiie result of the decision to which the Supreme Court came in 
the case of Amkrson v. Rummoij Dull.* We accordingly now submit for the 
consideration of your Lordship, a plan for this object, based upon the evidence of 
Sir E. H. East, hclore the Select Committee of tiie House of I..ord.>, 1 8301, and 
upon the fiructice of the judges of the Supreme Court at Bombay sitting in their 
small cause court J. It is our opinion that a plan of this kind is very much to he 
preferred to any extension of the jurisdiction of the court of requests beyond the 
limits assigned to it by the decision to which we have alluded. 

We have thought it Jidvisable that the practice of the commissioners of the 
court of requests, In hearing and deciding causes, and doing other acts singly, 
should he sanctioned by a legislative enactment, and in the draft of an Act here- 
with submitted, containing the provisions we propose as a temporary arrangement 
for the adjudication of matters excluded from their jurisdiction l)y the decision of 
the Supreme Court, we have introduced a section to that eflect. 

We submit this our Report for the consideration of your Lordship in Council. 

W'e have, &c. 

(signed) Andrew Amos. 

C. If. Cameron. 

F. Millett, 

Indian Law Commission, D. Eliott. 

26 Feb. 1842. H. Borradaitc. 


Draft of Act. 

Whereas tiic jurisdiction of the court of requests for the recovery of small debts 
in and for the settlement of Fort William, is limited to suits brought for the reco- 
very of debts not exceeding 400 sicca rupees, or Company’s rupees : and 

whereas it is not expedient that the jurisdiction of the said court of requests 
should be extended : and whereas, until a general scheme of judicature, adapted 
to the circumstances of British India, or such parts of such general scheme as 
may provide for judicature within Uie presidency towns, can be prepared, it is 
exi>c<liont that temporary provision should be made fur the decision of matters 
which arc not w ithin the jurisdiction of the said court of requests, but which are 
of so little value that it is inconvenient to the parties to sue for them in Her Ma- 
jesty’s Supreme Court of Judicature : 

It 

* Enclusurca in letter fiom Junior Secretary to Government, Legialative Department, dated 
1 8 th October 1 840. 

t Minutes of Evidence taken by Select Committee, House of Lords, 1830, pp. to 140. 

^ Euchisures in letter from Junior Secretary to Government, Judicial Department, sad June 1840. 
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It is hereby enacted, that firom and after it shall be lawful Draft Act reiatiag 

for any of the judges of Her Majesty's Supreme Court to hold a court for the Cowt of Ra- 

hearing and decision of all matters for which a civil action at law will lie in the 
said Supreme Court, provided that the amount claimed by the plaintiff do not 
exceed 400 sicca rupees, or Company's rupees , and provided that the matter 
be not such as could form the subject of a suit in the said court of requests. 

And it is enacted, that every judge of the Supreme Court, holding such 
court as is described in section I,, shall proceed in a summary manner, by exami- 
nation upon oath, or affirmation of parties and witnesses, subject to such rules as 
are hereinafter mentioned. 

And it is enacted, that every judge of the Supreme Court, holding such court 
as is de8cril>ed in sedtiun 1„ shall in every case make such a decree as may be 
agreeable to equity and good couMience,^ fallowing such law as the said Supreme 
Court would nave adintDmered"irUle matter had been brought before it iu an 
action at law. 

And it is enacted, that in every decree made as aforesaid, the judge shall order 
bow much of the amount of any fees which may have been paid or be payable to 
any attorney or barrister, shall be reckoned as costs between party and party, and 
wbat other expenses incurred by the parties in prosecuting or defending the suit, 
shall be reckoned as costs between party and party, and shall order in nis decree 
which party shall pay costs to the other, and to what amount. 

Provided, that no feevS which may have been paid or be payable to any attorney 
or barrister shall be reckoned as costs between party and party, unless such judge 
shall be satisfied that the assistance of such attorney or barrister was rcasonamy 
required. 

And it is enacted, that the said Supreme Court may make such rules for regu- 
lating the proceedings before a judge, holding such court as is described in sec- 
tion I. as shall appear to them most conducive to the discovery of truth, and the 
speedy and economical attainment of justice. 

Provided always, tbat'soclr rtrleweimM nut be inconsistent with anything con- 
tained in this Act. 

And it is enacted, that all the power and authority-vasted, ia„ the said- Supcame 
Court, in the trial of civil actions for the punishment and examination of witnesses, 
and the administering of oaths and aflirraations, shall be vested in every judge 
lioiding such court as is described in section 1. 

And it is enacted, that the said Supreme Court shall from time to time appoint 
such of their officers, or if the officers of such Supreme Court shall be found 
insufficient, such additional persons as may be necessary to transact the business 
of, and generally to act a.s ministerial officers of such court, as is described in sec- 
tion I. 

And it is enacted, that all powers vested by law in the commissioners of the 
court of requests aforesaid, shall be vested henceforth in every such eommissioner 
!dtting<«mgly. 

Indian Law Commission, (signed) JfCfr-C. Sutherland. 

26 February 1843. 


(No. 2t.) 

From T. i/. Maddock, Esq. Secretary to the Government of India, to L. Peel, Esq. C""** 

Advocate-General. 

Sir, . . '*■ 

I All dicetted by the Right iionourable tlic CovernorrgpiietRLui Coun^to Legi>lative Dept, 
transmit the accotqpiviying despatch, dated the ultimo, frorti the Law 
missioners, and to request that you will favour bis Lordship in Council wi th y (»ir 
opinion on the provisions of the draft Act prepared by the C'umtoissioners to retuq^y 
the inconvenience cptnplained of in the prqcbedings of the court of rerpiests. ^ 

2. Ttie papers referred lo in the Report .of the JadicMl Con*, ut June 1 840|^No. 1 1 to 1 3. 

Iaw Cooimissioners are also forwarded, and you are ‘ 7 *840. N-i. 4 to tj. 

r^uested to return aU original papers when no 

hmger required by you. at July t8+i, wni. o,,,. 

Minute by tlie iiou. A. Amo*, c«|., dated 3 Aug. 1841. 
I have, &c. * 

Conncil Chamber, . (signed) T. H. Maddock, 

ai March 1842. Secretory to the Govemmeftt of India. 

^| 0 O. T T 4 
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Drmt Act rthtiug 
to Court ur Re- 
queeu. 

Legit. Cone. 

10 June 1848. 
No. 16. 


From Limretice Peel, Esq. Advoeate-Oeneral, to T. H, MaMock^ Esq. Sfcretftry 

(0 t&e Goveromeht of Indta.^ , 


Sir, 

I HAVE the honour to acknouledge the recapt ofyour letter of tin 3ist March, 
requesting my opinion upon the provisions of a draft Act for the formation of a 
court of a limited jurisdiction, to supply the deficiencies arising from the restHction 
of the powers of the present court of requests. From the terms of the reference to 
me, I consider tltat the necessity of the formation of some such tribunal is felt and 
acknowledged. 1 have not the means of forming an opinion upon this point, nor 
can 1 tell tiie probable amount of business which».sMcli.a..c<>uruKill have tolcaosact. 
Assuming, as 1 think it would be found to be, that the business to be dapatched 
by the court would not be too onerous for the unemployed time of the judgf^ of 
the Supreme Court, 1 tliink that the appointment of one of the judges of that court 
to tiear the ca.«es under the Act is the best arrangement that can 1^ mad# ; and 1 
am of opinion that by a proper arrangement amongst the judges of the Supreme 
Court of the general business of the court, the additional business to devolve upon 
them might be disposed of without difficulty or delay. Although I think the be- 
nefits of an examination of the parties to the suit to be in general greatly over- 
estimated, yet I entertain no objection to the provisiop. Tlie more competent the 
judge wlio presides in such a tribunal, the less is the danger of introducing this 
species of evidence. It sliould also be coupled with a provision that no witness 
should be deemed incompetent by reason of interest or otherwise. The efficiency 
of this court, as it appears to me, will dei>end in a great measure upon the rules 
which tlie judges are empowered to make. These are not made subject to any 
revision ; 1 think the Governor-general in Council should have the power of an- 
nulling such as appear objectionable. TJhej grovision t^unstituting such 0 court a 
court of conscience , t o proceed and to such a decree as may be agreeable to 
^uity and good con science. I ^ do not apurov e of. Mv objection to it is this, the 
coil It Inis almost a general jurisdiction; that is, over all subjects of complaint, 
except sim})le debts, to- tlie extent of the jurisdiction of the couii of requests. I * 
think the consequence of such a provision, if acted on, would be to introduce a very 
general unceitainty concerning the law amongst the classes who would most fre- 
quently resort to the tribunal, and a very great increase of litigation ; and I should 
much prefer a tribunal which had to decide according to the injunctions of some 
given Inw, applying the law of the Hindoos, of the Maliomedans, or tlie English law, 
nccording to the nature of the case, in a mode which may govern like cases for the 
future. 'Hie public would not know w hat special causes induced a departure, in par- 
ticular instances, from the general law, and the decisions of the court would be con- 
sidered cafiricious, and so tar would inspire little confidence or respect. 'l'lnsoli|g^- 
tlon, if valid, applies undoubtedly, to a certain extent, to all courts of conscience ; 
it is, perhaps, one reiison why, notwithstanding fheW cheapness and despatch, they 
are so little re.sprcted. No provision is made in this Act for defraying the expense 
of the court. Ihe judges could not impose any fees, nor could they require of the 
officers of the Supreme Court to undertake duties in a oewly-constitated court 
without emolument : some provision should be mpde for this. 1 have no other 
objections to urge to the Act, which, if it be necessary to pass a provisional and 
temporary Aet of the kind, may be productive of benefit^, jf the judges of the Su- 
preoKLCourt frame their rules in a wise and liberal sp irit; idapttng them to th e 
ncccfe^fs oi tiiC case, gett ing rid of all mcl'e fornaaliues and technicalities of pro- 
ceedin g, e volv in g in the shoi^si an^ niMt simple fornTthe fause ot complaint and 
tHeTinswc/ t o it. facilitating the admission of all eviclence liertinent to me matter 
qTmqiSuLjibd rnaVnig tbelruits oi'a to follow at once upon^iis awani, 

wiUTa power to mitigatei in prbPtf me rTjfeoi' of an IdittHl eieCUtlbU. ~~ 


1 hsdie» Ac. 
(signed) L. Peei. 


30 March 184s. 
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!Fi’om F, J. Nalrnay, Es«. Secretary to the Government of Bengal, tb F. J. 
IlaUUfay, Bsq. O^^itiog Secretary to the Govenrbnent of India, Judieiai 
Department. / i, 


N>-rv 

Draft Act t'vYtttmg 
to Cfecrt ot 
quoits* 


Lefcis* Cons. 
10 June 184-2. 
Wo. 17, 


1 AM directed* by the Honourable the Deputy-governor of Bengal to reqtiirat jiKii*ia) Uet*i. 
"that you will suhiitit, for the conaideration and Orders of the Supreme Governttleht, 
the uccompanying original lettef from the comroiRsioner of the court of requests, 
dated the 10th instant, u^ith its enclosure, bringing again to the notice of Govern- 
inent the anomalous position of that court, and repbiting tiic ptvrticulars of ^a ease 
recently instituted, oot of which has arisen (juestions of some imivortancc. 

2,^ The return of the original documents is i^uesipd with your reply. 

, ?:* I have, Ac.. 

(signed) jfl J, Haliidayt 

Fort William, 23 May 1842. Secretary to the Government of Bengal. 


From tlie Commissioner.s of the Court of Heduosts. U* J. HttUiday, Esq. C"' " 

Secretary to ibe Governnictit of Benitah Judicial Department. ■ >'• ■>*"'<' 184^1 • 

" ' No. iK. 

v.;M| 

In our letters dated tlic 3d Augu^t 1840, aud the 23(1 February iSti, we 
endeavoured to set forth in detail the [leculiut'ly >inotnalou!9 condition ol tliis court, 
aud how inetlicieut it would become unless tlie government inti'rposed-by a legisla- 
tive fciiiif'tincnt to render its Jyri.sdictjon clear and delined. W’c piopost* ik»v to 
report, as succinctly as we caii.^flie f’lSyticuJnrs of a case oaf of w hich has arisen 
(juusliuii-s ot the deepest importance, and w hich,' if not speedily settled, 'wt^ venture 
to predict ilitti this court will I>e treated with the grcrttt'yt'ironTcmpr, and 'its 
authority utterly derided. 

2. In order to observe jicrspieuity, wo shall, isi, give tlie facts of the .suit 
alluded to as they curnc iml on eacli day of trial; and, 2dly, we shall lUni 
make such comintuts as the nature of the subject appears to call foi. 

1st. This case was instituted to rticovcr 387 rupcesj, 13 uimiiS, for lialaacc r 
of accounU . After hearing the statement of botli parties it wu.s postponed till «' 

Monday following, and fixed for I2 ohrlock, attachments having been orrlercd 
against several witnc.sses on behalf of the piuiniiif, who bad been duly .Huh(K»uacd. ' 
and did not attend. 

The. case by consent of plaiutilf was postponed to W ednesday next. 

And on thi.R'day, at the request, and'aith the full concurmice of the* plaintiff 
and defendant, the wliolc of tlig malter.s In dispute were referred to the arUitmtion 
of Captain G. Vint, for four weeA.s, Several ivitiicsscs were sworn by the silting 
catmiussiont-r to give evidence before the aibitrator. 

A Diutcrial witness, J. W‘. Agar, waS' caltfld, and refused to swear until fiis 
cx|>en$e fqjc. convcyapcc and lemuneratSpn for loss of time in attending the court 
were paijj lo him by ptainlilf. The court informed the witness that he could not 
demand reintioerattpn ' for lass of tunc, but that it would take time to consider 
regarding his clahtn for eonveyaneb .<!tl|lirge.s, and jmstpoiunl the further heariug of 
the case till neat day. v 

On this day the plattitiff and the reeosunt witness ap[iearcd, but dduidatit xvas 
absent. ^The court observed that, after tnafnfeiy considering the subject, it wa* of 
opinion that the witness could nekh^ claim payments of rtuuuneiaUon nor 
conveyance chaises; and that by hitr refusal to take the nrcRCiibed oath to give 
evidence, h% coiiunits a ccnietnptof court, and incurs tin? conKefpieht penalty 
of laiv. Some obscrvalions being made as to the mode of swearing, die c<ajit 
intimateti its willingoess to take any form of outh which the witness might consider 
most binding on his consdence; but he still persisted in Lis refusal, aud decliuci) 
to swear until his ex|>enses Were paid; accordingly the caseNvas postponed. It 
was iutimaied to the witness that the court would adopt such nwasure.s iu this 
business us may appear advisable, and that he was at perfect liberty to depart. 

300. Du ’ The 
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' The arbitrator haviiif.^ propareil and sent in hiiraward earlier than was ex|iectcd, 
t!ie v^a> appointed to be lieard at i2 o'clock tlm day, l>y consent of parties. 
At ti.f boor tixed the piaintid'and defendant appeared with theftr legal advisers. 

'I'lic court {)ul)lishcd- tlie award by reading it audibl3^a.^bei( preipnci^: Some 
ohj(l•lion^ were taken by the defendant, through his attofhey, W.^. as to 

tni: jurisdiction of llie court ; but these were all overruled, and pe award of the 
arbiti ator was conlirmedj and decree recorded by the court accordinjjfly ; the nsual 
rcnisti atiotj of the court having been made in the commissioner’s* book at tUe time, 
and intimation given to the pl^ititf that he would be at liberty to tak 4 6ut execu- 
tion against the defendant if the amount decreed against him.,Wgs nut paid in due 
foorse. 

On this day the accompanying original letter wa* received from the defendant's 
attorney, W, D. Shaw, which appears to contain strong le^l ohjecjtions to the 
competency of this court to adjudicate a suit whicii has been once rctferr^ to 
arbitration, us well’ as to confirm the arbitrator’s awanl;, and fjass any decree 
;;roun(led tbeieon, and to issue execution, , ' ' ;■ 

We consider the subject of sueb deep importance ihat We respectfully suggest 
an immediulej'refereijcc should be niade to the advocate-genend, in order that w'e 
limy he certified how to shape our future proceedings in sudh cases. ’ 

rroin the period of this court’s institution in tSog. European and native suitors 
have desired, and cheerfully submitted tbcir disputed claims to arbitration, when 
they eonsidercfl it necessary; and, on confirmation of the award, have consented 
thereto, just as if the court liad adjusted their cases. At .present there are (vending 
l)()lb on the English and native files several suits, all of which we juopos*.: to 
adjudieate in court by eaucelliug the order of relcrence, and iliscuntiiure sending 
any mme ca-'Cs to arbitration tdl this (juestion shall have been oflicially deter- 
mined. 

'Jilly. It were almost need le.s.s, wc think, tooflfer any elaborate comments on Uu; 
foregoing sluleiiienl of fuct.s ; lor it must be evideiit that the court is .so sbaeklcd 
as to b(! p«)silively unable toatttwith freedom. Here a witness .sid»(>(.pnai;d refuses 
to lake the prescribed oath to give evidence until compensation be teudt'red to*^ 
liitii ; lb(! euuil pronounces it a contempt, but bus not the power^to punish liira, ^ 
m’cording to the opinion of the advocate-general, dated February last, wluch was 
( ifcenlly fnroi'.hed to ns tlirough the. .ludicial Departtnenl: “The court of requests 
I is cslalilishcd under the churtcr of Clco. 2 ; if is not a eourt i)l record, and 
no (lovxtr is given to the eotiuiiihsioners to fine or iiiifwison for contt;m|)ts, at h a.st 

I can find no legislative (irovisiou to that elfecl, luul i think that contempts of tlmt 
' court call only he punished by indictments to be preferred before the judges of the 
j Sunreiue (.'onrt. 

\\ hat an iiulietmfiU is we all know; the trouble, litigation, and expense aliich 
u involves are suflicient 10 deter any public olficc from seeking redre.s.*? in this way ; 
vi't. d government will authorise it. we idutll l>c }»re()uied to submit, through the 
lluuourahle t.om(muy'.s solicitor, all contempts of thi.s court for trial before the 
.Supiomc Court. 

.j. e shall conclude this report with only a fevv remarks. Here i? a court 
Itokling its sittings daily in thi.s vast city, administering justice to an immense 
(lopubition, without having its jurisdictrou clearly defined, .subject to all tpannor of 
contempts, and compelled to look on with iudift'erence, Whilst Ito presiding 
otlieers are known to (>o.sscss no jienal authority whatever, it ts no wonder that 
they ait* considered as so many nonentitie.s, and their mirtl.'Sterial servants mal- 
treated and srontccl at, when in the discharge of their duties, publicly in the streets. 
Oil the present oernsion wc a()preh^nd that the very essence of a court of justice 
has been invuilcd ; unmely, its inherent right to call witnessie.s before and compel 
them to give testimony on oath. But supposing the objcctioii-s of tluj witness, 
Agar, to be valid, then must immediate provision be made by law for the court to 

II ward eompensatiou to all who may claim it before giving their evidence, for 
us.siire<lly at! will demand it; some with an honest intention to ssIto. themselvibs 
utid laii'ilies iVom lus.s of time, others in league with designing,’ ■crafty suitors, 
in on'er tiiiit they may doft'at, ifposiiible, the ends of jmstice, and depriveWt^dilors 
of their ju-l dues. 

I he opinion ( xpu’s.MLnl by the judges of the Supreme Court in the year 1840, 
regarding the, jii!i>dietion of this court being limitetl only to ** simple debts,’ has 
eoiu()!etely tin own out an immense body of suitors, who Used to re.sort to it for 

the 
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the adjastaieiit of their cte 1 ro 9 »fN»d wlio are now titteriy deprived of any remedy Draft Act ralating 
wiiatevt^r. On this subject'^we would slate b very remarkable fact, a'hit'h was toCwrtofRc- 
brought to- ,odr ^notice officially by Uie pauper attorney, a few mphths ago. 

A petition to ih^ late cbief justice, Sir Edward Eyan, in cbMnbers, 

whkb hi* Ldadship- r^wred nS ffiat t^cer. life petitioner complained Ait he 
bad instituted a case in the court of requests, to recover a ct>fnparaUvcl>^rifIing 
sum. the v«duc oj a shaw;}, detidned by another party, apd tliat tlnifi cdurt had 
declined' tg’'i»t^f^t^'and^ ponimited himi mr the ground of jnrisdlctioD. The chief 
justice, handinn this petition over to iRc piuper’s attorney for his repmrt, 
observed, that a state things ought not to exist, “for here is an evil 
without a rop^edy/' If there is any truth in this remarkable observation, as 
applied to the {^t fStuatioD of this coturt, it is tenfold more appikipriate to 
its, present jpo4iitioii(i| and.wo earnestly hope and tfi^t ffiat the momentous questions 
which we have now' end^vourud to ejthiljil. will metft wiA f<^dy iuteflsreneo on 
tbe^part of governni^t. It e^Pnot be possible Aat this cqbrt should be allowed 
to retoj^hi logger in its present criralod state. If it be not prot^ted, if it be 
not estihlishcd.on a Ic^l foundation, if its powers ai'enot cleoi^y defined, we shall 
dailyhear of and see a Tearful tyra^^y wieJtled by Mte dishonest the imright, 
andean obvious anutnaiy generated in the very heart of llie metropolis of India. 

We have, file. 

s- (signed) ' C Bi'ictzcke, 

/f«i!f50Moy"D«<f,ACommiasioners, 

Court of Requests, lO'^May 1842. J)avUf ilarc, J , * 


From W. 1 ). S/ifiu’y F.sq. Attorney at Law, to Charku Wan J.irirtn/tc, Esq. and 

Commissiotiers of the Court of Hcrpiesis. 

tSf- ' *• 

Gtiilituu-u, 

^ bt-litdfiof i . 'rouriieur, e.s(p, 1 hereby givi* you notice, tlud if any warrant 
01 procos is issued by von, or either of you, or a»»y (’onnni.‘*''iumir of the «iu»l 
coiirl, siguiust the said t‘. Tyumour, or against his goods or chattels, in respect of 
a claim prcfoni-d again, st him by one F. Hoeba, and if tiic .sai»l ('. 'rourneur, or 
Ills goods or chattels, is or are seiited thercumicr (as you, the saiil (jharlcs Wai’c 
llrictzckc, t\sq., statctl you would do), the said C. Tourneur will hold the party or 
parties issuing such writ and executing the same, liable to’ him for tiuy .such pro- 
(.( tdings, the said C.'. Tourneur being advised that any such proceeding will lx 
ilictral. Mr. Touriicui ha.s been utivised, that bv tlie reference of thi.s case hv 
llic parties to Mr. Vint, ibc Jurisdiction of the court of reipu-sts over litm 
ecu sell. 

Mr. Tourneur having received notice, that you required his atb-ridance, be, out 
of courtesy', waited upon you j t»ut he in no manner udmilted your rigln to act in 
the ca.sc refctTcd to Mr. Vint. .He, irr triilb, submitted to you, tbrough me, that 
you bud no autliority in the case, 

1 believe that it is not for the commissioners of the court of rctjiu-.stft to deter 
mine wiieUur an 'award is goo<l or bad. if no other groutid existed, the insufli> 
cicncy of iJr. Vipfs award, as admitted by you, ts a good ground for my client 
retiising tq. perform it, aiul the question ol its spll^iency or iit 9 ufhCit.ncY c-anuol he 
decided by you. 

i. I have, &c. 

(signed) W. D. Shaxv, - 

Esplanade Row, 6 Way 1842.' Attorney at Law. 


»C 

MiKCTEhy the I|phourable A. Anm, dated the 6th lunc i8<f2. 


Ik addition to the |)apers sent by the commissioners of the court of requests, I 
send Mr. Peel's Report on the dratt Act, for translerringf part o< tlie busiuos of ^ 
die court of Tequcst.9 to a^ingle judge of the Supreme Court; also a '>l)ori note 

from Mr. Elliott. 


.100. 


Tl.c 
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No. 5. . 

Draft Act relating Tbe particular cause for ibe commissioners %nnmg befote us on tim pee- 
to Court of Re- sent ofccasioii, is one for wfaiev have no just ground oP complaint. '> I'hcy 

f)uusts. know very well that their jurisdiction is confined to simple debts; and yet they 

allow or ^'et the patties beforet hem to a^ec upon an arbUi|ttion, and theit-Vbdc'to 
enforce the awards. Having had very large experience od^' tbe subject of awards, 
f kiiow’tliat it requires often considerable legal knowledge and great iudicidl dis- 
cretion to determine whetlier an aa'ard fte„ good qr bad in point of law. It is a 
very unfit quesfion for the comini^ioners ; Jbuffit or uo^t, it is plainly OpLof their 
jurisdiction. Ttteir jurisdiction ifo plainly defined; but if they have any ^ubls ns 
to its extent, th<;y will be at liberty to apply to the Company’s law oflScers. But, 
on the present occasion, they come to government merely because they have 
undertaken to decide upon awards, aiid have found, though upparently without 
having any action brought against them,^ what tbeyiuigbt'tovJhave known, or 
least ought to have inquired about, Uiai they haste Jhjop exceeding tlieir juris- 
diction. 

Whether, in coii'.equence ofthccomiuissioners being confined more strictly than 
fonnerly to the undoubted limits of their jurisdiction, there be a failure of justice 
in regani to mriuus small demands, is a question the affirmation of which 1 
believe to be true ; but it i.s a question which does not concern the commis- 
sioners. If tiioy had nut gone on illegally decreeing upon demands of this 
nature, the grievance would most probably have been remedied long ago, in a legal 
way. 

It may be observed, that a real grievance is indirectly indicated, viz. that the 
commissioners have not .suilicient power for com})elling the attendance of wit- 
ties-ses before them. I should conceive, however, that no glreat practical incon- 
venience was experienced on this ground, as the only case the coinmissioncrs bring 
forw'aril is one in which the witness wa.s to be sworn, in order to go before an 
arbitrator. The doubt as to the legality of the coiuinissiouers deciding casts when 
sitting singly, is of still greater importance; and were objections to be taken, wifei 
should, I think, have to legalize their proceediogs, in thjs respect, retrospec- 
tively. 

It is important that all tlicse matters should bp considered witli rcfitrenco to the 
actual vacancy in the court of requests, 

(signed) A. Aims. 


Lt'i'in. ('oub. 

10 Jtli V 184‘j 
’ Nt). ‘^(f, 
riuluhiirf, 

c/l* Ucqiu’^t.s. 


Notk by D. Elliot (, Esq. 

Mil. I’cK.i. is of opinion that the a|)pointmeni of one of the judges of the 
Siifuemc Court to hear cases witliiu 400 rupees, not cognizable by the commis- 
sioners. is the best arrangement that can be made. He does not object to e.\- 
.nninatioii of parties. 'I’he provision for this, lie tliiiiks, should be coupled with 
one admitting the cvideiire of interested persons. He thinks the rules to be 
framed bv the judges should bo suliject to the approval of the Governor-general in 
Council. Ohjecla to decrees uccording to etpiily and good conscience; does notj^ 
notice, however, the (putiifying words, “ following sucli law as the Sujireme 
Coml woulil have administered and I understand from .\fr. Cameron tliat he 
has iitul a couvcisation with jMr. Peel on this point, uud that upon his e.xplanatioij 
Mr. IVi'i is not inclincil to iiisksilf upon his objection. He has no other objections 
to the ;\ci ; and he might be expected, a? cliief justice, to frame the rules in a wise 
amt liberal spirit, with attention to the points which he notices as of most im- 
I'ortunee. 

The draft .Act subiniMed ii\ the commiitioiun's. besides providing for the hcaf- 
Iiig of till' ea'-c.s in ipiestion by u judge of the Supreme Court, also went to legalize 
the praeiiee of llie coininis-iiouers in scpamh'ly exercising the power of the court. 

;V fuulu r provision niigbl be introiluced to remeily inconvenietice pointed out 
in tlie li tter from them now before government, troin their having'tio power to 
punisli cootcuipts : the pow er might lie given to them, or if there is afty o'tjfection 
fo the judge of t.ic Soi'i'cma Court acting under the new law, u[>on their represen- 
tation, after uial.ing any iiiquirv iie may think proper. 

I think that llu' op.'.at-ioa ot the proposed .'Vet wmtld tend to effect what is so 

urgently 
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No, 


urgenUjr represented by tlw <;o^'nMS 8 i<mers be yis. to define tlWir Draft Act MtaUnnil 

jerisdicuon ; cases they dou^ied thw pow^ they tWMild direct to be car- w Court nj HisU , 

tied before tW judge* who yrojidd ;fie^ ail which be thought within their *»'* *****• 
<»g;iiizi|pce |i^or 0 clai;^ might be witrodoccd authorisiag them to cooaolt him 
directly 00 tbt» point. % . ^ . 1 

1 think faesent- vacancy a^od oppottfinity fi)r inti'oducia|^ the pladt widen 


the su})crior judges leisure to: proceed more deliberately in hearing ami disposing 
of tiie cvtses tt^prir&i to them, <m. which there would be much advantage- l>ut the 
vacant salary wonid piFovide for at the liighcst rate allowed to .sud^r aweetts. 
l^rhaos it wo uld be bca a^ first to have audder ai^imrson. ^ 

rupees each,; th e salary owpnncipal soddat. amcens varies ir o ni 400 ruoi^sto boo 
fupee/r“ 

'flhc jorisdiriioin of ^ principal aud^j^r a#>ocn in the luofnasil is nnliniited in re- 
spect of amount or value. 

The jurisdiction of a sudder amec^ extends to 1,000 rupees. 

Of a mooiisifi', to 300 rupcijs. 


(No. 47.) 

From y. J. nattidav. Esq. Officiating Secretary to the Governitiont in India, to 
F. J. Hdmdittf, tSsq. Secretary to the Oovernmont of ilengai. 

.Sir, 

I AM directed by the Honourable the President in Council to acknowledge the 
rcct?ipt of your Ictier, No. fijp, dated the. 23d ultimo, .with its wiclo.sures, relating 
to the anomalous posHinn of Uic court of requeata. 

2. The Supreme (Jovermwent has under constderntion a draft Act, submitted 
by the Law Commissioners fur the formation of a court of limited jurisdiction, to 
.suj)]>ly the deficiencies arising from the restricted ^owcr.s of the presajut court of 
rcque.sts. Of ftii.sdraftl uin directed to enclose a copy for liis Honour's informa- 
tion. His Honour is requested to point out to the commissimiers that tliey have 
brought theiiwlves into ciubarrassment in this instance, entirely by permitting 
.suitors coming before them to agree upon an arbitration, and then seeking to 
enforce the arl)itrator's award. 'J’his is plainly ont of the comiTHSitioners’ jurisdio- 
tioii, which is v<!ry clearly defined. If, however, they had any doubts as to its 
extent, tbev acre at liberty to apply in tho usual manner to the Coinpauv’s la« 
officers for roformation. 

3. Tlie coinmi8.sioners shtmld therefore be .strongly recommefaled to adhere 
clo.st?ly to their jurisdiction in future. 

4. TIa* original enclosures of -your letter are rettiroed herewith. 

I have, &(". 

(.signed) fi\ ,/. fdatliday. 

Council CliarabcK* Officiating {sJecretary to the (iovernineni 

I o June I S42. of India. 


C'olM. 

)<> June t84S. 
Na. !tt. 


LegUliititc Pept. 


# 


( No. 48.) 

Ftom ilu- Supreme Goverimieut to the Honourable the- -ludge# of the Supreme 

( 'onrt at Fort William. 

Honourable Sirs, 0 

We have .the hqnour to forward tho accompanying copy of adraft'of a proposed 
Act f# the formation of a court of limited jur^tetion to supply the deficiencies 
arising from the refetricted )K>vicrs of the present court of requests, submitted for 
our cousideration i>v the J-aw Commissioners, in a letter dated 23d Februarv last, 
ami to request your opinion as to the otccssity for .such a triburml, aud the c.xpe- 
ditsney of creating it* in the manner proposed bv the draft. 

.300. . ov' \Vf 


I < ( 'ttli*-. 

! o Jitjx' 1 y. ^ i, 

T^ti, ',t .. , 





SPECIAL REPORI'S OF THE 


No. 5 . 

Drsift Act. relmioj: 
lc> Coim (»f Ki* 


CJorjH. 

30 b<'pt. 184'-!. 
No. (*. 
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2. \V{ avc (ii«fK)scd 10 af*;roe ih tlie propriety^ oi a suijfiestion wJwli lisusilji'cn 
made to uM, fhut u provision stfbuU) be added to tlw drutt to tbe ed'ect that no 
witiH ss should be deemed itK'om{)etent by reason of interiftt or otherwise ; and 
that t!i< riilfh for the fjuMlatice of the court which the jodges arc einpowerc<^ta 
tnako siioulil he submitted for the approval of the ( iover^|>r-gen«ral in Council. 

3, It hijj& al.M) been intimated to us that doubts, to which we attach. impoltance, 

n*«y«i«c entettiiiuod of the expediency. o £ftlte .pf9vj^^p iis „ constitoting the new courts 
iU;uMrJ^^.,c(ttpu:iu)C£*. w}ueh..m 3 e !.* ei |^ity jp^ d 

good conscience ; ” uti<l further, tliat a provision is required (of the necessity of 
wliicii v,( Itiive considerable doubls) for enabling the judges to i«n|K>se fees, or 
otherwise to defray the expense of the court. 

We have, Sac. 

******'»»• ■ <— ,n 

Council Chamber, ' / 7 . 7 ’. /V 7 ^ 

10 June 1842. W A. Amos. * 


From the Hotioiiiahle the .riidges of the Supreme Court at Fort W tUinm, to the 
Honourable the President ot the (’ouiicil of India in Cofinttl. , 

Hononrahle. Sirs, 

Wt linvaithe honour to reply to your letter of the loth June 1 842, requesting 
uurofiinion as to the nocessity of the {imposed m he formed to supply the 

dclicieiicii'S urising from the restricted powens of the present court of requests, and 
the cx{)ediency ol creating it. in the manner jiroposed by the draft Act prepared 
by the Laiv CoiiimisHioner.s. ' , 

Wv have not tlie iiieans of forming a judgment concerning the amount of busi- 
u(“ss wTi’ieh ti‘6iil(rt:dhfe‘t)eTdftrihff'gflfllt^’'(^ttCsdon, an^ therefore iiiiiible to say 
with ‘any degree of dSrtalnl y viTiethcr a jiidge of fhe Siipfcmc ■f 'mitt fffulll, tvitboiYf 
neghading more impoi tunt duties, attend (luring term time and tlic sittings,' fhat ly; 
during one-half of the year, to ttic business of tbc court proposed to ba establisiied, 
(or 0 suliicieot period in each week to keep the business of it from fulling into arrcair. 
If this doulil be groundless, we have no otlier objection to the e.stiihlishment ol tiie 
court jnopusod to he created than this; viz. that if two distinct courts nt sunmiary 
jurisdiction existed, tlmt is to say, the court profiosed to be created by Inis Act, 
and llie court of ro(|nests as now estublislicd, a class of eases would exist u|>j)roach- 
ing ware, St to the boundary line of division between the Jtirisilictions of the two 
eoiii ts, as to vviiicli there would treqin.utly be in the !nind.s of the .smtois doubts 
eoneernilig tiie proper tribunal for their mJjiulieation. (Questions orjurisdietion 
would ari.se sometimes Ji'oni error and sometimes by design ; the. nuil would lie 
{ireferred I <e fore the wrong tribunal, and fruitless |)ro(;eedings be iiad before it, 
Mliich iiK'oiivenic iiccs would not exist if the extended jurisdiction were made a 
bnineli of the court of re<inests. 'I'lic court of requc.sts might, in our o|>inion, be 
rendered a very eflieient Iribnvial for the riecision of the oases {imped’d to be 
referred to tlic siinimary tleeision of a judge of die Supreme Courg If the place of 
the third eominissioncr, now vacant, were hlled up by the appointment of a gentle- 
inaii of competent legal iittaiunK'iits, who.se services wo have no doubt might bo, 
s( eiired at the salary i>aid to the late commissioner, Mr, Hare. Thi.s would not he 
more e\{aiisi\e, il so expensive, an unaugement sis tlic institution of a new court, 
'file ortuii.H of (lie Snjiiemc C.'onrt would not be tiblc to give due attcuiiofl to the 
lriiiis!ietii.>n ol the business of the new court, and would frequently be engaged 
elsewhcn' cllic'ialTy dunhgTtr appdintra^^ a clerk of court, whflfee 

veivii e.s would be in eonstiuU ve({uisition, of a few writer^T aikltJEief 'iriihiif dfliefi^rs. 
wdiitil lie uiisohitely nCCfSSliry, at a' CbU of'l'i'dt ISH," in bur judgment, than 20,000 
Con'|\tn v’> riqiecs per annum, which*mighl be ftfls^hy the iropoailioo of a charge 
on tlic luMitution ol a suit, or by fees, so as conslIliUe but a alkht ^theaon the 
suitor. 'I'i:, eomt could not of iw ("in autliorily im{K)se such eWgof; Is^, it the 
court be erecu .l in ihe luauiior proposedv it apjiears to us to be essential tiiat this 
{lower should be cupU rrod on tbc Siqircme Court, subject to the ajqrroval of the 
(Jovtruur-gem rid in (.'omicil. W'e trust that we shalf not be thought to be deai* 
I'ou.s of avoiding any new lai.ioi;r in stating it to be our opinion that the court would 
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be best coQ&tihited in tlieniodo by «s; we riiink that au cslension of Dwrft 

suiiituary juristiictiua is desiraiiie, and if it be thoUi|j^t ri|tht to cuostitute tlie court Cwrt of H««- 
in the mode pro|H>s<id by the dnift Act, the jud{»e» of tlie Stipietuc Court will jjfive , 

their zeelous assistance to carry the views of the legislature into effect, beijig desi- 
rous that the court to b(||||s»tMbiished should (le rendered as beueltcial as ])Ov«aihle to 
the public. Whether llmt court ixf constituted in the one mode or ^ihe'bllief, 
we ihink that it is desirable to exclude front its jurisdiction actions of assault*, and 
for verbal or written d^arnation, otherwise many trifling and vexatious sui^ wuu|yi 
l)e j)rose?\ited, which would tte instituted for purposes merely vindictive > tittd wo 
also recommend that tbe rules of court relating; to its practice, process, and the 
reception of eviilence, should be framed or revised by the judges of the Supremo 
Court, sulject to the approval of the (lovcmor-gcnmtl in Council, whether the 
jurisdiction be conferred in tlte one mode or the otlier. The proceetiiiiJlgs should 
be of the most simple kind. Tl«j claiiuant should attend before' tby clerk of' 
court, and state his case, the latter should bring the party Iwfore the judge, who 
slumld direct tho entry of the plaint in a [>laint>book, in, concise and plain lan- 
guage, stript of all technical phrases, to its legal nature ; tlien the defeiujlant 
sliould be summoned to attend at a certain tinte and }>lacc, atid the complainant 
ordered to attend at the same time ami place. The defence should 1*0 entered in 
the same mtxic in the piaint> 4 book, undet the plaint ; und by u pro^T^s sintilar to the 
ancient oral pleadings, the points in dispute should be brought to cerlairf issues, so 
as to <1imioisn the amount of proofs. Thus the judge would be in a imunicr the 
legal lulviser of both p'Ai lics, who would rarely have occasion to resort to pr')fe»- 
sional assi,stancc. To give eft'ect to thi.s system, the judge, should im^rstaud the 
elementary learning of pleading, but it w ouI(^not be uccesaury that be siiould have 
practised as a pleader, or shouhl be deeply learned. The process of the c*)urt 
shoiild be served by its officer.^, and not entrusted to the parties ; on failure of the 
defendant to appear, after proof that he bad hoeji suiumuued, the case .should bo * 
lienrd t.i parte ; and the summons should noiily that thi.s would he the case in dc- 
fioilf of appciirance. \ VT' think that tl>e efticicnev ^>f the court wonl^l be greatly 
flailed it it w ere dircrtcyiV>j)rocee(l merely as a couri 61 conscien(pe. it» tin * mrn^K 
oTtBy^ fh "ITk' ' hpci.sion?r m ttic court would not govern other cases, ami the 
p^riies"!fm«nfd)lc to the tribunal would not, in the dealings out of which uiulU'r of 
luig-ation hilKng within the jurisdiction of the court might arise, lx* subjcsrl to any 
general and known rule ot law. Litigatfhu would increase will* tiic iriCfcase of 
(jnc( riainty, which tb*i obsenct* of a general law rehiling to the subject would occa- 
sion ; and tbe inconvenience would be particularly great in a commercitd place. 

.Mr. Justice (Jrant objects to the admissibility of the evidence of tbe parties in their 
own fav(*ur, but this ohjoetion is not entertained by the chief justice and Mr. 

Justice Seton. Mr. Justice Grant thinks that if the evidence of the parties in 
ihcir own ftc|our be rendered adinisNible, no evidence should be rcfccled on the 
score of interest. The other judges think tliat, independently of ibis consideration, 
no wiine.ss .should be deemed incompetent, eitljcr by rca.son of interc'st nr any other 
cause. 

We have, &e. 

(signed) Lawrence Peel. 

Court Hou.se, ./, P. Grant. 

14 September l84'.2. Jl. IK Setun. 


.MjN't’TE by the Honourable A. Amox, dated 18th .Scptcmlier 1S42 

'}oS4|iU 

I AGiiEE entirely with the judge, s Aat tlmc|auy; ajMit M£>u<l<-ding acconling N<>. i. 
to et ^uity and good congcjgBSfl, .should ^ •'‘‘I'""'*'*' 

^ If would allow the trgrties to be examined, ami would dc; away with ail obje c- 
tions to wituea^s on uic grouno o f incohitKirency. * 

I am not averse to excluir(ioj| actions for al$.^anlt.s and for dcfiiumtioii, lenving the 
redress for thege, as at present* in the Supreme Court. 

Witlf^egarff to the epjestion whether a judge of the SuprcTnc Court should pre- 
swle, or whether a barrister judge should be appointcei in tin; place of Mr. Ibtre, 
and who shall ciauiuct the new business in the new manitbr prcMyosrd by U: dralt, 
the judges say that they cannot tell whether the businchs wliicn would i:i>l v*itiiin 
the new jurisdiction could be all disposed of by tlicm, and that nii <•' iis< of 

0- U 4 « ru|>t;es 
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20,000 rupees ))er annum must be incurred. There do "not appear to be any 
means u\ ascertaining beforehand nrhether or not the extra business can aH be dis> 
IKised of by a judge ; but if we made it only necessary for him to take cases 
iiivoiviiig points of law, or other matters of difficulty, and gave btm a powiw, in 
case of an over-pressure of business, to transfer minor cas^o the court of requests, 

] should ti^nk he would be able to lend all the assistance that wes paitictilarly 
required. It may be observed, tliat suits of tlie d^riptions in question which are 
now brought, are very few indeed. It appears that the judges admit that th^y have, 
considerable surplus time, which is at the command of government ; %od, by 
employing' tlietn in tbe manner propo.sed, tlie salary of a commissioner will bm 
saved. Nor do I see very clearly why the 20,000 rupees extra expenses must be 
incurred ; and 1 am not clear that tbe judges mean, that if a barrister, wei^ 
uppotntec^to execute the powers of the Act, tbe same charge would not be incurred. 
The judgel^ clerks are at present much overpaid, and hold other offices. If any 
additional exfiensc be incurred, a very slight fee would cover it, and the suitors 
still get their suits determined at vastly less cost than at presi||Bit.V 

One argument in favour of a barrister being appointed to Uto Court of requests, 
with Mr. Hare’s salary, is, that a reference to England will not bq necessary, 
whicli po.sHibly iniglit be thought necessary, before giving a new employment to one 
of tlie Queen s judges ; but I am not clear that such necessity exists, torticularly 
under present circmnstanccs. 1 think that the new class of cases it is pro-^ 

posed to take from the Supreme Court could be very satisfactorily dispui^d of by 
any barrister of five years' standing, ctnnpetently versed in his profession. The 
Calcutta b^ is already overstocked, and will Ihi more .«o before the expiration of 
the year, so that there will he no gren^ difficulty of piocuring a coiinietent person, 
and upon a moderate salary. 

AV'ilh legiircl to what the jutiges say about the mistakes of jurisdiction, I think 
tlicfr difficnily w ill be removed, if we leave it ofUional with suitors to bniig actions 
ol the dcscripthms proposed, either in the Supreme 01 petty court. 
wUu the whole.. I think it advisatdc to sub j ect c ertain .s uits, of the nature iin<l 
aiuaunt state d in ihe qrau'Ac^^ a new juiTs!IT2xToW,' Ivitl^ a proceiluro «d' the 
very .situ tile kind as proposed by thc*Traft,** suEJTct' (ftlWlffilrd tBfas 

by the judges. ^ 

Wliether this court siiall be heltl by a judge, or a barrister appointed lur the 
purpose*; i.s, 1 think, not very materiul, except it may he thought so to a question 
of tiuance. If a judge conduct the husiuess, his decisions will have greater autho- 
rity, ;md l»e kept more regular, and expense will he saved, but he may not have 
enough time, if a barrister be appointed, his decisions will be sufficiently .''Uiis- 
fuctory, and he will have more time at command, hui he will be more expensive. 
The afrangciuciit of employing a GSrllsfer would [^robiilily be etTected with greater 
facility.* - - ' • 

* '¥‘’4=* * ■ I j 

(5»giiea} A. Avm. 


-MtNU®* by4he llonoumbie A. Amos, dated 27flt Septemb(!fiiN842. 

I cia('ux.ATK a draft for the ostabli.shmcnt of a dburt for tiie deoiaion of Anyth 
causes. I agree in the expediency of the modifications suggested by Sir L. Peel ; 
their adoption will, at all r veuts, facilitate the arrangement. 

1 see t'.o objedtion to publishing the draft before it is sent to Lord Ellenborougb ; 
his Lurd.'^hip, in fact, has had the malter before him in its early stages. It is 
much wanted, us there is no doubt at present a denial of justice in many cases; 
.md tbe judges of the Insolvcttt Court feci themselves disagreeably situafeim and in 
ckmger- '*l M g i 'i Tg iWw wg iiMywiiiatiirimm for exceeding their jurisdiction, the 

hiiiits of v\ hich the judges, in ffieir oflichd letter fiptMi'tiha »Bbjeot.of» 4 faM.iA<t^ 
adtnVt is not'Hlw'aytrifo&lro# dttubt anti diflM>ully«^.-''w 

When the question of saiurires couwu.to..be iasestigated, the salaries and labours 
oi the jndgeV eluks vrill require scrutiny; their salary is, 1 think, 800 rupees a 
montli. ( h>e ol the judge’s clerks at present Is also prothonotary i|||ii>olq||( of the 
t'tttwn ; umi I hthe.ve, like the judges’ clerks in England, the cJerksHiav^bt been 
alwny.s pei>ons of educapon, or of the class of gentlemen. 

’ • (signed) A. Amos. 
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Fnxa the Hon. Sir Lenormcc ^ed, Knight, to the Hon. A» Anm, ISsq. 


No. 5- 
Dr«ft Aot 
to Cowit of R»-, 

<)iiutii. 


' My deaf Sir, , , Legic. Cot)!>. 

I HAVE looked over y^ur draft Act which you have had) the goodness toxsen^ 
us, and imve added, m the ntarm), such altemUons ns suggest themse^ea to we, Enciusuio. 
which I leave to yonr hotter judgment. I'totnk it would be exjyensive to have 
written pleadings. I t is so very uncertain what amount of business would grow up 
under this jurisdiction, that at'present 1 can hardly guess ahethtw we should or 
should not be able to work it in terms time and sittings *, but 1 have every desire 
to do all for it, and wilt devote all the time X have to spare to it, if my health per> 
mit me. 1 thfnk it not improbable, if the court works well, that plaintils will sue 
for less than their demand, to bring themselves witliin its jurisdiction, l il did opt 
think of a barrister relinquishing his practice, but retaining liis practice. It aijy, and 
not abandoning his quest of it. All tliese courts, many of which have been recwitly 
introduced in £nglani|by Ijord Cotteoham under various local Acts, have practising 
barristers, their judg® attending sessions and assizes close at band, and no berm 
ensues. Here a negligent judge would be under immediate surveillance. I have 
no doubt that a competent man could be got for the money, but not if he gave 
up all hope of practice ; but perhaps the objection to a barrister springs from 
(Other sources. 

Nothing can Ikj clearer than that, without an Act of liie Legislature to establish 
this court, nothing could be done by the judges. They have no jmwer whatev r to 
impo.se any fee or charge, however trifling. They could not order of their 
present officers, supposing them to have leisgre for it, to do any duty in a wholly 
new station ; and they would Im without any of the sinews of courb, which can no 
more be carried on without money than can wars. Nfcither couhl they, of their 
own authority, legally esfabliirh in the proceedings all that it would be esscaliil to 
establish. 

We cannot proiiihit the attendance of counsel or attoriiies ; perhaps it would 
not l)e right to c.vciude the former, certainly not the latter. It would take away 
from the judges much practical difficulty if a clause were added, that no crests of 
(mploying counsel or attorney should be allowed on taxation ot costs against the 
opposite party, unless the Judge should certify, under his hand, that the case was 
one proper lor the employment, &c. ; nor against the client, unless at his own 
rcqiic.st counsel wore einployeil, he being first informed that no fee to couustd 
would be allowed on the taxation of (X)Sts. 

I wish to bring under your notice the Process Act, commonly termed the 
liccip rocal Process Act ; I mean the one e nabling the Queen's courts to cavjse the 
e^cution 01 me process oFthe courfs ot the v-ompanylii tTic mol>i.s'su, witUTh'PI c" 
limits' oT^Mg.Ull ^Alwd^ it was. I'kffTinfPftn^, at ulc 

tinie wlieti this Act wffi under considcrafion, the design to give like power.s to 
the mofussil courts, so that they, if applied to by the. partiej., might execute tijudg-. 
meut or decree, itc. of the Supreme Court. This failed, by reason o f some notio n 
tl)at it wus of tho. Queaj:8 couria., . T?o not cntcMiaiirtTur^^^^^^^ 

should very eladlv ^Ihc law almred. Our cQufta are Jiaw in t|»cir most naimv 
stSf^ormgg0 I he 8hertl|^ officers get generally soundly drubbed wheti they 
lS®cclhcproccss of the court at adistance. Soon we shall be so high in estate, 
that no attention will he paid to our writs ; and there i.s no knowing how high we 
may hold our heads when a sheriirs <)ffic|r sufl’ers martyrdom in support of the 
court’s dignity. 

7'hree or four sections of the present Act nmy leadily he made applicable, 
tiiutaih viutandiSf and a short clause enabling tlie juilgcs or magistrates of the 
Company’s courts to act as niosters cxyagnJinoi^ of tliis^court, when aaiictionedby 
'government, for the pgrpoM^ of iakioj^ 13iuavit.s &c. in itu; mofussil, would 
diminish greatly the costs of delegation here. If lend a favourable ear to 
this proposal, 1 will send you a sketch of an Act for the purpose for yout 
consideration. 


Qlicuttt 
36 Se{it. 1843. 


Yours, See. 

(signed) Lawrence Peel. 
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Fort Wilmam, LEGifitATivE Department, the 30tb Septemb^ 1843. 

'I'liE following 'Iraft of a proposed Act w'as read in CouncH for tUd first time 
on tlic;joih of Suptember 18412. 

Act No, -i*-—' of 1 843. 

. . * i?' , 

An Acj for the better Adminblration of Justice within the Town m Calcutta, 

in stnall Cau.ses not included within the jurudiction of the Court of Kequerts. 

I . It is hereby enacte<), that froiU and after it shall be kwful for 

riny one of the judges of Het Majesty's Supreme Court to hold a court for tb^ 
bearing and decision of all matters for which a civil action at law will lie in the 
saifl Supreme Court except as hereinafter mentioned, according to the law there 
administered, .subject u> such uiodiiications as are hereinafter authorized ; pro 
\ ided, th^ the amount claimed by the plaintiff do not exceed 400 CompanyCa 
nipcesrand provided the suit Iw not founded on any demand of damages lor an 
assault or bafttry, or for writb’u or verbal defamation. ^ 

‘j. And it is hereby enacted, that .suits at present cogniHlilo by the court of 
ri(|U(’st.s .shall be brought before that court as heretofore, and not before the judge 
ludding the court indicated in the last section ; provided that no judgment pa.s.sed 
by tin; judge holding such court shall be irnpeuched for mor, or be held as exlra- 
judicial* on the groiiml that the suit ought to have been brought iu the court of 
reel nests. 

3, And it is beteby enaetcil, that the said Supreme Court .shall make rules for 
the proceedings before a judge holding .such court a.s Ls established by this Act ; 
which rule* .shall regulate tlic manner of proewding in tlic said court, viz. the 
in.stilutkm of the suit, tlie entry of the plaint, the process, the entry of the defence, 
and other suhsequent allegation l>y either party, and the practice of the saiil court, 
tlio.fees to be taken, and tlie co.sts to be allowcti : provided, that both plaintiffs and 
defciulunt.s be liat)lt' to be txaiiiined at the discretion of the judge, and tluit no 
wifnesH be deemed incompetent to give testimony upon any ground v\hatevcr; 
provided further, that all siieli rules shall receive the confirmation of the Gbvernor- 
gt.ticral in Council before they are put in force. 

4, And it is hereby enacted, that in order to reduce tin; costs of suit, and to 
render the .same prijportiouate to the amount of the ilctnantl recoverable before the 
saiil ('ourf, the ullogHtions of the parties be not entered in any written pleadings to 
b(' d( livt'red between parly and party, but be made orally beloi e the officiating 
jiidgv, and be by him din:cle<l to be entered in a book to be kept for that purpose, 
to be termed the book of pleadings of the saiil court, and t*e entercil accordingly 
under bis ilireetiou iu untechuical and concise language, according to the legal 

4h«ruof, to whieh lKM>k«-tlio,~pM:ti«K ahwtl - hrtv^o V -' w l'kii^i w oa- wceoafr-w irii wa t 
tl^W'payiwcnt^Ad^jmy-ffiu. or • • 

And it is hereby enacted, that nvvwwtiv of ympl«y 4 » yi Biiy‘ eeW w» > e hw * «ttr» i'T i tey 
sliull be aliow'cd on tlio taxation of costs in any suit in the court hereby established, 
unless the judge wlto prc.sided at the trial shall certify tliat the nature of the case 

was such as to render the employment of counsel or attorney exp^^ient for the 

■ - •• 

6. ArwHt^w 'l w »» c h yrm >ct B d t i 4 hi » * t t ie safd^ Skprewe K'h thwaumi- 

M Ut of the ( Jovernor-general in Council thereto prellhusly ohta i ned?7tn'd" " w 'i lbi4*iu 
like consent previously oblaiiied to the salaries hofcinafter mentioned, appoint 
‘-uch oflircr.s a.s shall be necessary for transacting tho bu,smes.s of the said court 
oiahlishcd by tins Act, to be reiiiuneraicd, as far as the same will extend, out of 
the Ices of the Slid last-men lit.ned court; provided, that the fees hereby directed 
to he imposeti .shall be suL^eet to the revision of the said Governor-general in 
(Council from time to time, and that the same .'iball be reduced from time to time 
.1 liie .‘•iinic shall be found to exceed the amount of the reasonable e.\pen.sca of the 
tiiatuUniuu o of the .«ai<i“couit, including hll sucif .salaries as afurc.said. 

7. .'Via! it. is hereby enatilcd, that all the power and authority ve.sted in the 
SopreuR Court in the ca.se of civil actions .shall be vested in every judge holding 
.such (ourt as is e'tablishcd bv this Act. 

Otdered, t’mu the draft now read be published for general iniform^oii.,.]^< 

Onlered, that the said drait be reconsidered at lire first meeting of the Legia- 
Ifltivc Council ot liab.i aficr the joih day of November next. 

^ F. J. ilaUi4ftify 

Officiating Secretary to the Government of India. 
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From the Supremo GoverDment to the Honourable ibe ludgce of iHe Supreme 

(^rt «t Fqirt WUtiam. 

* # ■ . , ' y>' 

Hono^ble Sira; V 

Wk have the honour to fortifard to ym the accompanying printed draft of a, l>g»»lttuve Dept 
proposed Act for thte better administi'atioi} of justice mi thin the ttmn of Chlcotto. 
jn small causes not included within the jurisdiction of tlic cot^ of requests^ 
and shall feel obliged .by 'any o suggestions you offer on the^ 

subject. f 

, ;i,v We have, .&f. ^ ,,4. # 

(signed) If', IV.^rd. ^ % 

‘ ^ IF. CaStmt 

Council Chamber f/> 2 b Prin^ep. 

30 September , jd. Jmo^. 


Minvte by the Honourable A. Amos, dated 7th* December 1842. Ijpgm. Cotu. 

1’ 03 Di;ceinbi*r itJsa 

What the ' rommissioners desire, viz, a ratilicattun of the usage which has ' No- a<*. 
always prevailed of the commissioners sitting singly, unless they see ol'cusion, C<»»rt «nic<i»iost<i. 
from peculia^ circumstances, that they should sit together, is reasonable, and 
proper. Such a provision was containetl in the draft of the Law Cominissioncw, 
but 1 mnitlid it in the published draft, lest in the interiui heivvecu the publishing 
and j)a?siug of the Act, parties should avail theimclvcs of the objection, and 
perhaps recover damages Against the commissioners. When the Act passes, a 
provision shouM be introduced aothorrang the eotninissionors to sit singly, and 
making all decrees heretofore passed by Umho singly free iioni iolpeachmeut. 

(signed) A. Anm, 


(No. 2.'', 5ft.) (No. 36 of 1842.) 

I'roin the Secretary to the Government of Bombay to F. J. IJaUitiny, Kstp r.oiw. 

Officiating Secretary to the Government of India, in the Legislative Department. *3 Dutpmia r i»4< 


Sir, ■ ' ■ 

Wxin reference to Mr. Secretary Maddock’s letter. No. 33*,» dated' the ^'jth of 
April 1841, 1 am drrectcil by the Honourulile the 
Governor in C'oimcil to transmit to you, tor tlie 
consideration of the. Honourable the President in 
Connei), c^iie.s of the documents noted in the 
margin, reliitivc to the expediency of exlemlm^''to 
Bombay the projiosed Act ” tor the' better admiow* 
tration of justice within tiife town of Calcutta, in 
small causes not tneiuded within tlie jurisdiction of 
the court of recjuests.” t ■ 

1 Iiave, Ac. 

Bombay Castle, (signed) /. jP. tViiloughby, 

3 December » 842. •- Secretary to Government. 


Jiidiciiti ()0{>t. 

Letter frDm lIh: oi tiH> iiHilt (ktiibc 

1 845^, with Eiicltrfturi;. 

.Mt^maianduiit by JiidiruJ hvi unary, dan d ;jn 
October 

Miout* bj' iIk* llonounildc UDiirtI (wiMioui tl.iD ; 

l^roio ihft (’hlfjf Jurtjictj of fm' Supn^nw Coutt iH .)u<li 
‘^iihire fNVfthoui dttte). 

Minute by the HoiKmrftble tijc Judge, tJulo 

lytb November 1841, 


From the Advocttto>Geoerat to the Secretary Government of Bombay. 

Sir, j! 

llA%iNd%h8erved in the Government Gazette of I’bnrsday, the 20th instant, a 
draft Act published “for the better administration of justice witbin the tmvn of 
Calcutta, in small causes^ not included within the jurisdiction of the court of re- 
queats,” and it being very debirubic that a similar Un^should eaiat in Botiihiiy, 1 
3 <to. X X 2 have 


Con«. 

33 iJtM ♦•■ruU ' -84- 
N(». 3 K. 
Encloi'iiit.'. 
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Iv^ve ihti honour of bripging the subject to the notice the Hooouieblo Go* 
vcrncM' in Councih with a view to (living the Act extended to this prepUkihey. 

j. Guverament are probably aware, that the JnrisdictioQ of the court of re<|aeats 
at Calcutta extends to cases amounting in value to 400 rupees, awhile the jeurjadio* 
tiou of the court of requests at Bombay'is limited to demands of 80 i^pees. At 
this presidency a court is held weekly, by one of the judges of the Stipeeme Cobit, 
culled the Small Cause Court, for the trial of cases of wmple contract, between 
rup(;es,8o and not exceedtiM; 350 rupees, in which the scale of fees is moderate, 
aldioiigh higher than that Of the court of requests. ' 

I'lic Icj^ity of this small cause court's jurisdiction . has ocouionalty been 
doubted, and from its limited powers, as well as those of tlie court of requests, 
defects of justice are frequently exj^ierienced, for which the present Act would 
provide a remedy. , ' 

4. As to^thc defects, 1 would instance cases of torts and trespasses, where pro- 
{lerty has U^n wrongfully possessed, or wrongfully detained from the right owner, 
and involving questions or right and tide to the property il||^ dispute, and which 
can only be adjudicated upon in the Supreme Court, thecoui'ts of requests at 
('alcutta and Bombay having jurisdiction only over the contracts of the parties, and 
tiic ( xpense of litigatiogjn the Supreme Court cases of torts and trespasses, and 
questions of title, where the amount or value of the property is snuiil^is a bar at 
once to litigating thorn. 

.V 1 have therefore modified the Act, as proposer!, fur Calcutta, and with the 
uhoralibns and mldilions, which I have marked in italics, 1 now heg to submit it 
for the consideration of the Honourable tlic Governor iu Council, in order that 
may, If approved of, be forwarded to the Legisluti\’e Council. 

(1. 'I'hough the Act will, 1 presume, before transmission to Bengal, be sent to 
the) Jlonourahic .fudges of the Supreme Court here for their approval and remarks, 

I may observe tliat I have already coramjjjinicatcd with one of them, .Mr. .Itistice 
I’erry, on tlic subject, and have hi.s permission to state tliat he is in favour of the 
( \ti-n.siui] of the Act. 

1 have, Ike. 

(signed) A. S. Lc A/m«ner, 

Advocate-Gcnerars Office, Bombay, Advocate-General. 

28 Oct. 1 84a. 

(True copy.) 

(signciJ) J. P. IViUoitghbjf, 

Secretary to Government. 


Drai'T Act referred to In the annexed i.etter. 

An Ari for the better Administration of .lustice'within the Tow’iw of Calcutta 
and liomhaj/, in small Caases not included within the Jurisdiction of the Courts 

of Requests rslailixhat at either 0/ those Places. 

♦ 

It is hereby enacted, that from and after it sliall be lawful 

lor any one of the judges of Her Majc-sty'-s Supreme CourtJf ( 0 Cak’Uita attd Bom^ 
haj/ to bold a court for the hearing and decision qf all matters for which a civil 
action at law will lie in the sai«l Supreme Court, except as hereinafter nientiooed, 
according to the law there administered, subject to such modifications as arc liere- 
itmftor aulburiacd, 'provided that the amount claimed by the plaintiff do not exceed 
400 Company's rupees and provided the suit be not founded on any demand of 
damages h>r an assault or battery, or for written or verbal defamation. 

And it is hereby enacted, that suits, at present cognirable by the courts of 
requests qf 'Cdlcuttn and JFiow 4 <iy shall be brought before 44 m» thote courte as here- 
tofore, and not before tlie judge holding the court indicated in the last section ; 
provided, that no judgment passed by the judge holding such hat-menUe^ eouttr 
shall be im|)cached for error, or be held aa extra-judicial, on the gropod tliat the 
suit ought to have been brought in ♦!»*> eiUter of the said eourte of reqdests.^ ^ 

And it is licrcby enacted, that the said Supreme Courts o/* Calcutta and BnnAa^‘ 
' es})ectivcttf shall make rules for the proceedings before qjudge bolding such courts 
as io are e.stabli.shed by this Act, which rule shall regulate the tnailiaer of proceed- 
ing 
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inff in court, retfitctii^slv htchuSttd the mstitniMMi of Uio sort, the entry D**ft a« raUtfaif 

ofiUc thT^ss, tSo^of the Jrfence, nnd other «.be|q»^ut «dlega. of * 

tion by either 'porfy» andl tlK> pwuJttce the said court, the fhOs to botaken, and " 

the coots to be D)lte<^. IhtieiJ ei L : > « This pi-operfy <hm 

K ) '"''‘V' ' not a/»pc«ir to he 

And it “tif, iurth«r «MKU^ thit bOth.f>hunti£& and dcfendaots ta em mis to ke “ 

tried in such court rAaH he Ihihk to be examined at the discretion of the judge, ‘ * 

and that no witness be deemed incompetentto give testimony upon any ground • 

whatever ; and that it shall be kmfsdjhr the Judge to adjourn the castt if he shed 
^ fit,jfor the purpose qfohtamug/arih& owdmce^ and also to orderemd dhect the 
amomtt tfau^ ju^ment recovered by the jdamtif to be paid by instalments, in such 
manner as to him shall seem reasomlde and Just, and in any ease of difficulty ta 
direct the cause to be tried in the Supryme Cotdrt : protided altcaifs, then ffiepu'tks 
shall be at liberty la move for a new trial, or to appmjhtn the tkeision tjf the sitting 
Judge to the Supreme. Vom^ tH sud* manner and.un^ such resirlctims and quali- 
^cations as shaU be sjpeej/ied in the send ndks: jtfovided farther, that all such rules 
shall receive the coU^ination of the Governor^general in Council before they are 
put in force. 

And it is hereby enacted, that in order to reduce the costs <;|f suit, and to render 
the same proportionaU? to the arhouut of the demands recoverable before the said 
court, the aiiegutiuns of the parlies be not entered in any written pleadings to 
be delivered beta'een party and party, but be made orally before the ofheiating 
judge, or some, proper officer appoint^ by him for that purimCy and be by him 
directed to be entered in a boot to be lrf*j>t for that purpose, to be termed the. 
book of pleadings of the said court, and be cnteied uccordin.!ily, under bis direc- 
tion, in untechnical and concise language, according to the legal effect thereof, to 
which books the parties .^’haU, on me notice previously given for such purpose, 
have at all hmw^ reasonable hours access, wilhout^tke payment of any lee <y 
reward. 

And if Is lieieby enactetl, that no costs of entjdoymg,(any counsel or attorney 
shall be allowed on the taxation of costs in any suit in the Court hereby established, 
unless the judge who presided at the trial shall certify that tbc uaturC'of the case 
was such as to render the employment of counsel or attorney expedient for the 
(ittuiunu nt of justice. 

And it is hereby enacted, that the said Supreme Court shall, with the coiiScnt 
of the Governor-general in Coungl thereto previously obtained, and with the like 
consent previously obtained to the .nalaries hercinaUer mentioned, appoint such 
officers as sliull be necessary for transacting the business of the said court esta- 
blislied by this Act, to l>e remunerated, as far as the same w ill ei^tend, out of the 
fees of the said last-mentioned court ; provided, that the fees hereby directed to be 
iin|)o.sed shall be subject to the^ievision of the said Governor-general in (Juuncil 
from time to time, and that the same shall be reduced froiu time to time if the 
same shall be found to exceed the amount of the reasonable expenses of tiic main- 
tenance of thh said court, including all such salaries as aforesaid. ^ 

And it is hereby^nacled, that all the power and authority vested in the Supreme 
■Ckmrt in the cose weivil actions shall be vested in every judge holding .such 
court as is established by this Act. 

And whereas the Supreme Court of Judicature at Bombay has for many years 
past held a court under the denomination of' the Small Cause Court, for the decision 
of small emses in which the avwuui in dispute does mtercecd 3 ',o rupees iu mine, 
under certain rules framed specially Jbr the ptffjmc of administtring Justin therein : 

And whereas Ihejuiisdktion so exercised, although U has been found very Innefieiul, 
is not suffidenllyiipelynsitef and doubts have occasiondiy been entertained as to the 
legality of'such ajurisdiction, and it is expedient that jwA doubts should be removed 
and a sufficiently extensive Jurisdiction m small cauws created; Be it therefore 
enacled,fthat all woceedings and all acts heretofore, done by or under the authoriiy 
of suctkxmriso denominated the ShaU Cause Court as aforesaid shall be deemed and 
taken to be good and valid in lau>, to ail intents and putposes, and the kgality thereof 
shaU not, be disputed or qufsi'somd in any court oj Justice, and that henceforth the 
adwinistraiion. qf justice til typalt causes within the town of Bondtay shall, to /Ac 

3^®* , X X 3 amount 
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I>raft Act reiutiug Hmmmt ofrnpees 400, Ite carried m btf tite court tstabii^cd i^ tim /#<?/, tmder tho 
10 Court of ft*-- ruUg iu be. frofned as aforesaid. , /!>* 

Submitted for the approval of government. 

(signed) f J. S. .£a Mesmriert 

Advocate-geoecal.^ 


(True copy) 

(signed) J. P. fPiliotighliy, 

Secretary to Government. 


(louu 

lit re rnU'f 1^42 
lliH’loKurc. 


Mbmouanocm by the Judicial Sccrtdnry. 

A suMMAttY of the corrcHpontlciice with the government off India, on the appii- 
catiori of this government that an 4<'t ntiglit be passed .!^ assimilating tlie con* 
stituiion of the llornhay court of requests to that of .Madi^>; is contained in the 
<lf.vpat<:h to the Honourable the Court of Directors, No, 4, dated the ist of 
I\ biliary 1841, 

'I lu; reason iissigncd by ilic goveroftoent of India for the delay which has 
occurred in passing the proposed Act, was “that the subject of the constitution 
aiul powers of the courts of re<juest at the several presidencies was before the 
Law (lonimission, I'fom uhom a report was soon otpected.'* .Vcc Mr. Secretary 
Muthlock’sjcltcr, No. 33» dated tlic 3th of April iH4t. 

;{. If government appn/ve of the .suggestions suhuiittt.-d in Mr. Le Messurier's 
letter, that the provisions of ih^ [iroposed Act published on liie 30tli of September 
hnst, “ tor the better adniiui.strntion ofju.stice within the town of Calcutta, in '.small 
<;uiisc.s not iududed within the jurisdiction of the qourt of re(|ucKt.s,” may he 
(•xieiui<!d to Hbiuhay, u copy 6f his letter and of the draft Act, as altered by that 
g(’nfl<'iiniu in italics, may be forwarded for the consideration of the gou-inment 

India, with reference to JMr. Mudd*)ck's letter aliovc quoted. 

4. A.S ilio j»ropo.scd is ordered to be considered after the 30th iiijgnnt ihurc 
will scarcely be time to consult the judges of the Supremo C’ourt, as prop*)scd in 
the In.st [taragrftpli of Mr.- Le Mcssuiier’s letter, before forwarding the dialt Act to 
( aicutta. 


31 October 1842. 


(signed) J. P. Willoughby. 


(True copy) 

(signed) J. P. tFUhuiihhif, 

.Secrclary to Go\cnuitcut, 


t.l'”C- <'*'1 
! •) Du ^ rii?H r 114'. 

N t» ; l , 


Mivutk by the HonouralSe Board. 

I •rinvK the l>rst course would be, hi the first insUince to send this <0 the judges 
of the Supix'ine C^mrl, to' reipirst any observations that may *x'cur to them, in 
Older that such observations may be laid l*cfore the governingflt of India in for- 
warding the proposed Act. It seems to me that Ibe Act rcndlls more perfect the 

{)testni small court now held by the judges of the Supreme Court .sitting singlv, 

■ '■ 1- ■' 
(signed) G. IV. Anderson. 

G. Arthur. 

(True copy.) ^ ^ 

„ (signed) . J. P. Willoughby^ 

Secretary to Goverumeiit. 


23 W i M'.i'u'! Ic? » J. 

\o. 


From the Honourable II. /fo/w, Knight, Chief Ju-stice of the Supreme ^burt of 

.ludicuture, Bombay, to the Hon. the Governor and the Council o|£ Boi^ay, 

* ' 

Honom able Sirs, 

ITrox the i(i(h instant the judges ha*l the honour to |reccive your letter request- 
ing the propo.std Act for the trial of small causes. Sit E. Perry has requested me 
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to say, that as bis absence from Iktmbay preveots him trofn with me in a OrstV Act reiMtiag . 

letter to the goveromcnt, W thou^i^bt it best to embody hw view to a Alinute. That 

Minute I have the honour to, eamstj. 

The jurisdietton of that ^psdt of the Suprexae Court at j^ombav called the 
Smalt Cause Coinl ii Utnited to at^ns for debts and lirptidated'damii^, in ahieli 
the cause of action shall not be less than 8 oi or more than 3$o rupees. In ordei- 
to bring a case widiin the jurodiclion, a jpairky is allowetf toeefiiSquish a |>brttoiKot 
his claim, or to sue to* hot oimor itmr« ioStatments of a large aum ag»'ee<l to be 
paid by iustalme»ts; .and tor the like end, in many instinces, the party waives a tort 
and sut '8 in form ea? cwitrncftt. Xlpon tl^ whole, ftllhobgh in a court constimted 
under tlm proposed Act some eases might eotne fbe^ra^ in different Ibrius from 
Uiose usual imhe present small cause oourh ^ doubt whether the number of cases 
brought before the foihaer would much the nmnlmr di«i{ios<'il ot' in the 

latter. That d»® comdtution and rules of the soiall cause court ot Bombay nhglit 
be improved, H is notary purpose to deny, and it seems most desimble to establish 
uniformity in the mddes of administering justice by the sevmal Supreine Courts 
in India; for the attaimiicht of tl»d|i object, great efforts should be made, though 
I should regret it were accomplished by extending to Madras or Bombay provi- 
sions so objpclionahle as, in u»y opinion, are some of those yontaineil in the prtv 
posed .\ct for establbhic^!; a new courlmt Cakutia, and, in fhc projecteil tntxlifi- 
cation thcr^f brought to your notice l>y the Advocate-geimml. 

'I’hc removal of hU objections lo the competency of wituessw, and the tender- 
ing parties to actions liable to be examined, ot the discretion of ihe judge, are pro- 
visions Twish extended to all judicial investigations of facts ; hut 1 cari^ sifll fdr- 
thor the^principle, that tlie best mode of eliciting truth in small mailers must lu; 
equally efficacious where more im}»ortaht interest. nre »t stake. The tinumni in 
dispute is no criterion of the difficulty of deciding with respect to it. and if the 
proposed Act prescribe the beat mode of arlministering justice, it should extend to 
mutter.s of whatever value : but if the mind ju.stly recoils from the idea of siibiuit- 
ti.ng important interests to the decision of a tangle judge, uncontrolled by jury, or 
public opinion, nnadvisetl, or unchecked by counsel, anc^jom svhoui there is no 
appeal, provisions for .“uch 'a purpose must be fmiUy, and if wit altogether 
rejected, their npplieatian siiouhl Iw Very limited. I would at least except fro'drthe 
opeiMtions of the propose*.! Act, not merely actions for asb.'luh and delamaiion, 
but also a(;tions in which the title to land is in disptite, and pcrhap.i also actions 
upon ptdioios «if insaranee, Usunlly there is much difficulty in casein ot the Inst- 
nienlioiied class, ami the parties interested are wealthy. Questions of title to laml, 
otlioi than as between landlord and tenant, generally involve much i itricaey as to 
law or fact, and the marked value of the land is an imperfect criterion of its ini- 
portruicc. A filan might be di-vised whereby either party «o an action on a policy, 
or regarding the title to land, might cause suoli action to be instituted or tried in 
the Suprenu; Court, upon tcrin.s as to costs, phudiiigs, and proceedings, and where 
actual pr>v('rty presented an obatacle, the office of the attorney for^.paper« should 
be !( suHicieiit resource. 

'I he fourth .danse of the proposed Act for establishing a syfiull cause conii at 
Calcutta seems to me to be defe^tive, and in sonu; d<^tW!e improved upon by Mr, 

Le Messuritr. It provides that the allegations of the parties be notenters-d in any 
written pleadings tdlbe delivered between the parties, but bo iimda.(nully boJoro 
the officiating judge, and be l>y him directed to be entered in a hook. 'J'he 
delivery of pleadings between tlwj parties may well be dispensed with; but it can 
scarcely be iutondeil, cither that no pleading shall take place helwct.n the parlan 
lujfore trial, but that at the time of trial the fRinies shall pl«;ad orally, ami llieir 
nllcg«^oiw he thttt entered in a iKmk licfore the judge, or if the allegatioiv- of 
the parties arc to oe matie orally and entertxl in a book tatore trial, th.at w<; are 
to revert to tlie exploded practiee said to^buve prevailed, up to the reign of iidw. 
and that a judge is to attend in order to direct the making or entering such 
allegations, and should thus porform the duty of u 'pvofqg,sional eleik ; and y<". 
such interpretations are npt incomistent with a clnuste so iramed. To ascertain the 
subject tor decision and tentlt* it rijw for trial, it scetn.s (.xfiedicnt that before trial 
the paliiles rtinke sfalemenls of tlieir re.spcctive cam,. and that .sm h slaterm-nls, 
being in effect the pleadings, be reduced to writing, i he entering them sn a Ito'd 
to which easy acces.vraii be had, instead of Imving Uicm filed and copies d' iiveicd 
bHwcca the parties, is no Ain||bt a salutary ineusnre so far »t it ttaJ.- to d. . rease 
ei^pcnae. But the collecting the mutual altercations of Hk: parties, tin; rendering 
300. X X 4 them 
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Draft Act reiuting them to foro), and the so directing them as to ascertain the issues, can he done by 
to Court of Ilf. anv professional man of ordinary ability as well as by a judge. Such duties arc 


quests. 


performed with tolerable efficiency by the clerk of the sroali cause court at Bom- 
buy. Ho prepares the pleadings of the parties, in which strictness is not required 
or pcriiiitted, and tlte court takes care that errors of tbe clerk shall not prejudice 


the purtics. 

'J’hc provision in the {hoposed Act that the allegations shall be entered in un* 
tccliiiical language, may be objectionable, bebaose technical language, if generally 
noderstood, may be the besi. Considering tbe late improvements in pleading, the 
piovi.sion will be unnecemry, and being a printary rule instead of a provision 
against exbe,$sive strictneis.s, it miight perhaps be retied upon as sanctioning what is 
illogical, or the result of ignorance or neglect. It might he betWr to provide to the 
cflcct that no pleading or proceeding shall be held invalid on account of verbal or 
technical error, and that errors or mistakes, Which shall not have misled the opposite 
party, shall he deemed merely technical or verbal. 

However moral and merciful it may be in k creditor to patience with his debtor, 
instead of casting him into pri.son, I doubt whether it be equitable In a judge to 
decree, \\ itli the creditor’s consent, that a debt instantly due, and for which no 
plcflgc or mortgage has been }:ivcn, shall be paid by instalments. I am not aware 
of uny court, except the castor court and tt^e court of requests at Bombay, in which 
.<«urh a pructicc prevails ; and the cnuctineht authorizing such practice in the castor 
eouit is spoken of by Lord Denman (i (laic it Davidson, page 272) as an 
“ cnactiiK nt in m hicb all analogy with tbe proceedings in the ordinary courts of 
law is departed from.” Unless the practice existed in the court of requests at 
Boroboy prior to the 37 Geo, 3, c. 142, s, 30, its legality may be <|uesti6ncd. In 
the small cause court it is frequently ordered, with consent of the creditor, that the 
debt be paid by instalments, and execution of issue accordingly. Wiibout such 
consent, 1 fear a judge’s decree for jatyment by instalments would often be given 
arbitrarily or at random, and by precluding tbe creditor from taking «)iU speedy 
execution, the whole or part of the debt might eventually be lost, through the 
debtor's nnsfortunc' or uiisconduct: such matters should, 1 think, lie arranged Ijo- 
tween the parties. If a creditor have .sense to perceive his own intcrtSst, be will 
often give, lime for payment; on the other bund, he may be obdurate or unreason- 
able, or he may fear that by delay on his part other creditors will carry olf the 
debtor’s property. Ill consequences in particular instances may thus arise; but 
bow can u judge, vary or relax tbe general rule so as to meet llie exigencies of the 
particular case an<l go no further? To enable him to do justice in such matters, 
adililit>n(il pleadings and evidence as to the property, [irospects, industry, and 
character, &c. of the respective parties would l)e requisite. It might be less ob- 
jcetionablo to pr<»vi<le that execution slioidd not issue for -.1 debt recovered in the 
projected court until some long but fixed period after judgment had licen obtained, 
for such a provision would at least be a general rule. 

In each of jtlie Supremo (■oiirts a single judge can try any action in the absence 
ol the other judge or judges of the court, but it is certainly desirable that cases of 
any ilifliculty should Ijo tried before u lull court. Difficulties us to law or fact 
must thus he disposed of, in the hist instance, without the delay or expense of tur- 
ther arguments, niotive.s for new trials, and similar applications. A court composed 
ol three judges is {uteris parifms) better than a court with only two judges ; but it 
appears to 1110 that a court I'onsisting of two judge.s is better than a court in which 
there is but one. M here there are two judges, and they cortcur, there is less room 
lor lielieving the decision ui:iy be erroneous; should they differ, the judgment of 
one will, miuer ordinary circmnstances, have great weight with the other, and 
should one have the casting voice, he will scarcely give effect toiiis opinion without 
<liie d( liherution. for these reasons, the projected court, as consisting but of one 
judge, and without entering into further considerations, miglit in some degree be 
objeeiKuinhle : hut it will not be doided that cases free from intricacy may be cont- 
nuued to ,1 .single judgp. The proposed Act, however, make the value in dispute, 
exclusive ol the simplfclty or intricacy of the subject, tbe criterion of jurisdiction ; 
ami tliougb tbe removal of difficult cases into the Supreme Court, as projtosed by 
the iuivoeate-geiicvul, were sanctioned, a.s the permission for ,such femoVtll would 
altogether depend iqKin the discretion of tbe judge, I fear tire benefit derivable 
from such a provision would lie variable and uncertain. 

Tbe giving, a right of appeal is no doubt an improvement, as forming some slight 
check ufton the single judge, but due provisions for tbe adminbtratioD of justice 
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0 m instance would be more valuable } and sucfi pi^'isidns do not, I think, 
dierc it is left to a single to detefmine wli^ier a ease fi of stieh difll> 
culty that he b Incompetent to decTde it, and where wopsel are, in elflec^, to l)e 
ejccliided frcrtii the cottirt. ’ ' 

There is no expression of sound public t^nion in India, and t anteohvfiiee^ 
the presence and intervention of professional men are ,^ this country tife moal 
eflScient checks it£«)n aiialffl6rwi^tea.O lo the shwH eau|e.<jwi;t 

of Botnlniy the fee to counsel (only one counsel on t^clt sute tjeihg. aho^ra) is , 
litpitcd to\wo gold niohurs,.and the pumbcc of cuaes feithiChcoun^ace^e^^^^ 
is comparatively few ; stm the ready access hx that cpuitt, .^nd tnour 

<K!(aisjmial preseitca Jth^ I believe, most bcnericialiy upon the judge 

and officers of court, in restraining any tendency to use potver^^in an arbi^ary 
manner, or to indulge in, carelessness or neglect, tt should not, 1 think, be pet' 
mitted to a judge to .say that bis judgment could not be influenced by the argu> 
inents offounsel, or his skilful conduct of the case. Where abuses arise from the 
employment of counsel, they can he ^adequately corrected by such discretionary 
power to grant or withhold costs as is exercised in the small cause court in Bom- 
bay ; but a preliminary rule that no costs of employing counsel .shall be allowed 
unless the judge who presided at the triqi shall certify the case, was such us to 
render tluf employment of counsel expedient, would virtually close the court 
against.counscl ; and the j»owcr to grant or refuse the certificate, if called into 
action, miglit often be capriciously exercised. 

I had understootl the sus|)ension of the Bombay bur arose from an attempt to 
render the judges parties to a combination for the purpose of fixing or Ihcrcosiug 
the fees of the profession, and that complaints as to the small cause couit formed 
only a minor incident in the transaction ; the exact particulars, if worth inquiring 
into, might be ascertained from the advocate-general, who was himself one of the 
barristers suspended. 

A? the small cause couit has existed about ao years, without having been ro' 
f>ist<i) or .suecCssfuily inqiugiied, and as the rules regiurding it were long ago 
ajiprovid ofby the King in Council, a declaration that such court ^lall not Ixi 
held to have been illegal would, in niy opinion, l>e most injudicious and iiiir 
< alk'(l lor. 

The proposed Act.s .speak of the court or courts to be established as difl'erent 
from and not u bi aucli or branches of the Supreme Courts rc^pectively ; each of 
the iuiended coui l.s, if established, will in efipet be a new court, and according to 
the extent of its jurisdiction, will be virtually an abolition of a Supreme Court. 1 
therefore doubt whether the Legislative Council has power in itself to pass the 
proposed Act under the .jd & 4th Will. 4, c. 85, s. 43 & 4(1, especially us erecting 
a new court id' justice aftcct.s a prerogative ol the Crown. 

I have, See. 

(signed) if. JHofier. 

(True copy.) 

, (•‘igned) J. P. fVHlaughhjf^ 

Secretary to (.foverumcnl. 


iiyhe 
exist I 



MiNijTF- by the Honourable Sir V,, Perry, Kuight. 

I. the proposed Act vt ill be Uiglily beneficial to the inlmbitaufe of 

Bombay, and tiiat if affords a remedy for many classes of injury which at present 
lire wholly unredressed ; but as I uuderstand toe judges at Culciitla are anxious to 
liavc their Act passed immediately, I believe it will iic found uficcssary to have y 
separate Act drawn for this presidency. , 

a. Ak tills .Act cootoins lorne (irovlsions new to the law of England, uod also 
. efiflers in some respects from the Calcutta Act, 1 umPdesirotis of making a few oti- 
seryattofi^ upon it. 

3. The principle of allowing the parties to die suit to beexamtnod (». .|), liiougii 
not quite new, for the Irish Civil Bill Court Act, C & 7 Will. 4, e. 7.'i, s. .jn, has 
a similar clause, is more broadly expressed than it has liithctilp been ; ttic rcinov.il 
pf ItieoiiipeCeocy in any witness is,>:I believe, quite new in English lc<:islauon, 

^ '' ult hough 


Ntir 
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Draft Act. relating although an approximation towards the principle has been, yiirible both ta^fae ^ 
to C<.Hrt of Uf*. giftititurc and in judicial decisions for some years past. I approve of the new enuct- 

<jue»t8 ments so highly, that 1 should wish to see them made applicable to all judieiai 

proceedings whatever, as I conceive that what is found to be the best mode of 
eliciting the truth in small matters mast also be equally efficacious in matters where 
IjjjjUT sums or more important interests are at stake. 

4. 'I'he Bombay Act cotUaiMaqii4i8^#jgi^ bj ip^t^lptcnte. 

as in .ihe.igpoi^'^OT re^ anq! T„,tbiaJii,it„iiriU .lie. found 

issuing jand who -take AUfcJbenefit uttLibe 

Act, w'ouTd'pay their creditors in full if time were givQj) 

the court hangirij^ over their head.s to enforce the obligation j the payment of debts 
by monthly instalments, besides, enters so much into the manners of the people, 
tl»at it seems desirable to encourage it by legislation. 

5. .Section 4 of the Bombay draft enables the judge to remit any case, of diffi- 
culty to tlic full court, and u new trial to bo moved for, and appeal made by either 
of the parties. 

This provision is not in the Calcutta draft, but I think it is, on' the w'hole, an 
improvement ; 1 think no judicial system good tlmt does not allow of an appesil, 
and if the Ikuch iierc were full, the appeal from one judge to three would probably 
be attended with beneficial efl'ects; but a judicial e.statilisbmcnt of two judges is in 
rny opiniofi .so faulty in principle as to make an iq>pca! nearly wholly useless ; but 
the power of the judge to remit a cause, or to reserve a point of law for the full 
court, is wholly difl'erent, and I think it a most desirable power to be committed 
to him. When action.s such ns trespass, trover, and ejectment are brought in tlic 
siTiall cause court, it will occasionally occur that a nice point of law will arise 
affecting the whole community ; u question of jurisdiction, for instance, or some 
Hoiitirig point that ha.s berm a vexata qutvstio lor years ; the judge would be un- 
wiiliiig to decide sucli u matter off*hand, and it would not be desirable for tlie 
public that he should <lo so ; 1 therefore think in such case he siiould have the 
[lower of reserving the jioint for full di.scussion iu the court above, and possibly, as 
it would be liard upon the parties tliat a mutter of general interest should he ills- 
cussed nl. tlieir expense, it might not be objectionable that the judge shouUl have 
a disci (itioimry power to order the paupers’ attorney to give briefs to couiusel to 
argue the point in question. I may also observe, that an olijcction whicii may be 
raised a.s to the exjiensc and euoouragenieut of litigation which will he caused by 
allowing new trials to be moved for, has never been found to occur in practice in 
the small cause court at Bombuy, where sucli a jiower has always existed. 

( 1 . It appeans to me dc.sir.able that the Act should contain a clause defining the* 
value of the lands a.-, to which actions may be brought in the small cause court; 
tbi.s will most probaltly he a fruitful suhjeet of litigalion, and the question .scern.i 
at present left in By the Irish Act, 5 & (» Will 4, c. 75, the sulject- 

fuatti'r in hinds is govenu'd liy the annual rent, and limited to 20/. a year. 

7. The Caleulta Act enacts that the pleadiiig.s .shall he taken orally before tlie 
officiating judge ; but if the iiimiber of causes to he tried ihore sh.ill hear any pro- 
[lOi tioii to those tried at Boui!)uy, the time of tlie oHiciatiug judge will be cngr 03 .sed 
.limo.si daily by listening to |.ileiidings that contain no real tnaller of controversy ; 
tlius at Boinbuv tlic can.ses entered in the small xause court were as follows; 
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till' ronuundcr being .settled o»|t of court, without any wterposition of the judge ; 
con.se(|ii< !itly, it appears to me lliat the Bombay mode of having the .pleadings 
taken out ot i-our'. and which may be done with advantage orally, is an improve- 
ment. 

}<, Li.stly. 1 w!\o!!\ ohjiH't to the declaratory enactment in sec. 9, as to the legality 
ot the Bombay '-niall caii.se court. 'lbe,^court in question was established by the 
tirsi recorder. Sir W ilSiani Syer, in i 7 i) 9 » tu the e.xtent of 175 rupees, although Sk, 

somewhat. £ 
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lew^it’stnuiar court for saiaU cau5^ seems to iuive long existed lieretofore 
under the name of the Mayor’s Private Court. The small cause court having 
proved beneficial, Sir Alexander Anstrutber, in i8iS, raised the jurisdiction to the 
amount at which it now stands, rupees 350. When Sir Edurard West eathe upon 
the bench, in 1 823, the practice seems to have existed in the court of examining 
the parties to the suit on oath, oj^ allowing execution to issue bit by*bit> |||||^ 
Dfttciice s, aeftiost tb# legjUly . of gehiftli the bar meroorialixed, andj^ 


3ffr7W!«iVr?l«r‘Kil! 


^ty ».ri»arri West susDenaect tno pjjr jroM gracn oe toLmjiloii q 

cohieonence their roemorift K Hut on tne eauousntnent 01 me e Court 

so^y^^imuerwalra^f^^ West and the other judges modi the rules 

of court, and the rules so revised were confirmed by his Majesty in G)uncil. 
With this sanction, tliorcfore, and at this length of time, it ap^ieara to me wholly 
useless and inexpedient to raise qaestions of jurisdiction vt:|iich have been 
unroooted for nearly so years. 

(signed) A. Perry. 

Bombay, 1 7 Nov. 1S42. 


(True copy.) 

(signed) 7 . P. fVtlloughbyy 

Secretary to Government. 


(No. 106.) 

From F. J. Hatliday, Esq. Officiating Secretary to the (Jovernment of India, to 
the Honourable the Judges of the Supreme Court at Fort William, dated the 
23d December 1 842. * 

Honourable Sirs, 

With refennee to our letter. No. 73, dated the 30th September last, wc have 
the honour to transmit to you copy of a draft Act for extending to Bombay the 
proposed Act for the belter administration of justice within the town of Calcutta, 
in small causes not included within the jurisdiction of the court of requests, 
submitted by the government of Bombay, and shall feel obliged by an opinion 
w hether thi.s draft Act and that for Calcutta should be kept separate, or might 
conveniently be consolidated ; and whether it may be expedient to adopt any of 
the provisions of the proposed Act in amendment of that published for Calcutta. 

Wc have, &c. 

, (signed) /F. IK Bird. 

tv. Casement, 

IL T. Priusef. 

A. Amos. 


No, 5. 

Draft Act relatiag 
to Court «*f Re- 
quMts. 


].«glK. Coiii. 

S3 Di'crniher 1843. 
No. 14. 


Li^idativo Dq>t. 
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No. 6. 

Ap|>Hcii*iu>i with 
re|ij>e<tl to Naiivt'* 


I. 

io Mav 1H41. 
Nil! uj. 


, .'Hf' 
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application of missionaries to remedy the 




To the Ri^ht Itonoumble tht Ciovernor-Genenti 01 ' inalK 

The undersigned Memorialist.s t»t’g permission to .state — 

I. That your memorifili.sfs are deeply interested in the welfare of their Indian 
fellow-subjects, stud speciully of one class of their already numerous, daily- 
increasing, and likely (as it is hoped and expected) to embrace eventually the great 
body t)f the people. 

■ 2 . That the class of men referred to is that iraporlant and influential one whiclt 
(onsisls of tlKJSe who, through the tialural and inevitable operation of the educa- 
tional and other measures now pursued by government, public societies, and private 
individuals, have been tiriven to repudiaU; the irrational rites and forms of idolatry 
and superstition ; a« also of those wlio, besides abandoning the hereditary creed 
of their fathers, have been led by the light of Divine knowledge, brought home to 
their understandings and heart.s, openly to profess the ( diristiun faith, and become 
members of the Christian church. 

TJiat this twofold class, in common with others, not ol‘ the Hindoo or 
Muhomedan persuasion, .such a.s Kast Indian.s, Creeks, Jew.s, Parsccs, and Anne- 
nian.s, at present lubriur under .sundry legal disabilities of a specific character, 
and aic also felt in reference to many other momentous civil eonceriis and relation- 
ships, without any laws to guide and direct them. 

That among the grievances more immediately referred to, and loudly and 
very generally complained of, may be spticified the following : 

is’t. The elVects of the coercion, and it it may be cruelties, to which the religions 
bigotry of parents and guardians may subject those under legal age, who, as the 
result of enlightened conviction, arising from improved education, and other mean.s, 
are impelled to renounce their ancestral religious opinions, and adopt other.s 
instead. 

isd. 'The loss or total forfeiture of lands, goods, and otlier property to whicii 
such eonsticnlious remuneration may (in certain circumstances and particular 
localities) tender them liuhle. 

3(1. I’he defects of the laiyjs relative to marriages and rights of inheritance 
of all classes of persons who may not be of purely British, Hindoo, or Mahomedan 
dc.sccnt. 

Thul the clus.scs of our Indian fellow-subjects now mentioned, luc already 
much oppressed under the foregoing mjd other siinilarvgrievancea(''iind’«re likely 40 
be yet more (Oppressed, and that therefore speedy relief and adequate remedy is 
iin.vion.sly desired and earnestly prayed lor. 

t'. That us a full cuumcratiou of particulars would prove of too great length 
lor insertion in the body of this memorial, a statement of the more prominent 
t'actf, uaturid principles, legal enactments, and remedial suggestions, will be found 
in the documents appended. 

7. 'J'hal should your Lordship in Council be too deeply occupied with other 
national affairs to atlow thcjiresent subject tvungage your personal attention, your 
l^ordship is rcrsprcifuHy and humbly requested refer this menidfial, with’ the 
appended docuiiiouts, to the Law Commissioners, with a recommendation That 
they take it into immediate and serious consideration, and prepilfe without delay 
the drafts of general and comprehensive luws, by which the grievances to which 
attention lias now been directed niav be removed, and appropriate remedies 
applied. 

S. Thai the nniae.s of some of your Lordship’s [wedecessors are d(;stined to 
go down to po.^ienty enshrined in the heartfelt homage of lens of thousands of tlie 
native inlmbitanis ul her Britannic Majesty’s Indian empire, who, in consequence 


■'iti 
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ipf ih^ f^iacefu! and patriotic reform of abases, have t>een tleli^rerod from the Api>licat*an wiU» '> 

tyranny of many prescriptive usageit» aod the arWtrary enaetHHt of many ttespotic 

laws, your roerooriolisu earnestly hope that yonr Lordship will be prii^eged to 

bear away from these vast realms some tfinilar civic trophies ; and, noPcooieni 

with the mown of conquest, will l« led by an overruling Providence, to seek a 

more true uud lasting fume in thcMlress of oppressive grievances, the amolioratKjin 

of barbarous legal codes, tlic nuirMication of the founts of ccuiitabte right and 

judicial power, aSd.|iic] .g^tefujll^ 

rwulered by, and Ivenefit^d jieqils,;,arid 

"■« ifwrgt - * l.umlon Missj^ Society. 

Akxnnder lhtff - - t ’liurch of Scotland 

David Mu'ftrt ~ - Churdi of ditto ditto. 

Carapict Chatcr A ratoon Baptist Missionary. 

A. A\ ImvvoU- - - London Miss. Society. 

- Church ofEiigland Miiii'^ter. 

- C.'hurch (if Scotland Minw. 

- London Miss. Socielv, 


J. Hasbrrlin 
W. Sh/clifir Mackatf 
Jama Hradbunf - 
John Francis Oshornc 
It. dc Rodt - 
Macdotutld 
Jama Irmes 
Thos. Smith 

Kvnm - 
Timothji Sandifs - 
George Small 
J. ff''enger 
T. Morgan 
James Dmg 
James Thomas 
Thomas Boat 
J. Ch. fVendnagd 
John D. Kills - 
ir. Yates . . - 




- Church Miss. Society. 

- London Miss. .Society. 

- Chinch of Scotland Miss. 

- Churdi of EiiL'lniul MisS. 

- Chinch of Scotland Miisu. 

- Baptist Missionary Society. 

- Cimrcli of Kttgland .Miss. 

- Baptist Missionary. 

- Ditto. 

Ditto, 

- Church Miss. Society. 

- Baptist Mis.s. Society. 

- London Miss. Society. 

- Church of England Miss. 

- Baptist Missionary. 

Ditto. 


MtNi' ir, on the Rme, Progrinis, and present State of liulo* British I.tiw ; the Rights of i.i.j.;# I'l.tiy, 

Parents over Children under legal Age; and the Ilindii tint! Muhiinimudan l^ws o( m Mav 1B41, 

Inheritance. •* a, 

Va\vU\%\}yv, 

[ .V. Ik — TiJ 1, monthly coiifen;iKH* of niinsionaneH of all d«iiominationK, ivi4id<?nt iii CuJciitU, Minuit- on fDtUi- 
dpiKiinUd, sevfral monlnt^ ago, a «taiidiug cotnmittoe of tJinr nuuih»?r to iiivcsligato otjrlmii Hriiisti I 
sulijrcts coiinf'clod with the vvungiilization of the nativc*K, togctht?r with wurh other (juchtiouK 
bearing on their central iniprovciurnt he might from time to time vtrifH : ; the <’.omiiiittee tocmi' 

I' thefiev. Dfe. Hajberlirt luui Dull', the Rev. Mcskus. Lacroix, EIIie, and 

Alreudy have vanonfs matters ol importance been Invest iguied, and ffWy* 
hly confei^nee; of lho»e tlene are several that demamJ thf* ad|UEtTni;nt 
of a legislative inierferenoes To enable thoEfi coiieeraed Ui df'tfrrninr wliat ineiiBiiruH ought 
tf) h(t adopted in order to secure such adjustment, the (dmirman hf the c'lunmiftee, in the cawe 
of two of the more, urgent of thc’KC subjects, eurihiKlicd the irdbrtaaiifin and views ot' himself 
and coadjutors in the form of a minute, wdu<5h belaid on the table at the last, mfirrtiii^ 4/1' the 
conference. It was then unariiinously resotved that, with a view tu ?»tir up the mouiricA and 
elicit the co-operation of all wlio are iuU-rcsfcii m tlie ;nnelK»ratiou o{ the naltvcE, tlii« minute 
should be published mtbe Calcutta Christian Ob>icrver, (n uccoidance witli thi** reMilutiim, 
it now printed in an extra number. It is YiTOp<;r» howevir to add, that in ^t^aLlbti,oy vw- 
both as to stthicct^roatter ant! la ngiiutt^ fhc AutKof boi ds ^ aronc* as Ktrictly nCpou- 

an<l inay we not fabofir ioi rne ancT elefnal 

^pTIffiJa-rity of the millions of a benighted and l>r^M>tted pf?fjple will be Hnnwed to leiiil a iielp- 
iua hand for the ratnuval of every barrier that tend*- to uiipcd*: flie flt-**44iminaUon of truth, 
wnetlier human or divine ?J 


L— 774r Hise^ iVof/rm, find prescAt sStalet^f Judo- linthh I saw. 

f>j« the numeroim extemid obi'tacic* which sri powci fully irnp<*r)e the progrenri .»! fhvm*- 
.truth in this land, not a few aje connected witJi the ancieut lujws ^^4 pn^criptivi* of 

an idolatrous and deini-civilized people, ^all of these were vnfbrced with umiiHj^^jtted 
severity, there could scarcely be any iiupiiry at all into any Byrttcm »d’ iviuh, tlic vital 
30t». '5^ V 3 n.refiion' 
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rec4:ptioii of whirh mu^t lead t/> an utter abue^ation of the liereditary faith. Provt-^ 

deuce, hoiw'vcj, l»as often gracumnly interposed to save infatuated man from the ptlavUieh 
he has iaboilouhly du;^ for lumsolf. In the present instance, the lapse of time and the 
uncoi)itrndaIil<' is*-iK‘b of eonqfie^t have been overruled fcr ushering in many a salutary 
ohauL^'. Not a few of those. barbaroii.s laws and usages wbicli oflerwl violence to the 
rhftatcT of connnon reason, and shocked the feelings of common humanity, have now fallen 
juIm practical desuetude, or have lieen partly abrogated and partly mocifiod by Muham- 
jiiadan cui|>ofor« and Biitish legislators. Shll wry much, remains which demands 

die touch of a refomimg band, more skilful far than any Which magician ever wielded 
in story or in song. 

Ill ordc'F to understand aright the nature of still existing evils, and the possible modes of 
;inu'lioruttoui« ilia necessary to take a prclmuiiary glance ut the present of law as 

iiiodifK il or udiuinibtercd by British ruleis. This wc arc enabled to d«» from the mass. of 
i('lf»iuiaLu)ii supplied in Harington’s Aiudysis, without much expense of time or of labour. 

l or itiiiny ycavi^ fcubsofpient fri the battle* of Plussc^, wlum Eastern India virtually became 
Mibject to the Crown uiul .-^overnghty of Ore.aL Britain, nothing, beyoud a few isolated 
regulations, chedly of a fiscal or cominercTal character, wcus attenintcd towards the Ibmiatioa 
and estublihliinenl of an uniform and c(juitable code of jurispruaencc. In the year 1772, 
however. i)n*(lourt(d Directors having re.solved to take upon themselves the entire care 
and iiiiin.igniMuil of jutermd govcrnmeiil, it was felt to be incumbent upon them to ladopt 
conesponding ineasurcK for d> eflieicnt udnunistnitlon. For this purjiose, accordingly, 
a plan was prepared by the then governor, U'urren Hastings, on the exprcvs principle of 
arla]diiig its pn»vjsiotis to the manners and understanding of tlu* jieople and exigencies 
the country, jidlicntig, fis clo.M'ly as possible, to their ancient u.sage^s and institutions.” 

In 1773 lh(' business ofludmn letjislation was, for the first time, vigorously cnlcred upon 
by tlu: Bnli;:h Ihiibanieiit. By an Ac\iA‘ that year, viz. fctututo 13 Geo. 3, c. (i3, it was 
ciKicUd, ibai for tbc whole civil and mibiury govennuent of the ]>rcsKb‘aey of Fort 
Wilburn III Bengal, and also the ordi mig, nuimigcmenl, and govenuueut of all tlu? torritonul 
acqui-^itions and revenuc^i in the kingdoms of Bengal, .Behftr, and Orissa, there should be 
aj)pnintcd fi Ciovernor-geiieral and firur conneiUors.” By the same Act the King was 
cmnowerrHl, for the dm* adnnmslration of to erect and t:’>lahhsh a Supreme Court 

of J udicatnre ai Fort William, to consist 01 u chief ju.stice and thre«' other judges/' 

By subscijiu jit explanatory eruictmeiils of the sunn; date, the r(‘sp<‘eti\e juusdictum of 
thes(‘ fv\<) juipn rue and i]itlc[K*a<|cnt aiithonties was accuraielv didiiual. 

By Act 21 Gev), 3, c. 70, it wa.s declared that tlic pow'cr of the Stipicnic ('ourt wus 
cxIiumI to all p<’r.son,^ residing within the town of Calcutia, as well as I** British siil)ject.ii 
(natives of Great Britain, tu* tlicir descendants) n'sidciit in any part cl the provnu'cs of 
Bi-ngub Btdnir, niul Orissa;” alsv» to c(*rtuiii descriptions of the naliM**- of India, though 
ii(M. mhuhilanls of th<‘ town <if Gulcutta, <»n aceouut of tiieir being emploved by tiie Gom- 
pany, or by any of lio- Miiji‘Sty's Biiti'^h subp^ct*'/’ By a sid)M*ip\ent Mulute, the jiin— 
iliction (•!’ ihe conit was farllier cxU'ndcd “ over all Ins Majesty’s Bnlish subjects m Indfci, 
or clsewberv vvidmi the Inuits of the (hnupunyV ( xUiii'^ivc trade.” WblU' the extent f»f the 
^•ourt’s jurisdiction was thus expressly defined, there was a like specific enaeiment. n lative 
lawswineb nm.d lie uduiinisteivd. In llie cu>a: ed' all British-born suiipets, the laws 
of l^nglaiui w(‘rt* to be applied as interpieted and (nfaced by Britnb conrif of jiihiioe. lu 
the Cara; of nalue- of tins conntry it ua*- specially enacted and provided, that their inhe- 
litinicc and siicei ssion tv> lamU, i'(Mit,s, and goods, and all muttciri of conlract and dealinj; 
b('twc('n puriy and parly, shall be dctcinuncd, m llii* case of Muliammadaui', by Uie laws 
and iiHagcs of iVlubamnnidan.s ; and ui tlic ca.si* of GLUitoos, by the laws and usagt‘s of 
(icntoiis : and wlicre only one of the pvirties sliull be a iMiibamiuadan or Centoo, by tlm 
laws vind usagi‘s ofl.be di’b ndant/' Still furtlicr, “ in order that regard sliovdd be had to 
the civil anil religious luaige.'. of the said natives.” it wa.s enacted, that the rights and 
oMathers ol fiinnbes mul mastcis of families, according as the same, nuglit m 
been ( Acrciseil by the Gciitoo or Muhammadan law, shall b« preserved imulkmm rn tmi^u mit k - 
wit Inn tlicir said familic.s; nor shall any acts done in consequence of the law and rule of 
caste, respecting; the iuenibei*sof said fuinilics only, be held and adjudged a crime, allhough 
th(‘ same muy m>t hr (icid justifiable by the laws of England/* Lust of all, while the court 
was cni)>owcrc(l to fVaim* Ibnns <;f pfoccss which might be observed in all suits, civil or 
Cl umnal, against the natives, it was expressly euacteu that it should be “ such forroh of 
jnoci and sneb rules and oixlcrs for the execution thereof, might accommodalia the 
same to the religion and manners of such natives, so far as the same may consist with the 
due cxt'ciUion of the. laws and the attainment uf justice/* 

B^vthcse*Aetg 'fff t hff ^uridt e ri ’ of the Supreme Court arc perenipto- 

nfy iTtmted iw i««ha>^^<5r-"thf4r-dwend^ its VPKN 

spii ilu* CM 4‘ptinn:>, to tlic iiativc inhabiUuitii of Calcutta vilone; while it is remlWMf 
impt rutivc to the former to admunstcr British law, and to the latter^i^'in all matters of 
inbciinujcc ami general property, parental and other domestic rights, Hindu and Muham* 
niaduu luu, ui its luiginal uuimxlilicd form. The iiuestion then naturally arises, why any 
.^uch Imutation us ^»<*rf#ons ut all? Or why, wilhm the limited circle of persons affected, 

such ibstnbulmn them into classes, us to n*strict the privilegt^s of British law lo British- 

born suhjocts .^ W hv not rather embrace tlie nuiub<.*rless ]>etty epicycles of national or pro- 
vincud nulivuluahiiev, ni the one gnuid all-coniprehcnding cycle of catholic humanity, and- 
subpMd the wluflo ^imultaneously lo the beneticiul operation of the spirit of British law and 
Bnush justice^ 
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To ouesiions we snav briefly rneplT, in the language of ou» of tfMj mo^ competent of 
judges, Mr, rlariogton. Tlie fixmi hHbw«»'* aayn be, manners, nmi prejudiecui^^ and tlie to rs 

ioDg-estabiished customs of tiie p<^op1e of Indm, formed under the spirit and ndix^atratiOii Cbri^tiaus. 
of an arbitary goveraiueut, totaify opposi^ in principle and praetico to tlrat ofrlSngland, 
would not admit of a more general application of British luws ti> the tnhabitants w this 
country, who no( only are ignorant of the language in which theae laws are written, but 
^ould not possibly acquire a knowledge' of mir complex, ^hot^b excellent; ayateiU of muui* 
ctpal law, comp<]^ed iu part geaew amf local English customs, portly of the civil and 
canon laws, adiq>ted in jiarlicular jnrisdiciioiw, and partly of the voftuumona atatutea 
enacted by the King's Majesty, W'ith theadvict' and consent of Pitrlianu nt, ddrmg a |*eripdi 
of moix* than &00 yearS."^ it is impractiroble to cxidltl tr> India, held as a mreigti 

dqiend<*noy, the laiws and i^nsritutton of Great Britain ; nor w‘ouW snob llfirs itHd coiwtitu^ 
lion, the incs(;tniii.bla privil^o and deunrst right pf men who have the luippiness to Im bnm 
and educated mider them, be stiitable or acceptable, if tlu'-y could lie so extended, to a people 
whose ivligi<n!s, laws, customs, and miumers have fixcti such iasapehiblo barrieis to all assU- 
mtlatiun/' In the same strain' Mr. Vendst wntes of the iuipossibility of igU'oducmg English 
laws, «s the genenil standard of judicial (lecision in these provinces, v^miout vK^ating the 
fundamental principle of all civil law% that they ought to be “ suitabbj to the genius of the 
people, and to all the cirouinstnnccs in which tlie\ luuy be plaml.*^ Sir John Shore, after- 
Awards IwrOrd Tciguniouth, gives it also as his deliberatf? siiggcsrion, that tl>e grand object 
of our (.hivcniuieiit in ihi^ country should be to fouciliate the minds of the natives, by 
ullotviag them the free enj/>ymottt of all their prfjudicjus, and by Bccuring unto them their 
rights and pvof>erty.” 

Actiuit<*d apparently by the!«e and sinnliir t‘<>nsidei-ation«‘, the British Legislature, instead 
ofevtending the local «ih 1 complicated laws of England it> the inmuoIc und populous torri- 
tones which had Ix^oii gradually acquired by the liidni Company, rc*«olved to limit the 
administration of English law over persons who, from their distant situation and othar cir-* 
cunihtnncos, camld not l>e admittwl to the whole of the riglits and privileges of British sub- 
jects.’' Were the miHions of natives, then, beyouii the narrow bounds of Calcutta to be 
abandoned to a eluiotic state of lawless coufuaion ? No ; for thorn, too, the British l^^pisla- 
ture made provision. Cnable itself, from local incitpcrience, to pass suitahie laws, it declarod 
it to U* hiwdiil (la Geo. a, c. tia, si ao, a?) ** for the Oovcrnor-gencral and Council «>f the 
uiuIihI ComjMinyV settlement, at Fort WilliariA, in Bongtd, from time to time, to mtike rikI 
i*^-ue such ruh s, ordiuaiircv, nml regulations for tfv* good (»r(lor and the civil government, of 
/l*e said rnitcd t'oiupanyV settlement nl Fort B'illiam ah^n^said, and other factone,M and 
jdaccs sal.' mlmate or to be subordinate thereto, us shall lu‘ detunccl just und reasonable, 
such ru!c>, oriliniin(‘"s, unci reguluU'ms not bting repugnant to the Jaws r>f the retdm," U 
wusturilier ciiactcfl ('il Coo. :i, c. 70, s, ‘JU) that'** the Govenior-gc-nerul and Council fthall 
have jxiWfM’ and anlliorily from time to lime fraiiH* regulations lor tlie powiucnd oouriB 
and eouiK'jls, and within six tnoulh« uflc?r the making of the said regululions, tnmBmit 

nr fcause to Ik* iransmiued copies of the said regiiluliofis to the court of directors and to one 
cjt hl< Miqesiy's principal Seercturies of Stuti^, which regulafions liis Majesty in CounnI 
may diuuliow or amend ; and thr* said regulations, if not tliHiillowed within two years, slinll 
be r>ffo!c<* and mUhonty U> tlirecl tlic said provincial courts, uceordmg to the tenor of the 
^ald iuiirmlmenls.'' ^ 

t'roni this date niauy important rof/ulations began tf> lx* framed by the f Jovornor-gencnil 
in Council, sunn of which greatly uiodifieii and others wlioHy super!+i.*J<?d cerfain native htwft 
anrl usages of a capMemus, arbitrary, cir feiocious character, Oflliese, -loveral were printed, 
w'ltli translations in the c^.tinitry languug^n? ; others, however, ‘‘ still remained in miiniKsnjpt, 
and those printed w^ rc for tlie most part on dctaciied pupcj'*, without any prcMcrihed form or 
onier, and confa‘rjucntiy wd eusdy referred to, rven by theo/heers of government, rnueli less 
by the people at lurgi*, wh<j liud no means qt proennng them in a eollndive stale, or of he- 
eonrtrig acquainted with *=iuch of them as had not Ix'en pioinnli^afed in the ciirront 

Si*eb demanded ti remefly. Happily h>r in tlie hour ami 

< r»ms of litr legislative f'xigcncy, there was at the hcliu of utfaiis ii stute^^rnaa chartteicnzcil 
nut l 0 S#by piomptitude und energy than by sagacity and la nevolctuvi. la l7U*Tttla% Mar- 
qui$ CorawuUts pusse<l his celcbraWl Ordinance, cnlillcd, A Hegulutfon for fonning into 
a regular Caxle all Regulations that may enacted for fbc ifitt ni:il (.»oveninii*^-ut of the 
British Teiritories in IJengaf/' By that 0^dliualnce il was also estabhslunJ and doelarcd that 
all tlidlR^uitttions sihould not onlv be formed nito a regular code, but printed, with trunsla- 
tioiiB in the country languages ; tluit the gmuada^f evory^ moihitiun b/-* prefixed to it : that 
tine courts of justice within tbe provinces l>e lH>uhd to regmlate tbinr deeisa>ns by the rutes 
uiid ordinances which such regulati^a^ mmy eonUnn ; ilial thereby the native ialwibAtants 
nmy be made ai^uamted with tlie privileges aiid iiiHuufiiiios granted to them by tfie> Britinh 
Government. 

This Boomentoua^egulafciuu waa subsequently, in llUl, ratified by Act of Eariiamatii* It 
tbiift became incorpilrat^ with tin; laws of the British euqsire ; and ** supporUid/* aaya Mr. 

Uarin^ton, “ on this firm baaia, it may be deemed the corner of tin; »y^tmn oi regulation 
polity Ibr the iiilcnul government of thtw provinces. It may al<90 be ju’^lly cinisi/Jcn ti 
to have estubhsbed a con^titutiou far th*' native inhabiliuiT& of tlui dependant subotdijralc 
kingdom the ixu>Bt beneficial liiem, und fur the w>vofmgu fttrito, vrlneh the hituatu/ii ami 
CircuujsUujces of both will adixijt/* 

The Rpirilcf ftii Cixies id Uegnbti .ip;^ ai*d Acts of PtirhaEmuit wai^to [>r( 5 tTrve to 
tile tiisiUvQ», us far imou could allow, their fchp^rcilve Uws ju ^uiti regtndmg; 

JOO. ^ y Y 4 srfcccaiBion. 
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hcfitaurr, rights*., caHte, and religions u«$ages and inMUulioiiti ; 

/.sion, }jovv<-vcr, uujxle for sucl* further law« and regulalious as ctrctiiusta^ice.^ 
Ltk', nuj^ljt from lime to time show to l>e required. Hence, in the of 

/tMfu ii .system compounded of old new laws, and luodificatioiis oi fbrunn 
<l^;t^l^tled to perpetuHtf , as much as possibly cun be done^ their institu- 
lo the jpe<*plc of iiinduslaii^ and attemper theui with the mild^i^pint of lli<^ 

/ovtfiTiniCUt/' ■ 

j\\iv whole of the prricediug statements, it follows that hitherto three great and dis-- 
/steins oi’ law have been coteuiporuiw^ously administered by British functionaries iu 
To l)riti>h-bojTt subjects, whctiler rcsidcut in Calcutta or scattered throughout the 
|ji(>vinccs, tiic Sfijirmiie Coui^is liouiid to deal out British law'. To the native inlwbUatits 
td Calcutta, wiictin r Hindu or Muhuuinmdan, the same court isordanied to administer their 
iT Hpcctivc laws without any reference to the amendiiicntb of tlie local government. Tu the 
iiiillions of nativi's in the iutc*iior the provincial judges and iuugibtrute.s are equuUv resthetr^ 
l)y l^arllsimcntary statute to uduiini^ter Hindu and Muhammadan law as alterea, modified, 
and nnprovi'd by Ji^ccessivc I{<‘gulutK>n« of the Govemor^enerai in Council, Hence mhcli 
of the inextriccihlc confusion, ciuharrossinent, and uncertainty wherewith tlu^ administration 
<»f jiihtic in India has liitheito tx-en beset. Hence, also, the extreme desirableness, if prac- 
ticiihli-, of liunnng one uuivcisal c <Kle of law which could e.Xtend the uniform piinciples of 
an rc|iijtablr an<i cHih;^lktc‘ii<'<i systf'iii of jurisprildencc alike to all ciusses of British subjects 
111 fins w'ldt'Iyi'Xtcnded t^inpirc. At all events, it seein.s the demand of reason and common 
M iib»c that till! present monstrous anoiualies should be instiuitiy swept away. Why should 
British judgi.’s U* at one time cushioned on the congenittl couch of reason and higli intelli- 
ueiue, propoutMluii; the noble jirinciples of ecjuituble and civilized law*, and at anothei 
stndchcd on the rack of torture, when compelled to lend ilu! venerable sanction of senutonal 
l^uiliority to the pi'ehcri))ts of a l)ai'hai‘<K||S uiid despotic code f Why should the influetdial 
inctiopoiitan idas.s of natne.^ be doouH^d to groan under a yoke that ha.$ bc 3 en ibrgod in 
I emote ages of savage iguorance, w Inlc their more high ly-favouicd bietiirea in the provinces 
have to hear the onginui yoke greatly leluxed by the unldly attempering spirit of the British 
constitution f Why should any < lu>» of natives, whether inetropolitau or ]mivincial^ des- 
tiiif'il f<»i ever *o smart frmn the ope*rati<ai of laws and usages ivhich, delcating the ends of 
MibsUiiitiHl pisti<‘o, I'uii often he icganletl only us lures to outrage, fuThe^s to pcM-jury, and 
bounties mil igliteouMiess / Ivceniy alive to tlm cxiHKnico of such rampant evils, such 
lugmg inemisi^teueies, lilt: British Lc-gisluture has at length resolved, at wimtever east, lo 
attempt u renietly. Bor several yearn past a coiniiiission of leann.Mi and hoiiouruhle men 
hii.'^ Is'eii \igoronslv prosecuting the llerculeuu tusk of reducing the present chaos of' lawless 
I'lemeiit'- into something like order and stubh; form. Now, then, if ever, is the time to sue 
for the legal re<lre^s of wrongs, th<' legal rt'ctificution of evils. Encouraged, a<‘.cordmgly, hy 
llie well-known rciulim.ss id the Ciovcrnor-general iu Council and tlio l^aw Cmnimssiom'is 
to receive any candid and reasonable repre»eiitut ion, from wliatever quarter, w.- now proceed 
to point out a fi‘w eu.ses for the ad j usinient of which their beiietiocnt luterposilioii is e*inie>fly 
solicited. 


IE— 7//f Lvfjal llitjhih of ^^iffdu and Muhammadan Parents over Children itruier 

Tiij-.kk are s<»ii'e rmhts which, in the language id‘ jurists, iiave been termed botli natuial 
and uhsohite ; niitiiral, hecuuse th<‘y arise spontaneously from the very luitnrc and constitu- 
tions of things as ordiiiiied by an all-wisc Creator; absolute, because they t‘xist m ahsolutc 
fori'c and idlieacy, mdep»ni<i4-nt of the recognition of men- huimin laws at all. Of this dt?- 
seription is tlic right winch every man has to the? enjoyment of his own life, and limbs, ami 
personal lihcity. sSuch rights if is not the jnuviiicc ot‘ human law to create : being inhercnf 
in man us the gifts of the Creator from the hour of birth, they are antecedent to tlie. ♦fxcreisc 
of fuiv huiiiaii legislation. Of these, therefore, all hiiinaii laws ought only tt> b<? tledaratory. 
regulative, proci vatu e, iiiid ciiforcive. In the words of the gi oat Grecian orator, the 
design and object of law is lo ascertain wlmt is just, honourable, and expedient, and when 
that IS (liseovuicd, to ]U'Ociuun it as a general ordinance, equal and iiupartml to all foi 
though human law is only the interpreter, dt^fiiier, and publisher «>f siicli rights and obltga- 
rts are natunil and ahsoluti-, it is its supreme function to see that these are exercised 
w If Inn the limits prescribed by the constitution of nature, and never beyond the i^otted 
boundai ie-, or for the furthmanci* of ends aiul desigms contrary to those for vvUieh tbiy wxTi! 
la’igmally besiowed, in free grout, ns privileges and prerogatives, by the great Creator. 

In regavil to parents, it is belli by univerHiil cunseot that it is their naptniitive duty to 
luuuUfun and protect their own children : lo supply them during tlieir niinonty or continued 
lu'l]dessness with iiee«'SMU*y sustenance, aiul to defend theu\ from the inHictiqjp of unprovokcMi 
lupines ; u ihitv pauiinuuut lo mere htuuun law, im{>osed as it is iqaai them by the inium* 
table ordmanee of nature itself. From the absoluteness of ihi.s natural duty alone, the 
j.o^^rsyioo of a uatorul right to the gciicrtil unardian^fhip of their children would folloiv as 
an me\Oabb' c <>n*«(Mp*ence, and the possession of Uie rcMpiisitc [>ower and ualliordv for the 
mumtt'ouuet' of lino right as another consequence alike inevitable ; ami if the power 
parenf^ Ix' * onfes><-iily a. natural right, the yielding of subniis.ston and ol^cdience %n\ the f>art 
ofchtldvi’n in idl tlungs voasonablc ami just must 1 ^' os clearly a natural duty. 

It must, howe\ t r, never be tbrgotten that alJ the rights,. and duties of human bemgs, 
liowevcr deep ^hen tbuiuiatiou m the nature and constitution of thingf?* ore necessarily 
contiiad Wifhm certain prescribed bounds and hmits^ The rightly itrc conferred and th^ 

dutiCN 
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iSuiieH ifiiposkStt for definite beneficial ouds. To exercise the une^%r perform the other, for 
tho attihimcnt of si?ch tmds proper, jiiet, mA fjood ; to cxen'i^e trie one or r^rform the 
otiter^ for the promotion of cnefe different Jitm iho«^ for cleaned, is 

improper, unrighteous, thid evd. Much (mintended modt^ of enfolding nghts or 
dutiei^ may, urttl often lead to a forfeiture jof the former Wid an exemption fmm the 

obligatioirs oi‘ the lattt r, There for no ri^ht more eminently entifltHi to the 

deiumiiurffion of ami absolute/^ thnil'the right hi one s ami lirnba imd 

liUrrty- Neither is iheie any duty imvre cnnuently eniitlilKl to the iKnioiWatiofl of ttaUirtil 
and abshluie,” than that of nou-interfereuce with the imintmupted enjoyment of tiiuch 
nglit. But snppoRt^ such right were employed in violrtting a l>ivine Ww, like ihAt yrtiich 
enjoins th(j worship of tb<i ’one living and tnie Ooil, His inalienable and d^iul dufj, 
siu h {'Uiployiin lit bf it were totravem^ ainl countenict <«ome of the ends fat which li waa 
bestowed, or such fH'nerse application of the right, hunuin law> may nr may iK)t take 
cognizance ; but insanredly it will not e-^cape the coming reirihutiona of Dirine jnatice. 
Aiziim, puppos^c mdi right wen^ excrcisi-d in attempting to inflici injury on the life, hmhs, 
oi litiorty <if another fehovr-civaturc ; Such exercise of it, too, would bi> nn utiwotmnted 
contnivebtion ol tin* purposes for which it wm desigiie»d. Here, human law luife alwny.s 
interposed, not merely as the guardian but the regulafor of ifie projier use of rightjs; aiul id 
ceases of Fuch^cinouft misapplication of them, has genendly dt*t:reed a forfeiture of the 
pen»ona! hb<!irt.Y abused, or even of life itself, wWh has bet»ii employed, for one’ti own 
benefit, but for the. injury or de.struction ol otlum 

Gmntinsr, Uien, thbt the right ol parents to the guardianship of their children during their 
minoritv, is an indeleasible nalunil right, it is eh'ar lieyond fill debate, that, like every other 
nntnrul «nd absolute right, it must Imve it bouud«; and Imnts. To define them* Ifoutida Und 
limits- point out the general nu‘»des in uhieh tin right to Im exerci»efl--to apeduli'JKc 
the H strictions t<» uhu h, for the sake of the general iuteiwtH of Society, it- fnu#t be 
subjected— this is the gnuid firovifiec of wise »iufn?C|intabfo hnnnni law. AiX'ordiiigW, 
in ftU»bivili 7 cd eountries, tnc Mipreme legtsh\lnn» 1ms ever folt it to Ini a aucred duty to 
«\\lend fhi‘ benefit of its salutary mtorposuion. The legal lunitations or exUnnuorm of 
the nalurttl right have varied in difieretit states, nccotding to the varied vtiwvs of cxjvedumcy 
current at the liiiic; or the varied pumtcipal iumuinitu's enjoyt*tk in oUu r niut Ujra by ilfo 
ciir/efia. The laws of some of ihirnneiont stat<-H lelt parents "the pow^r of life And death 
over their ('hildreo. But f»neh Draconic severity has always hi on softened in proportion 
ji:- the states protrressed in pt nnine eivili/atiOTu The luws of FngUml, in purticulur, whil« 
uphrd.diriL' iiniolote the general right ol parents, hiivc subjected it lo many reasonable and 
Muhfei^i*? Ti'strietions. In order to enforce obeclieure, the parent may legally cornrt hi« 

< lult), in r\ ni< dpnit»' d' go e ; but he is ]irolnbiicd from onrrymg cdiastiscment t/> the extent of 
enn hv, or tii any CMei.l which might remotely endfinger lieiiUh, fimbs, cm- life, 

Vnl inore. proceeding on the wi ll-ofonnclfxl assumption, that the right has heeu conferred 
on parents hr the real wclfon^ f)f iheir children, the luw of Tine land Iras legislated, not only 
for the bodv whieh |»Misheih, hut for the iiiininrtnl soul. Tncre is no spwiul exclusive 
Maluti' iirkrioulciigmg in parents a right to furee what monii ami religious m ntnnimt> they 
pleaso on till imnd*- of their olnldrc n. In u general way, i( may be said that the low 
m oTr.d, IK ithci fourndly recognising a KU]>posed nalunil right nor eonfomiig an artdtciul 
l<g/ l one. If, ai any time, the law has ilUcifcred at all, it luih nmformly Imi n, not tx) foroc 
l)n* 1 Inid 1o submit to the t\ runny and eupnee Df the parent, biCt to f'ompel the jMirent tn 
a!>-tnin Iforn eoi'iemg tin* eoiiscuuiec of the child in niatteiH ui faith and morulH. A limila- 
li.'U luis often been put (o tfic general pi»wi r and control which Uw; father is pe.nniU(i(d to 
t\ercis<r over the niind*=i ami e<liieation of his children. Jiulgc ilhickstoiji: deo^rcs that 
euch hinifutfon is lunv-d on flic express grduml, that '♦nothing is so apt to stifld the culls 
of nature as rrligiou- big<ftrv/’ Hciu-c, ns tin^ learned ludeie p roc mis to show, honc.a the 
we ll-known ihet hi the constitutional history of Knglaml, that two statutes were paased 
by the bcgisbifurc at dift'erent tunes, fo protect tfar children oi Jews and Iftipnis from 
the bigotry of tlieir respective parents, n|.>oo their renouncing the Oatbohe or Jewish faith 
in owlcr to emVxraoe the truths of the iVoUisUtat system. I'he first of th<?.se vva^ tin* statute 
of nth oftrl Tilth Win. 3, c. 4, which declares its "atycct to iliat tlio |•rotu»ttlnt <Hkildrcn 
of Popish parents ♦♦may not, for want of fillmg inuititeimnce, be nec<r-*sirat/*d in compHan^x^ 
with their hureiits to embrace the Popish religion, contrary to their own inchnwtioua.'' 
The other Statute is the Ut Anne, c. 30, which pioIc.KKet^ a similar ohytvt ; vi/. “ 'I’lmtd 
Jewish -parimt* rtdusc to allow their childmi* on uninr Iw^cormng Pr/)tcftturits, a biting aiatn^ 
tenanoe tftiinble to the fortune ol tlie parent, the l-ord Chaneellor an complaint may make 
such order therein tia he slndl fiM;e fit.’* And ntdl more recently, ae nppt-ars from the loth 
volume of Reports, the Lord ChiuirelJor Kldon, no mean autliorily otj the snhjcid,, 

said, in the caae there reported of He MaimevUfo u. Dc NlaiiiMtvdlc, that, ♦' with reicrence 
U) religion, this court, (nz. the of Cluinqeiw) had utterfered to prevent parents from 

prrwdsing iireligions doctrines in the pnw.rice of Uieir fitiiilies/* Tln re j« also the late 
celete-ated ca>v, ni wl&jurh Mr, Wellcsfoy was deprived of the custody and guardianship of 
Ins own children altof+etber/nprai the express j^rourid of his inu/iorahty, anA.® datigci 
which exisUid that his fatherly authfirity might be exerted to viiitue and (Icinomltoti tin 
minds of his children- 'i'hat a power, therefore, does rcoHy exist under the sHtiction of tlu 
JSnfti<)h I^'gisiatiiTf: to control and put efiftctuul rej*lrtetiuns on the genml nghta of parents 
with the vu-w «d’ j>roiiiotUig the moral and religious welt^bting of iho ^ihl> cumiot p4>«wlilj 
be called in <|<icstfMn. B'lth respect, rn mrticular, fo the two uforesoid AcU oi Purhament 
it m worthy of' special remark, that the BriUsh L^uilature acrioiwiy 4id think •that a child^ 
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i. a |>trHon under have an inclination of itti own, wboilyiMcpenclent of 

ita parents, towards one religion, in preference to another, though that might be hid ancestral 
faith, and that this incliaatiou should^ on no acrcount, be fcucibly interfered with by the 
bigoted parents. 

flaring premised this much on tbe genera) rights of parents, and spirit and et^tmenU 

of the British Legislature relative thereto, we come now briefly to consider tlie mbts of 
Hindu and MuhMImadan parents, in refemnee to one or two particulajrs with whkh those 
who are intcroste<^jri the improvement of* the natives are most deeply concerned* 

fn order to asc^^in the existing state of tbe law on the subject, tbe following queries 
were Hulmntted towghly competent profe^tsionai men ; and the following aiisrr^ were, in 
fwiilwtance, received : 

I . At wliHt age does the authority of parents over their child, in this land, entirely ctsase ? 

Arwi. At 10 years of age. 

!2. Under tiie ago of 10 years, or during the legal nonages of children, have parents the 
p/jwer to beat, conflne, and ininish v» tiny exte^nt without control ?— No ; not to any extent 
and witho>it control cither by mnfasj^al or BuprerVLC Court law* 

U, If if. child in Ixfiicvcd, on f^urficicrit grounds, to be Buflering under ill-treatment from 
its parent or guardian, there any moflo at law bv which Ih^ nmttcr may b« investigaU^d 
and a remedy apjilied ; and if bo, what remtMlv?— If actual i^ruelty be proij^'d, the parent 
may Im mirnruoned and puninhcd by the mu fossa! magistrate, ami security taken for his 
future eonduef. 

4. H the clnld run iiwuy and take refuge with a friend, either to escape ill-treatment or 
for file sake of' religion, has the parent a riglit to reclaim, and by what means will the law 
enforce his right ? — Hy llogulation VIE of ltni>, cliildren in such circumstances, would, by 
the mufuNsal courts, be restcued to the parents^ The some would be done by the Supreme 
Court. 

To a certain extent these answers are highly satisfactory. It is satiafactory to be assured 
by all the authorities consulted, that the legal age in this country, or that at which the con- 
trolling authority of the father ceustjs, is 10 years. It is satisfactory, alao, to be assured 
that, under that ago, the power of the father is not unlimited. Still, tlierfr is much that is 
uiisutisfactory, and not at all curumeusumte to tlie exigencies of the present transition state 
ofliindii society. Jt were an alwurd nffet'Uition, a purbliml policy, a criminal indiHhrencc, 
tooveilo^A the present changed and constantly changing stafe of things around us. To do 
so wor(* a defeating of some of the very ends for vvliich a supreme legislative }>o\vet exists, 
Not to euiburiass ourst ives with minor jwiiiits, is it pot notonous that, in tliis land, goveriuiufut 
collogcK and tt< ho4ils. as also seminaries sufipurted by public or private societies, have been 
erttttblml«'<l for the diilimion (»f' Kuiopeau literature and science, with or without religion 
Is It nfit alik(* iiotonous, that the rmiurnl effect of hucIi disscniimition of knowledge is to 
relax the scntiincntH of native, youth in rchwnce to their ancestral c^e<•d^ ? These vouih*^ 
uiuy or may Hot embrace some* new and definite fonn of faith. Tin y may re imui in a 
negative? Htatc of Deism or even Atheism. But, in any or all of the new states of mind 111(0 
which u large and liberal ronrsn of instnictum may c.onUiiot them, is jt not notorious that 
they arc apt to despw,, mid oltcn wholly U> rc[)udiate the faith of tluMr fiithors ! 

ThoHo who procend on the high and holy principle of olnsving God rather than man in 
rowinunicatiup all neiHlful knowledge, wht?tner huintui or dmne, to all, according to the 
feee and uneonstrmacd opportunities prcsjvnted hy providence, recpiiiY* no supiilcineiitary 
argument to fortify thorn in the pro.Hecutiim of their uobh; tusk. But, for the sake of tliosc 
who ur© actuated mainly by views of worldly expediency unci dry legali.sm, it is ino.st impor- 
tant to insist upon it, that, according to the hdter, spirit, and t^xpresH statutes of Bnbshiaw, 
(loverniininf aud all otbers are legally tnititled to connnunicate, without Ibrcible coercion, to 
old and young uliki*, whatever sound instruct iou they please; Ih» the result what it may, as 
to ii false, superstitious, aud idolatrous faith. From the statutes already quoted, it is clear 
beyond all doubt lluit the law of li»glaud porimls ii child to exercise the mental powers 
which GcmI hath bestowed upuu it, iu forming its own judgment on the subject of its eternal 
interests, to renounce freely whut it discovers to be? false, and os frtM[*.ly and fearlessly to 
ciubrOtM^ what it luis been led to consider the only true religion ; yea, and coerces the 
parent, even after sneh vciiuiiciation, to contiriiK: the necessary support which by the 
uiiimitablc onluumcc of nature he i^ bound to l>csl<i\v. Of course it fellows, and it is 
important to note the legitinuite. inference, that the law of England distmctly rcoogmscs 
the gencml principle, that it is not unlawful Co eoiunmuicate religious ioUtruction to tbe 
nund of a child, even though that iustniciioii should l.ie wholly opposed to the religious 
system in which the puicnls consi'ieuli<msly believe, and even if the consequence of 
such mstruction should Vk' non^comphance, in matters of religion, with the wishes and 
commands of earthly panifiits. 

The same conclushui may be formed negatively thus^: )iad the Legislature for a moment 
cciuceived that it wa.s a violaUon of previously existing legal rights, i.e. a crime in the eye 
of law , to instruct a child in a religious system clifl'ei-ent from that in which the p^nts 
couscien||h»usly believed, what ought li> iiavc been its regular proctidure ? Wonld it not 
have been nccewssiiy, on passing the almvo-nicwtioned atatufeSt to repeal the pre-existing 
law, to witluliuw the pre-existing rights ? Most undoubtedly. And its paastng the saia 
stauitrs without tiny reference to piK|tft<*xisiing laws and rights, proves mcoiitrovertibly the 
iion-cMsifure of bi>l|i. Aguiii, had the Legislature sup^msiHl that it was a crime to teach 
li child u KbL;um ildferent fiom that of its puivnts, what ought we to expect its proce- 
dure to liavi^ U especially towards Papists ? At a tinm wueo the utmost anxiety was 
> ' manifested 
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BMimfented by it to twnrfl the ranks ol‘ the Protestant party^ and to dimimah diose of Applioatkin with 
the Popish ; at a time, too, w^ben Acts were fcfowded tipon Acts to nsgulate wd control rt!!tp«ct to Nstiw 
the natural n*jhts of all who adhered to the PojMsh mtero*ite ; at such a ('hrittiana. 

we not have reasonably expected that a speiiiMi statute should be enacted, mtcstinp ■ 

Protestant teachers witlx an express legal aaihority to instruct the children of Papists f 
The mmd^towmeot of such nuthoniy pmxm iucau^tably tliai the Lemlatum did. t^ot 
think it reciuisile, u e« did not oiica entertain the idea that there were h^y Tejjul rights that 
coidd be violated, by eflbrts to instruct children iu a religious sy&tei^ diflVirent from that 
of their parents. And it canhot for a nmmeiit be supposed that those who proaptuctively 
pnwided for *^thc maintenance of the children who shtniid become Protestant/* would 
nave forgotten to protect, if proteclioti hud bi^n uecessaiy. Uic human agvuts througli 
whose instrumentality Uie change of religion might be cfl'ei ted. But no legal enuctnient 
was thought necessary for this purp<^c. Iu » civilised oid Chri*^iinii country, di>ctriiie 
so inimscal to our laws and mir religion as this, viz. that \vc mv. nm to iuculcuic iu dio 
minds of children, who ^without any improper influence come wftlhii our i-ench, pure 
notions of moral and reli^us obligatioui bf^causo their psuxuits timy hap|ieii to l>c blinded 
by ignot^ince and supci-stition, could not, wiili any pretcuMon to cousmUuK'y, huvo l->ceu 
etiieitaincd. , Not is it possible that any <mrstiott can arise as to the ineamug of liic cx pression 
^‘children,'* tissd in tlie preamble and body of the statutes now so often refi^mtd to. In 
the enacting port of the first of them it is owltri^d ** that the nmintenuuco shall hi^ siiiUblt! 
to the degree und ability of such pai'ent, and to the age luid cdueatiou of such child/’ 
cleariy showing that the term ** child** was used as descriptive of the «ge of the son lu 
daughter of tlie parent, and not merely as descriptive of his own issue. The maintenance 
al^ was iuteudM to provide for ** the cduealiDii of the child/* wduolr would liavii l)ei‘u 
an unnecessary provision in the case of an adult. 

Once more, it ought ever tt> be Ixmna in rcmicuibraticc that though* in lei^renca to pcrfccy 
fro<»ih>m and indejiendence an well as'WuH investiture witli nuhls uud privih^ctl, the " 
ittw of England treats evety individual as iu a state of cliikOiocal or pupilaiiiy, and 
therefore not wholly exempt ftom parental control till the age of *il, or till the period of 
legal imnority has merged into tlntt oi' legal majority, it yet doesj^ in particular 
confer ti certain amount of liberty and the cxereisa of certain im{>ormni nghts. The legal 
age, or that of tlie child's pisi^t deli vemnee from the empire and tuldage of Umj father, 
and perfect enfranchisement in all civil privileges, being wholly urliitmrjr, vaites in clitlercnl 
countries. In Naples, it is IU; in ^Jolhuid, 25; in Fmnct;, foniierly UO. But in uil 
civilized countries, infants or iKJfsons ii/a Bttite of noiiagu have always IxHiU held entitled 
U) i^^yuy at soecessive {leriods certain legal privileges, while they still contmuo to labour 
under various legal disubilitiss. In England/* says Judge Blucksione, *' the ages of unile 
ond feniale arc cliflercni for difl'ercnt purposes. A iiiiiie, at 12 yc'urs old, may take the 
oath of allegiance:* ; at 14 , is at years of diMTetioii, and ilicrefore may consent or diHagrt-t' 
to inairinge ; iimv chocwwi bis guardian ; iiml if his diii^itHion 1 h* actually proved, may make 
his testanicni of his |>crsorial fstato; at 17, niuy he u« executor; and at 21 , U at hm own 
dihposid, aud may alien his lands, goods, and chattels. A female, also, at seven yf^aris 
of' age, may be betrothed | at nuic , is entitled to dower; Hi 12, is at years of maturity, 
and therefore may consent or disagwe to nmrriage, and if proved to have auflicient discretiuii, 
may beejueath her {airsonal estates ; at 14, is at years of legal disci-etion, uud may cIuhiw} u 
girardiuji ; at I7,niaybean executrix ; and at 21,rm<y dispose of herself and lands.*' Acftording 
to the same high authority, jicrsons in a state of nonages, on account of their being oupahle 
of exercising both rcawm and conscience, are hehl liable t(» various penalties or legal 
liabilities^ In criminal cases, for example, ‘^an infant of the age of 14 years uioy he 
citpimlly punished for any capital oflence ; but under tlie age ol' seven lie cuiuu^t. ’flu* 
lierkxl between seven and 14 i» subject to much uncertainty ; for the infaiu shall, generally 
upcuking, be judged prmi& facie inoocent: yet, if he was iloli capax^ lUid could diHceni 
between gooci aiwl evil at tlie lime of the oftence couitailUsl, he may Iw-. couvicteil and 
undergo judgment and execution of death, though he hath not atUiined to years of pubiuty 
or diocrelion. And Sir Matthew Hale gives us two instances, oim of u girl of 4 3, who 
was burned for ktllitig her mistresii ; another, of a boy si ill ywugcr, that had kiJh^i his 
. companion and hid hitnsfclf, wl>o was hangiKl ; for it ai>jx-ar«<I by Uis hiding, that he km^w 
he bad done wrong, luid could discern between good and and, iu such the nmxnit 

of the iaw sujqtlcl ittaiem. So also, in imich monj modern tiincj^, a boy of ItJ 

yearn old, who was guilly of a heinous murder, was held a proper subject lor capital puuihii- 
niewt, by the opnion of all the judgea/^ 

Now, can it be^that the law of lingland which pronounces an inhiiit at 14 U> U; Hi 
years of discretion," and accordingly capable of consenting and dihagu^iHUg ft* iaairi«^’;e, 

^****^**g ^ guardian, or makings a tcstaineni of personal prujKrriy; can it be lhat the 
law wbfch^ enfranchiwts such an infant, oti the express groutMi of its having sutficient 
: dtitcretiyn/* in the l^ht of entering into aotue of the most imp>rtant steps m life, and 
consenting or disiigroemg to the most momentaun contract connectol with lUKMt welbbeing ■ 
can it be that the same law tiolds such infanty tliough arrived *‘at years of dtsciie^:ii),'* 
whalty incompetent to take other analogous steps in^fercnce to its spiritual guardianshij), 
iu etenial inheriianee, and alhance or nnioij with mb heavenly BiMlegrfx>iii, t£e liidmiu i, 

Ae l>ivuie Head of the chuicb, all, all of which e-Xiscise so panMnouut an iiifluenf»i' on 
iu real happiness ui Iftoe, iU weal welfare m etemitv f Con ti he that the kw of Etiglajid, 
whiehdackresa male at 12 years old to be capacitated, and, therefore, antitled to take 
the oath of aiicgiance to an earthly king, will not liold mich infant fo endowcil with 
^ Z z 2 *>ufficicnt 
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Apiaication with aalficient diarr^ilion to hit allowed to dctj^rmiiie whether Ue shall yield obedience to tbat^ 

xiiif^cct to Native which, by Divine authority, ha» been pronounced to bf; ‘^nothing” in the world, or bt*: 

Chiotmim, faithful and bear true allegiance Up Him, who k King of kings and Lord of lords, and who 

— hath prcK'lainietl, that out of the mouths of babes and i^ucfelinga He can and wUl per(e^j:t 

pruifec ^ Can it be that tlic law- of Enj'larid which holds au mfunt, consid^bly under 
12 or even JO years, to be so capitble o? discerning between good and evil/** to be 
hflfl responsible lbr<jtA conduct, to the extent of preservint/ or of wholly forfeiting its 
right to natural life ; to the extent in crinimal canes, of being liable to be convicted, and 
u/itirrgo judgment execution of death : can it be that the same law will hvdd such 
infant to be utterly incapable of discerniag between good and evil,” in reference to iJic 
interests of the soul and its Hpirituul life; and, tberctore, not legally enUtUHl to judge 
for itself in discrinuriuthig iKitweeii the goorf and ovil ways which lead to endless perdition 
Of cndlefts bliss ? No, no. I’lie law of England, with all its faults, can never Ik* chargeable 
with irir<a)Hislencics and coiitmdictions so outrageous ag tbc-ftC. Accordingly, have wc not 
found it, by the most explicit statutes, announcing the competence of even ‘Vhildreii’* to 
decide for ihemselvTs in matters of religion, expreasly providing for their maintenance and 
protection, in the event of llieir choosing a faith diftbrent from that of their pannits, and 
thus extending the invulnerable egis of British law alike over the freedom of teachers and 
oftmight. ? 

Now, whutwe desiderate »«, that the spirit and letter of British law, in their a!)solMte 
int<‘grilv, raiilifully uiul l onsiKtently upplietl to the existing state of things in India. 
By the old statute; law (#f fjiglanel, the Iniliun govemraeht, public societies, or private 
inilividuals are permitted and iusiifie;d in conveying Round knowdedge of every <h;seriptif>n 
to the inirifls of such youth hh c;oine within their reach, however alien sucdi knnwledgt; 
nmy be to the <Mecd of tht‘ part!nts. Ycu more, by an eNpr<'-*^'« Act of the Ib-itisli Parliament, 
in Ittia, it iff enacted, thiU ‘'whereas it is the duty of this couulry to promote the intiTi.sts 
anil huppinesR of tlie nutive inhabitanls of the British donnnious in India, such measures 
ought to I.H‘ adopted as may lend to the intioductiou amon^ them of useful kiiowled;j.e 
and of religious wnd moral iniprovcimmt ; and, in fiirlhchince of the above objects, siifticicni 
facihtieH ought to Int uiforded by law to p^n'^ons desirous of going to and remaining in 
India, for the purpoi^; of stecomplihhing tho^e benevolent designs, From the ftri, 

that, III this clause, reliL* ions and moral improveuu‘nt” is a4^^:CX|>n'ssly con1emplatt‘d arei 
provided lor as “ tlie intnKbiction of iisfdhi kni»W'ledge/’ it is cleai. that our British lej:i-.«- 
Jators were prejmred to anticipate any po^^sible changi-s which might arise from the 
p<‘«jceablc inculcation of fntc '' religion and morals and to regard tlioe changes as the 
** accomplii^hriK.nt of benevolent design^/’ 

Thus <loul)]y guarded and fenced l>y the old staiute law of England, .»s %vell as inddm ii 
^pei’itic Acts of Ihirliamcut, the frieims of native nn[jrovemiM!t may proceed feurhNdv with 
tlu' free communication of all truth, wluaher literary, scumtihc, or theological. i\ou. is it 
not self-^‘vulent that the cordial reception oi sucli truth is wlwdly incompatibh^ with tlu* pei- 
pefuiitum of heretlitary error ^ Does the oovernment, then, or any jmblic >ocieiy, or pnval*' 
individual, really wish the .sound knowledge imparted to be honestly emhraeed? If s-,*. 
ought they not to he prepartnl lor the change of Hentimeiit winch inu^i ineviUihly ensue f 
Ought they not to provide for it f If not, there must < illu i* be ecncnifed a liabif of s\sle- 
inatie hypocrisy, m conlinnmg the profrH;*ion f*l that wiiich the light t,f tlie true knmvh d;. ■,* 
con^eyrsl must expose m ulf its deformify, or ertu'l \\rt>ug hr su'^iained at the hand t>1 
purcnts ; for, is il not notorious that there is nothing moic (iiieulaff il to unhuiham/*\ \(\i, 
to «‘xiispciute rmd cxulctrualc into Mimetlimg hke venonums Jury, a race mi igie ruiit, liigoted, 
iind picjmiiced as the nutives of this land, than tlu’ giouiug mddt’erence, contempt, 
or threatened renunciation of ancestral faith on the purl of ihr ir children f Now, since, 
Aiccording to the spjj^it and nuixiiu of British law, " not lung is so apt to stifle the calls of 
natuKMiR rehgi(.ms bignti v/’ und since, m conserj neore of tins indisputahh* fact, tiiat law' 
lias specially provided for the safety »iul proicction of “ children,” who nui) be led tt» dis- 
avow or rchncjuish the <ueed of their fethers, is not tlie Legislatinv bound by every obliga- 
tion, liUinun to d divmi-, lu lloow tlie shield of its juotection over those whom 0 nus been 
iMstiiJintnUsil, directly by Us own oHiwts, or indirectly by its gauedon of the efforts of 
l ilii rs, in bunging into (he euhghtcuoti pieclicumeiit of dcspiwngor denying a false, super- 
8titiou,s, and idoliitrous faith ^ 

l’<u such u purpi'se, in any aderpzuie sense, the present Rtatc of (he jdtogether 

iusufliiaent. I here inui^t hi* proof ot actual crutdry la lbre thi- judge or magiitmite can act ; 
but, fiom the I'onslifntion of naiiv<‘ soen*ty, this, in Uu* great itinjoriiv of cusrs, is wholly 
muitlmnablc. Fioin the. secrecie.’^ niul coiu'euhnents #o chamcteristic of the entire regime of 
native domc‘-ti(' mmoiny, it is not p(>SsSihle. in (»vdinary circmnstanc<‘s, to obtain a shadow 
<'t positive evidem’e, 'Vhe yomh nmy he in confinement, removed fixnn every eye save that 
<1 his |'t i>ccnlor; he may be mamicied ufwl boiiten, or forcibly rarrmd into a boat, and 
cc‘iiu y(4i by I lie nver to a distuiU city or province ; he may have stupifymir drugs, in the 
uua.uvhde, luiinimHteved, which paraly/e tlie ineuUil ns wfdl as the bodily faculties, till a 
stuU oi confirmed idiocy hu^ been superinduced. Noiv, under a wise and paternal British 
Ciovcimccnt, v uglif nil jhis to b<’ lolevntf d ? Impossible. then, is to be done i ‘As 

at least a puvitrd and ccitainh a pmeti^bie remedy, we would h?coruiaftijd, 

Isr, That It bo onaclcd, that in any eWse in all'll tell a child has uhscoaded or disappeared 
from an i ducationul sommuiy. whether belonging lo gov ermnent, to or to a private 

individual, undt i rncum^tances lending to the rt*asonablc bt hef that he is confined, boaUm, 
or otherwise rtl-tie*j^d by the parent, a power be uivebted m the judge or magisirale of the 

diistrict. 
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«uiniAarily to call uixm such parafit to briitg Im child into open court, tiierft to be A{^Ucai)an with 
uiterritgatcd c^cenuug the leality of such 9up|JOM»d ilbtreatinent. re<p»«,t 1.0 Nai^ 

Shlly, Thai it be enacted, that in any c««e in which erneUy or ill>treoline«t 00 the part of Christi;in». 

the parent inay be alleged by the eliilil, and admitted upon reasonable evidcncip, napeeially 

when each ilUtreutincnt is 6<.^ to result purely fiOiu “ reiigious bigtitry’* on the one aide, 
rntd an exercise of the aaered righte of oonscienee on the other, u power be inveatod in'the 
judge Of uiauistrate, similar to that exercised by tJiK Lord Chancellor and .Coait of 
Chancery in Knglanti, of uuminajUng and upix^nting,’ if he see fit, a ^per guardian fill* 
ill-ticatiHl or pcrsijcuted child. ' ». 

tklly, 'Hiat us niuuy of the disputes antl biw anita between natives arise from ignomneo of 
or dubiety relative to the ago of one or other of the panics concerned, it be onaeled 
that 11 public and uflleiAi register of births be kept, somewhiit after tiie mantier of stmilur 
registers in Europe. 

That these recommendations, if ever einb<.>dt«d into a law, could roniovo all tin* evils 
couiplmm-d of, is w bat no one has a right to )i,nlicii.Bite ; but that tlicy wouhl tend greatly 
to mitigate llicsc evils is what tnuat bo roaddy conceded by all who are comi>eti'nt ii> judge, 
from persmal obsert'ation and oxirerk'iice, of tin.' preaeiit very peculiar (raositiou Htnie <>i' 
native society. Preveulion is always better tha.i leuiedy : anil the very kiiovi ledge of (Ik- 
fact, that It parent whs liable to be. siunirioiuii to comixar with bi.s ebdd ut the lau of a pub- 
lic inuii'istratc or judge, iiptai grounds of rtHisouitble suspicion, or merely pre.'itmplive exi- 
dciicc o( the ill'trcaliucnt ot the latter, and more isspeciaUv, that in the event of ill-tfeuiment 
being satisfactorily proved he was liable to a deprivation 'of hi.- right of giiiirditiiislu^ alto- 
getluT, ihc very kiumiedgc o( all thi- would inspire u wltole.some dieiid of otii'udiug, and 
operate as a sulutuiy pn-vemive cheek to the periict ration <)f nets wliieli must entail siii;li 
pet)iillie>; it is, tliereloiv, (dndly lobe linjicil that the l«»w Couiinissiouers now acting under 
apjamitment of the Imperial Uigisluturc inay be. honoured, an mstrumeuts lu the h^i U ot 
Divine Providence, for umebonttmg the CMsimg slate of tli<> legtd right* of paren'is, by 
jitteuijviing the ubole with the mild spirit amf genius of Ibo IJritisb eonHlitiituni. It is 
earnestly to 1 h- exfxvted that they may remle.r the rcciproeal duties and obbgalamH ol’ tin- 
pnrcntid n'lntioimhip wmimoiisurate. with the pmilinrexigencie* which the jHilicy or sam tion 
of the British C.overnmcat itself creates, exigencies iiietmublv aUemhud on tlie ditl'usion of 
true liteiatnre, science, niid lln.ology tbrougliout the land. It is a consummution dcvoiilly 
aiilK'ipiit<.d In nil tisc wise and the gond, tliut, by the iciitiquishmcut or uiiligitlioii ot tJie 
legislutive principles of a demi-harbaroiis ugi , us well ns the successive reuioval of all 
exten, a! obstacles wbatsocver.tbc iiiareb of native improvciiicnt mav Iw bee and uiiidwtnicfed, 
aiul the l>lexs<.<| , iM greatly liastvned. when flu; geuemi evangelization nl the people shnll* 
form tlu' “Uft- bii'-.c- and guarantee of their highest, iioblK.-l, and most sUihlo ctviUziition. 


Hl.-'y/te JUtula ornl Muiliiuimiiihtn Iaw^ of' Jn/wiiiinnx. 

Tills IS it Hiib|('cl which has long and unvioiisly nttnicted the attention of the friends 
liidnni imi.roiement. In the year IIPHI, while th‘e agontsof dilterenf societies Were, eng, i-iv 
III collecting the most minute and authentii- infortnatioii respecting it, the tksiiablenes-" of 
obtaimne the geneial ro-o]rt'ralioii of those >tho were most deeply e-.neerned in the amele.- 
riitioii ol ihe natives, ill thoionglily invesiigiilmg a matter m which all ware aliki^mti r< ste.d. 
seemed to be (elt and acknowledged by all; a general meeting was iiceordingly held; and,* 
alter (he subjf cl w;is (i(>i'l\ and laiguly di'-en.-iscd, u coinniitfec was appmiiterl, with nislnie- 
tioi.s lu 0.11, Icr the iiivesligation us complete and ellieieiit as possible. 'Ihe coii.mitfee, 
huving soon «dtciw,iids niet, and taken niio I'onsidtiratioii varums leports and ^/pinioie. 
iioininiiied and apjiomud two of their iiuinbei, the laie Mr. Pearce mid inysell, as a ,sul,. 


ci.niinittce, to iiiakc any (artlici imjUUK's that nnght be inccsvmv, ^d coinUine (he result 
ot the whole into one legnlar and .eoiitinuons htalement. M iii n i„„l prepan'd om 
Ktalemeiit, it was presented to the cmiimltce, nud met with th-ir derided aopiobado,,. 
In order, however, to ensure all poHsible freedom Ifom erroi, and enable fhern'io Ibrv.ard 
the. statement to Great Britain, in a foiwot inconU-stabb: aceurney, it was deemed mlvn-abl ■ 
by means of private cireidution, to hH'omI ail who were well acttiiamted wnli (In- subj.'ei an 
oppoi liiiniv of pointing out any mistiikes in points of law, or any impropnely ‘m (fa 
language. After a short cxpericnec, the iiu onvememv and loss ol time ineurred 'in circu- 
luting ii lati^ jiarc.el ot weic found t<> be such as to li'ud lo the detetiniiiation to print 
,W copies, and thereby facilitate the rapidity and enlarge the extent id’disti ibotion, * 
Now, besides tlte vciy wide cncidut 1011 winch many ot tlitisc ..blamed among triends and 
acquaintances, about 20 were forwarded to diflcieiit ' gentlemen holding the higlie-i oliieial 
situations in His Majesty’s sci-vice in Galeutp,, ami the H. G.'s wrvicc thronchoui liic 
Bengal presidency, accompariittl re«pectively*willi the following note : 

1 ^‘ar Calciittii, December l« 30 . 

. /* * abort ^inc, to intrude on your very limited leisure, with a ewh. 

ifi which justice and humaruty, well as rthgdon, swm to implore your kind iisMstam.' 

» ^ou are well aware of the nature of the Hindu and Mub,.n,mad»n laws of iidu im.oc- 
as admuiisternl tii the Honourable Company V eomte, and mav probably have l.ci, 1 . d tJ 
reflect, ere now, on the uidiappy state of dcMitution uiui mmery to which it u. . 
cowlucts all those who, froni'among the more r< -.perteble Hindui. or MuMilmans viob,.... ,- 
Chrmuamty* Thi>i (.witli ojh' ot UvooOnrr rointfx-UtJ ,* Ifyc tin* 
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AppHcotioD wftb eiiMgilSd the attentk>D of the miftHionanefl of variouis denominaticma reHkleAt m Calcutta ; 
respect to Native anUi at a ]ate meeting, wo were requestedl hy to draw up a ^tateiiieWou the Hubject, 

CUruuaiui. which might with propriety be u«ea by our fridida in England as the basis of an etibit 4br 

attempting an ameliomlion of the laws in questtdh. 

To mecrt the views of our associates we prepared tlie accompanying paper ; but as we 
feel very deniroufl, ere we submit it ftnally for their adoption, tW the statements it con- 
tains, aud the language used b reference to them, should be rigidly examined by a few 
gentlemen familiar with the subject, pcjrmit us ri«quest your kind perusal of aud remarks 
on the paper. 

We (ire anxious that the statements of law khould be perfectly accurate, having no 
desire to present an imaginary grievance, or to i^resent a real one in darker colours than 
it deserves ; and we are also anxious that ttie commenbi on the evils of the law should be 
free from disrespect to the goveminerit, and not load it with undeserved reproach. Should 
you conceive, tnereforQ, that any part of the law is misstated, or its evils 8o Ktau-d as nmy 
ptobably Ixj offensive to the government here, or unjust to them if published at home, we 
shall fc<d truly obliged to you for ^jointing oUt the error, and thankfully avail ourselves of 
your sjiggcsiion, making no use of your name without your express sanction. 

“ If your leisure will allow it, wc shall feel particularly ontiged by the rctiun of Uie 
paper, with your leiuarks, in the course of 10 days at the farthest. 

** Wc rethain, Jfcc. 

(signed) ** AhimHet Dmff\ 

To the printed statement was also picfixed the following exjfitanatory advertisement:*’ 

In introducing the present subject to the notice of those connected with the adiniaistra- 
tion of law in this country, we have no desire to suj>|>rcss, nor, when ueknowledg<Nl, ti> des- 
pise the feet, that it appiHirs to be intimately eonnt*ct»Hl with many others, involvuig similar 
principles, unci requiring a similar adjustment. The reason of our studied silence in regard 
to the hitter, arises ftiinply from thi' circunl.stallei^, that, however interesting to the jjaiiics 
concerned, and however uccessury for the Ktatesnum to include in a general measure of 
legislative justice, with these we, as Christaiii ministers, conceive we have nothing to do. 
And tlie soh* reason of attempting to excite attention to the former that with it, we, um 
(.‘ hrislian minishiiH, are CMiipcIlcd to have much to do. From principle, wo utUirly disclaim 
file propriety, on our part,of any officious inicrmoddling with politics, in the ordinary seune 
of tJmt Icrm. And if, from the title prefixed to the folk>\viug statement, any be im lined n> 
think that the tonmUwy of our profesfiion in compromised, we only requcKi a suspension of 
judgiiuTit till the whole has \mit\ carefully perused. Then may the whole, in, stead of bring 
<*ontrndictory to [irolession, be found to turnish one continued exeruplilicution of a .steady 
udlu reneo to our avowed principles; when if shall appear, that wo have studiously avoided 
all refen^nce to tlmse subjects, with which, however closely connected with the. presfcni in 
liie view of the piditiciun, wc, in thtM'xercisc of our ministejial duties, have no concern: 
mid that we have only attempted to give exclusive prominence U> tliat particuhir branch ol 
a large und coinplicuted syRlcm, which ncecssurily conn nis us in our nussioimry capacity 
and UHcfi^neSH, which closely eonerms the large and influmiial Christian socictio^i who;*c 
winhos we endeavour to promote, and which supn mrly concerns fiiut vu>t ptutiou of our 
fellow ■'auhject^, for whose improvemont, inlelh.Hrtuai, moral, and religious, we desire uncea- 
singly to labour. 

‘'With the view also of preventing any misconstruction that might arise on the part of the. 
reader as to the real beat ing aud iuiporl of much of the language that follows, it is proper 
to state, once for all, when the evil nature and consef|in*rM:eK of the lavv are attempted 
to b«' exposed, it is not inti iuled to be implied, tlnU the law was primarily enacted by the 
British tiovernmeut, or san< tioued in the full knowloilge of its evil icndi'ucios ; far less for 
the sakeof prcHiucing the c\dH snecifted; or oven sanctioned at aH» w ithout the pr(h*aurf of 
some (fire necessity. It is one tjiiiig to originate, and anotber to administer, a law alremly 
in cxisU-nce : one thing to enforce a law in the full knowledge, and another to enforce it 
in comparative ignorarici', of the extent of its evil nature and injurious eftects : one thing, 
voluntarily to choose, ami quite another, reluctantly to tolerate, a law imposed l>y some itn- 
|)eiious necessity. VVe can readily allow’, that the hitter branch of tlichc alternatives may, 
with sonu; ilcgrcc of accuracy, dcscriln^ the actual condition of fiovcnnmnit, its far as res- 
pects the Uiw in qiicMtioii. But this docs not ilisprove the pmpriety of the present exprwure, 
nor of the tanguage employed. Since a luw, evil in its nature, unci fiernicious in its eilccts, 
is found really U> exist; and since it appears lid adopted, sanctioned und enforced by 
Govcrmncnt, or (he official agtMits of Guvernwent, it iS not iiupro[>cr to direct attention 
towards it ; and it is not possible to make mention of it in any other light, than as an act, 
or at least, simciioucd eimctiiient, of Government. 

** Wc trust, however, that ns, with the blessing of Provklcnce, Our Eastern empire is now 
finuly conwohdateHl ; as no ininiediatc danger is to bti appreliondi^, either fix>cn internal dis- 
aeiision or extcnml aggression : «nd m tfe presc^ut administration, botfi in India and the 
mother coiinivy, is olmracteriml by rio ordinary degree of liberalllv, ar]iiltK> ordinary’ desire 
to seOMiT the just rights, privileges, mid prosperity of all classes ofthat vast community that 
com|K)i?c the British empire, we sincerely trust, that a faithful, iinctmipnnnising statement 
on the (irescnt, subject, pn^sonteil in due form to the proper authorities;, will be quite sufti- 
ciewt to cnsaix: itn atal cqUiUtblc adjubtiueul.*^ 

Several 



357 


INDIAN UW COMMISSIONERS. 


■ No.^ 

Several oi the gentictnen adiirenml on this occasion^ and resident in Calcutta, iKatoured A|>pUaat{nn,«1th 
theeid>-coiniiuttee with a personal intervanv. From others, both in Cakv^ and the pro- reip^ » NaiijKar 
vincea, written itbswers were received. . wbihr diffemat opiaiona were otroreesed iw- CShriatwwa > 

peeling the time and tiie mode of remedyutg the. evil, it was' satishtotory to with 

the exception of a few shght inadvetteiicMW in tite wbk^ were cor- 

rected, toe gmteraf aceurtkcy of^ statement waa oniversatiy and unianiivcitoHjt odretl^ 

The statement, thus pto^ied and presented >a a .form which, fn>m tWanatoatofif swpmy 
to which It was subject^, foirly challenge freedom frtan obj«cticm>on ifo»;||iNWW tu 
inaoctmiey, was as ipUowa': '> , ' 

“ Tliere appear ^verai aubjeets more p^iicabirty demi))uting tlie alteatiod of the of 

Chmtinotiy ia India, in order, at tbia to some legislative provision 
tliem.'? One of ia, tlie tnjuricnis effects pf the Hmdoi> and Muhannnadan kwa of iubert-' 
tanctfy on f>erspn^ who ma^ renoUnee relig|k>n« j and the second, the nnomabua 
Mtimtiun of both iMu^in^ana and Hindui^, after they have embniced Chriatiantty. 

In referesnee lo thia t^nb^e^ive hegto reniai^ Umtn Hindu or Muaalmhn/on changing 
hia toligiott, i«, by the existing diaquatilM Ibr holding or inheriting prowrty. To pro- 
Cecil to fmrttcuiarH, wc obaerve, ih the lirst pime, that by the Hindu law ot inheritaiicis an 
admiuiatered by the Britinti Oo^mment in Bengfd, a llindii, on liecoining: u Christian or 
Musalmfin, is considered aa having lost caste; and hence he and his luura, being ChristiauB 
or Muhamniadans, are declared lo have forfeited nil righl to the aiu eStml* property lu? |H>a 
sitssrd, or had a Claim 4o, at the time lie changed his if'bgion. 

** ’I'hat thii* is the law of inbertbince as stated by the highest Hindu authority, in evident 
from tl)c following extract from Manu : * Eunuchs, «nd outciwlcs, (w*rbons Ixiru blind or 
deaf, madmen, idiota, the dumb, and aucb as have lost the use of a limb, are excludcnl from 
H shun* of the lieriiag(r.'— Sir W * Jones" TrarisUtiou of the lusUtuUiui of Mauu, chap. ix. sec. 

201 . 

** 'I hat^this law, as it regards persons wdio have lost caste by renouncing Himfuisna^ would 
yet ht‘ enforccfl. Hceitis eounlly evident. Mr. (.^olebrookc, whose eKtenHive ficcjltauitance 
with Hindu hiiv is universally acknowledged, says : * I do not think any of our courts woukl 
go into proof of Oheof the brethren (i>fu family) being addicted to vice or pit>fiiSion, or of 
Ixung guilty c»f neglect of obsecpiu^ and duty towards "ancestors. But expulsion from caste, 
loprtisy, and similar disr^as^^s, naiumi deformity from birth, ncutiul ncx, unlawful births, 
rrsulbng from an uiicanonicti! marriage, Would doubtlessly now exclude ; naif I appWiheud 
it would Ih^ lo be «o adjusted in our Adfilutn/ 

W. H. Maenughten, whose com{)rchenHive knowledge ofboth Hindu and Muhnmtiia* 
durilaw is prencnilly udmitUHl. stxmis to be of the same ppinioiu In las Principles and tVs 
cedciitH of llindu Law, a work faicly publtglted at the expense <*f the Bcn|jpil government 
for thr use of their courts, in the clnipter uii* Uxeiusion fmm inheriUinCe,^ (.vol. it. p. lai.,) 
tbih ^(foib inan, wliu apjxMirs not to have inserted 0|niuonH which lie dtyuued erroneous, 
iiunhoiiH a ca^e cpiitc in pond, which came for decimon before the Guirt of Af)j.>eal. 

In this nn^i; the loliowing ipjestiori being proposed to the native law ofticer : ^ A |H.*rson of 
the llnidu pei suasion having bectune a convert to tlu’ M uhummudiui faith, on whom 
the piYUHTty which descended lo him from his forefathers, and thatwluch he hinii»elf 
Rccjuired, ib'volve ? * tin* pinidif delivered it as his opiimm, and the* opinion seems to have 
been adnniicd aft eoncct by the court, that * whaU'vcr tiroperiy the individual, previously 
to bih conversion, wus {K>s^j‘',.sed and .scMwed of, wil) devolve on hitt nearest of kin who pro- 
fesses the Hindu religion/ 

“ Several gentlrnu n, too, holding important judicial ftiituatiorm in the Honourable Com- 
paiij'ft service in Bengal, wlium we have, priviuely consulU'd on the uucjjtitm, os to whether 
conversion to Christianity w^mld exclude a Hindu fr<>m inhentanec, nave been corupeltcd, 
ufb'r riderunce to the best mitlioriiies on the subject, U* (b i liiie it as jj|j<nr opinion, that were 
the Hindu law to In* ax usual regarded, such must be the efuuu»C|Ufihce, the conversion ne* 
ecssanly creating nu ompfjtoncy lo perform the funcr<il oW^uics, the {X'lformance of wliicli 
16 the l()inidiitton of all clann t(» inheritance. 


‘‘This being the general mterproUition of (he law in Bengal, persons becoming CliriMtianx 
have never, to oUi knowledge, thought it wciflh while to apply to the couitK of law with the 
view oi «fcovfiring the property they fbrrtu.Tly enjoyed. Being aware that a legal decision 
would Ik) against them, they have Kubiuitted u> tlie total hxiM of their property on embracing 
the ('hnstian faith, in prefervn<‘n to jncurriiig the great exjiense <»r atteiujHing to regain it in 
ft court of justice, with no lu^pt.* of redress. The following, among other nscoiit instances, 
we are acquainted with. 

Ihhkur Has, a Ka yastha, the nephew of Guru Prusid Bhbu, on becoming a Christian, 
was entilknl to 5 , 00 i) rupees, anccftlorml property, which w»aH all rclinr|uiftlif;d. 

Jafjauiohun, ft Kiirfii br&hniaii, was of u most n*sj>cctat>le family. His ivjlations were 
zainindivrK, and lived near Barrockpoor. TWe anccHlorial and acquired property which he 
would have rmjoyed UdbrC his death, but of which he suffered the loss, through liccomiug 

a Christian, 


* We have dt\si^i)edly not included acquirsd propet ly ; bicame there is such a coKisian of suiho- 
riuet, as to render it uncertain whcthci u from Himicuiii to Chiiittiaouy tnusl pjo- 

periy that sch-acquiK'd ; aud» bowevtr iindt-iftijdblc tbai doubt jJiould on sath a it i# 

unnccessfiry to clog a dear and strong by a$S4;cmtu«g it wirh one More or h^s iovolvid ui 
doubl ; and because a rciUi.'dy dor the great .ind arknowkilped evil would iiccf*s*ari)y 

rectify tkit which isjmifuatdy OM.uoctec uiih it, and, kt kune df^ndant upon it. 
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ft Cbrirtian, is e^^liroaf^d by »eve.tsi\ UliKius, well acquaialed with him arid hia circumatiknces, 
to have been at rupee's 20,000, . ' # 

*^A OHift of tiif naoie of Nampot Singh, of thwHrahaianical caste, is th^'son of the late 
^Pfwttn Siiigh, who was a wc:altl}jr zumbular, ntiar Gnyaii, m the province of Beliitr. On 
hifi ch riijst^ his prcifii ity (which conainted of hi\ mowzus, renliaing an annual rent of about 
IO,(»oo nijufcs) (IcHccjuled in the followint: manner ; viz. three monzoi^, producing B,00<K 
rnpees u year, to Narapot Siugh ; and the other three ruouzHs, producing a like the 

( hihlK i» of his brother. Scxai Vfter this event Narn[>ot Singh came to Oolcuttaj aud tlicre 
nnhiaced ChnftUanity. Tbw inielligencft waw no sopiM?r communicated to his cousins, the 
pfi/ty included 'm bis late futherV will, than Uiey seized up>u his property, aud liiive 
ic'fanH d posHe.s»ioii of it ever since, now upwards ol 20 years. Rev. Mr. Waixl, one of the 
S( lauipore inissioiiuriefi, adviiied witli Kevcml magistrates on the subject, particuiartjtipwith 
lli<‘ juilgo of the court at Cayab ; but being infomed, that lu^cording to the Hindu law, m 
ridrniiHHtered in the nrovincuil courts, he (Narai>ot Sirtgh) had foifeited all clairn to .hia 
properly, he advisi d nun to submit to the loa.^ ruUierttion engup in a law suit, which muat, 
si<‘i*4)rdHig to the pivMiUt Uegulati4!«i», \)e decidid against Ixjipi ,fie hua, thesrefore, now (18*30) 
sutlercd the loss of hin property for the lu.st 20 years, ttie flmautU of which,- after deducting 
t;i>vfcninirnt lii\rs, &c. exceeds 100,000 rujiees, which he lias foileiled merely for Iwjcoining 
a ronvn t i<» (JhiisLianity, At prcKirut, Narupot Singh is en^ged aS a native pn?aeher in 
( 'alcuita, under tlie patronuac of the London Mmsiotiary Society. Should it be considered 
nccesMuy, llic nioKt iudiihjiuble evidence i!wn be obtained to auf^tautiate the above facts. 

nesuli ?. thffiu, Kasin Alitic', dereu^^d ; Kknlii ISiith, a Drahuiaft, and now employed at the 
Ihiptist Mishifui Press and muiiy otlteri^, who lui^t considemble propirty, from l,00o to 
0,000 rupees each, might he meiiUoucd us instances in which the injurious eofisequencos of 
tlu' law have been sidJcrcd by Hindus becoinmg Christiamfi. 

“ Ihut the same law h com^idered in Ibrceio the presidency of Mudrai, us well a» Bemral, 
we judge (Vom Sir Thoma.H Strange, who in his Elcmenia of Hindu Luw, chap. 0, thus rclers 
to the hfcsv ol iiihcritunce, us llune. administered : ^ It vciuams to consider one case, that 
may be imid to b<;, with ndcrenoe to perMmal delm(|uency, iH$tar tmniut/if occiirrmg in every 
enmaerution on the «ubjc‘ct, a^ a cwiimj of exclusion, viz. degradation, or the case of the out- 
cfthU*. Accompumed with cr rtam cciemcruh'H, edect is, to exclude him Ironi all social 
intercourse; to .saspiad in lam every civil limctma ; to disi|!ialify him for all l(je oliices, 
Wild nil tlie tfhurOK s (*f lift?. He is lo he dcM Jicd by bis eoai>cxh>a.s, v^hti arc, from the 
momtmt of the heatciici^ nttachiug upon him, to dc fei.st horn speaking to him, froai sitting 
m las compaJu> hom delivumg to him uny laheiited or other property, and every civil or 
a.siial attention!" so that h man, under tlaw circuinstanctcs, inight a.s well lie dead.’ ^ 
'fhongh (he same luw exists in the Bombay pri sidency, it appears to havt alrno.^t tuitircly 
fallen into de«»iieludc there. Accoidmg to the summary "of IIukIu law and custom, nuide by 
the laic Mr. Steel, mider the uufhority oithe go>eimucut of Bombay, it seems however tluMc 
are yet some ciiunimenU recognised, wlacni i>pen tla^ way to most v»crloiis op|m‘ssion. He savs : 
* A imui <*ntirely losing iastc, bycliunging las religion, from motives of avarice, hm no right 
to sJiure ill the partition of himily property, unless he did so in return tor a grant to the 
whole family of a wuttun, when he wiuilil bauUowed a shiire. If tluMdiangc of religioti 
were opeiated by force, the relutnuis might, ut their option, reserve to the parly a mam- 
lemuice,’ p. Why lany not the Hindu relations ot any one who beconn^s a Christian 

umk«! a successful atlem|)t to piovc that ht: did so lrv>ia motives oi’ avarice, and thus gn't him 
excluded fixmi his share of the mhentunce ! 

The Muhaiuiiauiuii law on this SMb|4;<:i is cijually express,. iumI rpnie as oppressive the 
Hindu* 

** It is Ifiitl down by Mr* W. H. Macnaghfon. in his Principiez and Precedents of Muham* 
nauliui Law, p. I, ns u pimci]ilt* of inlieritaucc. in corduig to (he tiani doctrine, that * iilaverv, 
homicide, ditlen nce of religion, ainl difh renei* of alle«j:ittnci*, exclude from inheritance ;* 
and by ft firecedcnt (juutcd at p. W of that work, it. is evident, that although afHistacy from 
Midaunmadanism would m t unulidute the descendant s right to property devolving on him 
by the death of bis aiict slor before hih conversion, lie would W entitled to none whatever 
oiigmally devolv.mg.on him after fas change of religion. See also sect, vi, p. 21, of the same 
Aioik, mIktc it IS assumed (hut ‘ rritiiv exclusion ’ fiom mhentauee is pruduccil bv iKUHaning 
an miidtl. That the Scliiu di>ctiiiie of inhcntauci' on tliw pmat agrees vvitfi the Niini, is 
lut uiioned in the siunc work, p. 4n ; uud of course the results^' by this mterprt:Ution, would 
be e(|utiUy oppressive. 

it IS n^lii to mid, that by the must express enaciinwits of the Koran, on which the code 
ol ci\d law IS founded, u IVIusulman, on becoming an hiiidel, is lialilc to deprivation of the 
piopcrly he has lamsi ll ucijmrtxl, as well as ofthut which descends to him by inheritance. 

“ I roni the picceding lacLs and statements, the logitimatie conclusion dedticilda is, that in 
British India u iciunmccmeiit ot‘ MuhamniadaxaHm necciasHnIy deprives the icouveit of all 
nubi 10 propel ty, iiocestml or acqmrcil, devolving on him, or jH>ssesscd by him, at the time 
v\ this conversion ; and that a renouncement of Ilmduisin necessarily cxcludeA the crmverl 
Irma thr* pre>rnt and disqimhites him for the fatuiv pos.<ei5sion of any nncestml property, and 
siiso, mctnthng to many uuthontiejiy of any propK'ilv tiiat is self-acquired. 

“ hi luuing thus daected the attention of the public to the present subject, we conceive that 
an impoitaui ilnty lia^ been discbfii'gcd^ and we ttiight leave it to the gCNxl sense of the 
coinmumty to jadi;o of the propriety or impropriety, tlwj justice or the injasth^e, of such a law 
as tlmt pow dc«a‘nlK*d. At the Sauie time, a few observation^,, tending to illustrftte the Sbol 
nature ol the gricvuace, und suggest oii appropriate remedy, may not be ihcwnrht miaplaccd. 

' “1. Proceeding 
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iNmN LAW coviumtomns, 

** I* PfweeAing m ih^. snppoiitiAii thut the facts ificf mtemeota nre inc«nh 

trovertibte, wc mw briefly ^vert to the evil mtxM niul coniseqUenoea «f life Itw, 

" Aod our fim ^TServulion that the teirj When viowed sitnuly hi rttfeiwc® to tt^ cIyiI 
riglita, must appear to e?ery enlightened mh% gvoaaty to I'iolate Hint ptinetphNl of niitiiMl 
i|am:i<!^^ slid atich a laar as no wiae and aniightehed gonpccnmi^ ought oeet to 

sanction or anl&rce» . w 


i\o.o. 

ApfdkMioai^^ 
raipoet NaiiiPt' 



II ia not necessary heane to point out the advantages bf the inatitniion of propeMv^ ov 
soiir<^ from which the right of ptopmty is dwvod. For our purptiae it ia attvieiorA In knWir 
that in every ctyiliaed abdhtty ifm Mvontagea adtno#l«dged to be so mamfoldj, Jla «anUy 
to oQtw^h ait csMtoaj^ble^d Und that thjm is att«u:hed to the right an 

invioiabihty almost approaehfng to aaermness; These facts are no mdisputa^le^ that ona 
end, if not the tjJhof end, of every wise goveitmient is, to protect and secure property by the 
intni|x>Aition<»f iega! sanefiona and penalties* Ahd in caaCs which coiliccrn the fuiblmant of 
nghu*otis eoiiiram, or eon^iracy against the goverament, and in these alonts in it. deemed 
just to alienate properly* Tbe'jnatice of the mnner is fonnd^ on the very prinqphvi that 
Ttioogniae the right of propeitv: t ' the* jua&c of the fatter in lUtndtHl chiefly ou the nature of 
that act which ainiR at the aubyeFsion of govemmmit; ad the voluntary r flbrt to overthrow 
that which alono protects, necemrily tiiimhiiates evi^ chum or title to prote<!tton. 

What then w wise and eutightenM men think of tbi« new caw^, in which n gnverinwent, 
instenci of coutrollmg the outw'ard acdoiifl, or dircjctiiig the visible eflorta of nw'n for the heal 
interests of society, appears to ovcuatcp its proper limits, and in cases of a conscientious 
change of private opinion, aaiictbns the inflictiott of pcnnltieu whicfi almost wjual in mag- 
nitude thusi! attach^ to that crime, Which ihuiks the highi^st in the view of every govern- 
ment i Ak. in the ease of high ti^jiison, where the ^lenahy of death is mflicted, fiwfetture of 
piop'riy afle<‘tA all gencrationB, so, in the present instances » toen* change of sentiment oii 
a subject that may no more affect the stability of govamnient or the general welfare of 
society than tlie change of opinion ofl a <juestion respecting the rolattve motiona of the 
Mu\ sun, but may eminently promote the best interests of both,-not only subipets a man to 
oxclus^i jTram * all the offices and eharities of life,* and disqualtfication w hoMHng or 
inlicritiiig any species ol^ property, but also involves hi» posterity in the miseries of the for- 
feituns ttod renders them outcasts, not ewdy from all society, but apparently from all faw* 

* Suivly/ may every enli^tened man, yea, efery man who makes any pret^ce to the 
knowlf'dtre of wluit in just and itgliteous, io^ignuntly exclaiui, * Surely this is a dase purely 
fiotitious, or it IS a highly coloured statement of tw^uie of the diitkest foalures of the Inquiat^ 
tion, Of an exaggeruted reprcMentation of some pmetiee prevaleui among tlie forockuis hordes 
of tliciierw‘rt, or an imaginary picture of what may be reckoned an instance of the most 
con?mmiiiati: injustice* of which cveft the most ignorant and polluted creature can be guilty 
' No such will bi* the astounding reply ; * .it apjwars to ho none other than a bar- 

l)alou^ ona<‘lincnt of llindu iaw/sai>etu)nc<] by the British fSoverDmnui.* 

** VV f‘ b*avr it to ilie heart of cveiy wiiiC arid enlightoied Briton fool, in silence, the 
wuddcu Kurjui^e, und dmadfwl hunidialion of such a statement* 

2. Wc next obsem that, viewing the subject in reference to religion in general, every 
rfouiid Thcitit must pronounce the enac.tmetii impfoas. 

VVluni lui rttflfcts that, fnan the dofoc.ts of nniiVa ^^owledge, im the limiiatimia of 
power, he IR utterly iwcapacitati'd for peuetrating the receSRCs of the heart, asid 
deciding ite piot.ivo^» and pronouncing ujK>n its judgmenis, and «»iiiniating the sound- 
ness of Its convictions, i\ud d<u)oivicing peinilues on its decisians \ and that to the Omniscient 
(itMl alone l^elongs the high prerogative of penetrating, wHhoutthe possibility of conceal- 
ment, ftiid prononncing w^ntcncc Without Iho pisssibihty of error: he can scarcudy regard an 
act which, without the prnteosion, virtuulJy imptfes an usurimtion of this higti function of 
Omnipotence; in any other thun as involving rcul, though it may he unintended, 
impiciw '-k' 

Or when, from iho iuijubiitonal nunne of the enactment, he directs his thoughts |p its 
outwani cflecU, and views thcb^ir ill ttoniiexton with the iiiuml and physical cofiatitution of 
the nniverfic; when be rehecte that for i>:a»<>ri« to him unknown, mid yet for niiasoiis wiiich 
appear to infinite w isdom an<i u<^odiiess to be suifleient, the. Eituiial Oo3 causes hia. atm to 
shine on the just arid the unjust, schdtxig down rain to fisrtilito l}u^ soil, and ensure a rich 
abujidonee of fruit for the sristeuance of the iuhabiwuits of every dime, and the profossom of 
e very , religion ; and when, in foslfoct ;:o!Urust to all iIur, he caimiders a human ^^rdmaoce 
that Hp[X’»rs to coudenm the couhlitutioti eHtahliKhed by an all-wiK' and all-gracious God, 
by lovolving the principle that 1» one at least, of the habitable globi^, tceiiting with 

riiynads of rational Ix mgs, a conscientious chuftge from owe system of religious belief Co 
ftnothcr, bcrUi of which are alike toliMiiited in the great system of Prcwidencfi; necessarily 
disqualilies for the eojoymetit of tho?Ht bounties of naturirau richly provided, and formerlyi 
It may be, «u atiiply {loseessod ; he conuot posstbiy wgnrd such hii ordiiumce m any other 
iijfht than a« an impious cmitradictiaii to the divimdy eonstituted order of things. 

1L Om e more, we observe that, viewed in n iWnee to Chnstianily, ami a Christimi 
Goforunieut, the real Chcisiian must foi!l such a law to he in paipatile ccutradiciicm to all 
the foelipgs viiui prtiiciplea by which he i*ver profosscs te bc^ actuated, tuid which he beeves 
to be en^temped with the lagimtiiiw of Diviuiiy, »» well m a glaring outrage to theHcvealed 
will anti df clared p0rposc> of the Infiiute Mind* ^ 

As a man of cuiightencHj utKlerstanding, he clearly ^lerceires iliat the law is aubverrive 
of ih^ir^i fuiikifples of justice :• as one who is couvincod of exisleuce of an Almighty 
^uperiutexwliug Power, he cannot divest it of the charge of impiety ; a GHrisiian, he 

joo. 2 A ^ 
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Awjlicatiw with «eeE it aci ompanied with other a^pecohar agglraraiiont; pocalia^ me my, beeaine in W» 
reapMi to NativE mind it atanda connected wi^ new combifUKl with new priocipkHi^^ad aeaocitted with 
CljriHti^iiu ^ new wanifiurtatk^wi of the 

-Jfe ft Hih first thoDghta might that deeda which involve injusitice^end impiety iiiav be 

accounted equally unjust and kapiouii^whether committed by a piofessiiig dttciple of Cmst 
or an abandoned raf^bale; yet that, regarded, as the nets of tIie>hiltK!rY they aaaintain a 
character of perfect toosiateticy; while, regarded as tiie acts of the fenn^ thty beiwtytt 
inc^msistency bo monstioua, that no language can supply an adequate eipieesi^ for it 
Aik! the inconeislency would appear gresdy a^ravated, v^ben he indeeted that the 
particular deed in question, which, even when viewed aps^ fityn ChristUnuiy^ iitvoites 
injustice and impiety, also tended to eounteiact the revealed intentions of the Ai^bly, by 
opposing a powerful obstacle to the spread of fuiigtoft which ita Divism Author oestgt^ 
to become imtversai, and« in furtherance of tbe'design, conuuauded his disctples to pcnmul- 
gate, as the nchest blessing, to all nations under heaven*^ 

On further reflecting Umt, feoni the Wretched eonatitutmu of society ^in iud^ the 
embracing oi' Christianity is, iihther respects, attepchsd with <mnse(}ueitces themoit iojurious 
and distressing, such an loss of home, employment^ tnpumtiafii, Ac., he might be mciined to 
declaim ; * What! as i/‘ these dreadful results were not aujfficieat to eaetle coimuiseratiom^ 
H shull a Christian Qovemnient, by an apparent refinement of cruelty, proceed a step further 
in thr* progre^Hs of actual, thi>ugb ft may be ttnuitendtsl peiaecution^ and the individual 

who has Wen unfortunate enough to embrace the Cbrtsflaa faith of the very moans of sub- 
sistence, mid that too by sanctioning an enactment which implicates posterity in thO same 
miserable fute, and which, if it continue to be enforced, however lutnimruas may be the 
pemoiis converted to Christiunity who have bisen in respectable circUmstaficeB, must suddenly 
reduce ail of them, and, as far as this law shall operate, their posterity also, U» a state of 
total deHiitutioii and iH^ggary ; aiKi thuB a whole commuuity be listablished, to become a 
burden instead of u blessing to society I * i' - ' 

11. We 


♦ That this obstacle is not imaginary, hut operates widely in practice# is a fact, the knowledge of 
wltich is ca-ctxtei^sive with the active exertions oi any individual in disseminating Chrlsiiun truth. 
The nature of the ohritucle will bebt appear from the statement of one, whose well-known character 
must add weight to any testimony, and whose name will long be revered as asmeiated with the nse 
and progroHs of Christianity in fralia. From a contrniinication w^ith which the venerable Archdeacon 
Como tavoured Clio siib-conimitt.ee, the following is an ex trad » 

Caste is doiibtleHS a great barrier against the dilfusion of Cltristianity in this country, not solely, 
however, os depriving a person of the right ot inheritance# but generally us involving a kind of Out- 
lawry, to wliieli even die iKiorest are subject* 

1 have known instances where Hindus possessing a sliore in undivided property, have been 
allowed by the other members of the family to retain it, oiler embracing Chrisiianity ; but this has 
arifien entirely out of the peculiar circumstances either of convenience or personal atruchinent. 
Tlicrc can be no doubt, however, that the tentporid loss attending loss of caste does prevent many 
from coming at all to the consideration of the grounds upon W'hrcn (/hri^tianuy rests. The journals 
of ihc Into Uov. Abdool Musceh, published in the Missionary Kegister between and 1827, will 
supply many inrtonm of this, 1 ridor yon to bis journals rather than those of any European mis- 
•tonary, ns he could more certainly ascertain tlie minds of his country men. One instance! may 
mention^ which is strictly to the point in question, of a person named Ibikhtawur 8ingh, who dic)d 
nt C.hunnr in October last. He was a person of very superior understanding, and became acifuainted 
with the trutliis of Christiauity several years since. Me conatnntiy attended Chruuian worship, 
generally accompanied the missioimnes when they preached m the town, htood by tliem, defeoded 
tlicii doctrine in a manner which tor the most part silencod goinsuyers# and bare ail the reproach of 
being A (Christian. Yet this man reiii^itcd all urgumenu to induce bini to submit to baptism, 
urging that sliould he lose caste by joining liimtielf to tlie Christian church, lie should never be able 
to recover any of the money owing to him, and should be reduced to beggary.'* 

t ^'e ore glail that it is in our power to confirm many of^ibe preceding fkcu and infereiMM^ by 
an appeal to the written inuhority of iMr, Macan, of the Hon ourahle Company's civil tervjce, and 
late judge at Juanimie. This docuiiient estahlishes many iuiportaat points t sntoug others the fel- 
lowing: that such a law exisis,, uud iv uHually interpreted as we haty already described^ that it' is 
unjust in its nature, and iujurious in its effects; that it presents a powerful barrier, nut only to the" 
spread of true religion, but to the improvement of the country, and the civilijsatipn of the people 
and that it places a British judge in a situatioii that offers violence to his priiici}de.s as an cnligbteaed 
man, and to his feelings as a Christian. The following is an extract from Mr, Macao s printed 
speech, dobvertd at the annual meeting of The Bengal Auxiliary Missionary Socfecy * bn Wdd* 
nesday, March 18, i8sq: 

“ It may not, Itowever, be considered out of place just to mention here, that there are some 
obstacles to the sjfsread of the Gospel amongst the rich and reapectable nativea which ore realty vtry 
appalling iii dieir nature. 1 allude to tl>e Hindu and Muhaimuadaa laws of inheritaaoe# as raoag* 
uLstil within ilie British domioimis ; by which persons of those persuasiosis, prafesaing OhfiatiaiiHy, 
mu\ not imly bi^ prevented from succeeding to any shareSn hereditary property to wti^ they Jtnghc 
otherwise Ih cniitled, but are actually liable to be deprived of atty aaccsMl estoies whicb thqr my 
be in posse^dion of at the time of thw embracing Christianity, Thus# to the loss of caste# and 
exclusioa from kindred and friends# is added absolute beggary ; and with such painful aadirificcs in 
protfpcct, who can be surprised that the rich and respectable nativea should feel aoma iroluctaace to 
pay that attenuun to our missionaries# and to subjects connected with vaflgion and uducNitMK^ whidbi# 
under other circumstances, they might be dispoa^ to «!o ? 

1 lie faithful mtssiouaries of all denominations have removed every mpediment to the dUhsioo 
al' religious knowledge which seal and diltgeuce could eflect; they have mastered the luDguagat of 

Ibo 



IKB^N LAW COM M13SIONER8. 3«i 

.. ^*li. Wearanot unpreyMretl to«ipeottlwfcieaoy mii^^lL(jHiqpo«edioiegilf^ AraNni^'vitbt 

CmM nifiHaioas m tbe Kghf of ^agaifyuig • nmriiiii iiito« nomti^ and than ataldag i«i|^ to Naii«a» ' 
a foolish and choioroos jwracie in our attempt to demohehi it ; bat in stWify *of €^8tiai|t« 

** If &ere be mean^ ai lanfuam, and aipiearit^ in the atatektimta of bonotontbia nan, do 
not the profaaiiiUtiea infavoueof we rapreseotatioa «e ha«e'|;iv«n of thtaoaMtaqfaiitR of 
thobwvaady pie^onderatel Aed Jf ao, an leave it to thegtaKl aeMa af oUr ewdUnt'da 
detemdie whatmu^ ib tia nature and owwwjibeijHpes^it h> not lUieady a n(Mmtain.«f 

** For theaalw, lM«evw,oftni3inidj,oatice#'te ndl ae anth thavwwof iaee|Kk|t<the aont- 
plea of soate.iktid the oUeelioaa of othm, are jpaooaed to notice sone of t^ gromdiou 
atbieh it may be pleaded that a ddnae of onoertainty stili attachea to the aohjeet. 

“1. And firel, let it beobemwad^ tbatthe law raepeetingtite Io«a ofcavte, a» itadeethihe 
tight of inbentaeiee, ia not a aapamtaortaolated law. iCbe cane of the outeaatn !» ooitatBli% 

Bfwooiatad anth maiw othen that op(;|«te aa caosea of disinlieritaaco. And tiie natnre'Of 
thie eounexion, together with the kiM of ambigu^ to vrhidi, in the aatimaPon of many, it 
nay kad, aritl. beat be andeiatood Ana fha fbliowibff extiraoto ; 

" fn Macnaabten's Freoepta:aad Paeeedenta of nitida Lkw, vol. ii. p. 133 , it » atated : 

* Aeoonling to'^ Uindu taw, an impotent potkon, una boro blind, one bom deaf or dumb, 
or an idioO^ or mad or lamo, one who has lost a aeateor bmb, a leper, one ufHicted with ob- 
stinate or agoniziog diseases, one afflicted with an incurable disease, an outoaste, the oflT* 
apring of an outcaati^ one who has been formerly degraded, one wto has been exfmlled from 
society, a professed enemy to his dtdter, aii apostate, a person wtvuring the token of roiigkms 
mendicity, a son of a woman married in trregular aider, one who illegally acquires wealth, 
one inca^ble of transacting business, ope who is addicted to vice, one oiwtitute of virtue, 
a son who has no sacred knowledge, nor courage, nor uidustry, nor devohon, tux' liberality, 
and who observes not immemorm good customs, one who neglects hia-dutiek, one who is 
immersed in vke, and the sons whoso uffiliatton is prohibited in the present age, ara iooom- 
])etent to share the heritage ; but these persons, excepting the ontiiustc and his utfspring, are 
entitled to a suitable provision of. food, raiment, and habitution.* On whush the author 
remarks : ‘ Were these disquali^ing provisions indeed rigidly eiifonod, it may ba-appre- 
hended that but very few individuals would be found competunt to inherit property, as wejre. 
is hardly an ofleiicc in iurisprudence, or a disease in nosology, that may put compre- 
hended in some one or other of the classes.' 

“ Again, the same gcnfleinen, in his Principles and Precedents ofMuhammadap jtiaw, p,iO&, 
says;— ‘ lioth the causes hero mentioned fraontal derangement, or any descriplioii of inaa- 
nity and blindness] o]>enite to exclude from the inlieritance, agreeably to the provisions of the 
Hnnlu law, “ Eunuchs and outettstes, persons bom blind or (waf, madmen, idiots, the dumb, 
uiid such as have lost the use of a limb, are excluded from a sliare in the iphniitance." 

Sir W. JdiiesV Tninslation of the lustitiites of Menu, chap. ix. sect. 201. But, adds Mr. 

Mucnaglitcfi. ‘these absurd provisions seem to be entirely obsoli^ in the |>resent day.' 

While Mr, Colebrooke, who wrote only a Ihw years ago, expresses hta oplnioii, as we have 
setm above, (hut ‘ leprosy and simitar diseases, natural deturaiity from birtli, &c., would 
doubib sslv now exclude ; ' end says, ‘ I apprehend it would be to be so adjusted in our 
AdawJuts.' 

“ Once more, there ia n;curded by Sir T. Strange, in bis compilation on the slRijeet of 
Hindu law, a cone which came before the Suddor Dewahy Adaiat in Bengal, in 1814, well 
calculated to furnish additional illustration. In this case^ says he, * the party bad been 
guilty of a scries of prolligate and abandoned conduct, having been shamefully addicted to 
spirituous liquors ; having been in the habit of associating and eating with persons of the 
lowest description and most mfihuous character ; having wantonly uttaekciJ and wounded 
several people at different times ; having openly cohabited with a woman of the Mu- 
hammadan persmisiou ; and having set nrc to the dwelling-house of bis adopted motlicr, 
wdioni he had more than once attempted to destroy by other means. 1'hc pandits de- 
clared, that of all the offences prove*} to have lieco committed by the individual, one only, 
viz.dhatof cohabiting with a Muhammadan woman, was of such a iiatnro as to subject 
him to the penalty of expulsion from hra tnbe (to the exclusion, of course, from inlieritance) 
irrevocably, and of this omninn was the court.' Now, it scaroely admits of a doubt, but 
that in another court, inftuenced by other pandits, other offences among those mentioned 
would have been deemed sufficient to subject the party to the |>eualty of expulsion from 
caste, and consequent exclusion from inheritance. 

“ From these and similar statemcuU. the fact is ciNtain, that the case of the outcaste is 
associated with many others ; that several of these other cases arc, In practice, regat||l«d as 


ibc country ; tbiw have tnmslsted the berintures into the varioui'dislccts of India ; they have written 
trscu, and etubiisbed adiools} but tho obstacle which hsu been alluded to, they cannot surasoifat. 
It is to be hoped, however, that under an cni^iffflcd Christian Govenunent, stwh a bonier, net only 
to the spread of true reUgioB, but to the improvement of the country, and the civilicatieu of the 
people, will not tong be miowed to exist. But until it it broken down, often must ffie mMonnry, 
while reasoning of riehteoasiicts and tempenmon, be pained to bear the language of Felix to die 
Apowk Psttk ‘ Go thy way for this time ; when I have a more convenient tesson, t will cidt for 
thm.’ Often, Mo, it is to be foarad, will the proud breast of many a Briton be forced to swell 
iadigtwiit untto Iwb, at beiiqt obliged, while pretidii^ as s iudm, to ifismits froos before tns judg- 
ment seat, to penury and obscurity, tlic huniMe followers of his bkssod Rcde em ef •; mid for no other 
Um becaose the name of Jesus shall prove dear# to Iho heart, than fst^ or mother, 
; borne, thin wife or children.'* f " * ^ * 

300. * 
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No. 6. 

Appikailou with obfKiletc ; and that hcficc, m the n^iew of some persems, there uh^ea Q^vtftinty whether 
rm^t to Knf rve tlte case of ttic oittiraptc may not he mclndc^ in the number ^ those ihay be coneidereidf 
ChrfSiiAris. US otjSolctfi. 

^'tVotv we must obaarvcf, that^ attbou^b all the prohibitions and precepts shoidd mm hi' 
pra<!ticitlly diHrei 2 Tirded, the very circumstance that, aiuong those wllO aie accoatiled aodio« 
on tile subject pf Hindu law, there exist ofnnioas so widely different as to the extern 
to which the law should be atlowed to operate, must render every decisioii f^fiiUy unteit^ 
tain, and thereby 0 |X‘ri up a perpetuat sourdc of an^ry and destructive litigation. 

'' BcHidfls, while the law is unrepealed, it must be evident that, though by tNiflmiice, none 
of the disfjualifications nrKtntfofied tvould now be allowed to operate, yet that it is by aoffbrance 
only. It is not by any legal ri^bt that individuals themselves, or their ancestors, to whom 
friight attach one (jr more disqaalifloationH, have catered on the poiwiessicpii of property, or 
arc fieriwitted to retain it ; and, therefore, an^ ill-disposed person nos the pow^ to 

annoy, and prolnibly to disinherit them. This is a state of society far from being desirable^ 
and !«, to our knowledge, felt to be so by many Respectable Hindus, who are aware, from 
their acrpininraius^ with the law, of the jeopardy in which their continued possesaion of the 
ty they enjoy is thus placed. 

Blit it is allowing far niorc than is sanctioned, either by prautice, or the declared senii« 
merits fd'riualihed judges, when we siimiose that all the disqualiffcations enumerated have 
become obHr)lete. However wide the difference of opinion may be as to some of the causes, 
there is no difference in the cam* of the outcaste. If Specified at all, apart frpm the rest, it is 
only to slioiv, tluit towards it theiti is no abatement whatever in the rigputs of the law, no 
diminution of severity in practice. And, indeed, while the feelings am principles of the 
riihduH rcr^ain uiioliangcd, it were unnatural to suppers it otherwise. For, although the 
loss of caste oiigtit ti<> more to operate os a diiKjuaUff cation than the other causes supposed 
to have now become obsolete, yet as the law is understood and recognised, and a convert 
to f 'hrmlianity, as such, is the D^bject of religious enmity, k wilt, in His case, no doubt, be 
always^ enhared ; so that he must, as hucIi converts have always hitherto done, submit to 
the etUirt^ deprivation of his property, %vithout the liofie o^efin.'ss in the coarts. 

** After all, though we should allow, what appears to bi^coiitrary to fact, that the case of 
liini who loses caste by embracing another religion, and Christianity in particular, is iii- 
voJvml in nncei-fainty, now cfiti this vindicate the propriety of allowing such a subject to 
conlrnm* in that condition for one year, one day, one instant?# What! has a Christian 
ludion (‘(jinc to such a state ol lowered honour, suspicious piety, and glaring inconsistency, 
fhat it Hlionlfl dcclan* it to be uncertain whether, as often as occasion ansos, it may not 
ct^mmit what bus been shown grossly fooiitrage all justice, ami piety, and consistency ( And 
will a great, and wise, unci enliu'Hlened Christian (lovenunerit brook such a defence? 
Bather, will it not utb rly reject it as the insidious defence of tin enemy, and, by its decisive 
comlnet, proclaim, ‘ TimeQ i)ftnaos^ ei ihm fk^.rente^ V 

*2, Many rcsp(M!tiil)le men, Hindus as well as Kuropeans, feeding alive to the enormity 
of the law us tTneiully micl(»rsloo<l and eidorced, and desirous, from motives of justice and 
Iminnnity, that it e<»uld lu* pronounced iiiifounded, and yet prod'ssing to feel dissatished with 
that mode of gi'tting rid of the grievance just now descrd>ed, have recourse to another 
metluKl; which, At least, has the merit of plausibility and bcnevolcut inumtion. And we 
know not u more satislactory way of conveying an intelligible idea of tins oilier and distinct 
inode of solving the <lifficulty, than by u c|tiotaiion from a pamplilef,, rcctmlly published by 
the lcamc<l uud ingeni(»us Uaiunu»hun Roy. The quotation refers ti> a subject entirely dw- 
tinct from the prcs<»tit, and is addiio^Hl merely for the purpose of iliuisitrating the nature of 
the principle on which the new solution is founded. 

" The DaYubliagii,ii work by Jiuiutvahuu, treating of inbeiitanec, has betm regarded by 
tin* natives of Bengal an oi' auUotrity puramouht to the rest of the digests of the saerra 
authorities. The nnthor ol this work, after quoting two extraordinary texts of Vyasa, as 
pndiibiting the disposal, by a single {.Mircciier, of his share in the immoveables, under the 
nrttion that each parcener ha?* his property in the whole estate jointly possowsed, I, in 
rejily to the question, what might be the consequence of diaregard to the prohibilion con- 
V('Y(‘d by th<ve texts of Vyasa f proceeds to say : But the texti of Vyasa exhibiting a pro- 
hibition, an' intended to show a moral offence, since the Ikmily !» diatruxaed by a aale, gift, 
or other transfer, which argues a dis|X3»ition in the peri^on to make an ill uae of his power 
as owner. They are ned im^ant to invalidate the sale or other transfer.” Ch. ii,, sect. 

A piotner is us conipletcly a legal owner of hi« own share (cither divided or undivided), a» 
n ])roprie»or of an entire estute ; and consequently a sale or gift executed by the former, of 
his own shui’o, should, with reason, be considered’ e(}uaUy valid as a contract, by the latter, 
for his sole esiute. Hence, inolubition of such transfer bein^ clearly oppo4^ to common 
sense, and orcliimry usage, sliottkl be undci'stood aa' only forbidding a deretictioa of moral 
duly, committed by tho'^e who infringe it, and, not as luvalidatir^g the transfer* 

^ In mioptinj^tlhs mode of esposition of law, itW author ot' the Da yabham has pur- 
sued the. course nviqncntly inculcated by Mauu aud others, a few instancos of which I beg 
to l»ring briefly to tlic consideration of the reader, for the full justific4itioD of this auihov* 
Maun, the fti-st of all Hindu legislators, nrolnbits donation to un unworthy brkhmail in the 
folh>wmg terms: Un no man, aqipri^iHl ol this law% present even water to a priest wlio acts 
like u cut, iifir to !iim wlu> acts like a bittern, nor to hiiii who is unfeamea in the Veda,^* 
(Cli. iv,, V. feet us supp^>»e that, in dbrcgacnl to this prcdiibition, a gift baa been 

actually made to one of thoNC priests j a question then naturally arises whether tliis injuiie* 
flow of MamiJu invalidates the gift, or whether such mfringement of the law only renders 
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this doKior guiUy oi o Uiorai Xbe ^wtine )egi»liiliarii Ul eontmiiaiioi|i* 4kw<9 anamm: A|>|i||iipalijGMrWi^^ 

pixjpeny, tbottjjtli if it b«^g*>w l«> aitlwrol thos© 

jadicial in iljc next world, botli ’to the giver and reotnver.’' (v, lg»,) l%e Mitte ChimWD^ 

ferbkia nmriy big girls of cerutio deKirii^ionsi^y ing, ** iUi him wot iwiuty agirt with Hbw^ 
btir, nor with aby doformeti limK one tjmwhlod with hatm^tigl siduDCsa, nor owp 
with no hair or wtth too luuohf wor oni^immit^derviiely t»|katirei tMur on^tth 
Ci^ m, ▼. B. * AUfaongb this law baa been rory (m\moiiy vcB^INW^ of 

Mich a niurriage^ whit^ the ceretaony Ixas been actually and rcgaWly 
taken place, it being iHideiatood that the nbova prohilation, not being auppoiTted by 
iraaon, only iavolvei the bridegroom in the rQ%ious <dlVwce of diar^rd to a atwei^; 
precept.' ' • j' l;''^ 

Precisely till the spirilfw this mode of interpretalion, are nniny disposed to refaid 
{uoriaiona of the Jaw under conskieiation. They regard Uiem in tlie laimber of 
eepta ai>d proliibvtiotMt that are received as morally^ but not legally biudiijg ; disobedieii(m 
implying a moral or Ttdigious but no infrin^mentof a legaKngbt ; so that in thin 

way an oatcfutle might legally vetaiii his proi>erty. and yet be ix^aMad with abhorsfmce, an 
guilty of a sin of the deepest dye. ^ 

** We confosa w admire the ingenuity rather, than the sounduesa of the principle, as 
applicaUe to the preaeni aubjeot* It aHprds no practical relid‘ from the presautu of the 
evil ; it auggests no a4e«|xiaie remedy* Indeed^ befiwe it can ptxisib^ effect oiltier, its adyo* 
mte» must "convince the great mass of the Uuidu pc^pulatiun, as well as tlin executive 
authorities, of its pmpriety. Bui this is a task too Herculean ever to be altetiipicd ; and 
even though tlie belief in its soundiiass and pmpriety were exU^ndid far l^yond tlio very 
narrow circle to whicli at present it is confiued, it would then only resolve itself inti> that 
case <d dreadful uncertainty^ the miischievous Ware of which has alreudy beCh alluded to 
iu such a way us to rcx|uire no re|jGiitionu 

“HI. Having thus endeaviiured lo jioint out the luitu^of the evU, we must now *ery 
briefly advert to the subjetJt of a remedy, * 

“ And here it is almost imue^sary for us to refute the objociion, that the govattMoilt 
being plwlged to administer juidice according to the Hindu imd Muhsnniindftu Isiws of 
inlientance, iniijrfcicuce with these laws would mfriiigc tlm toleration guaranteed to our 
fellow-subjectfi. It is evident, from the preamble to variousjtegulations issued by diflhrent 
administnitions^ tltat the dwtv of the goveriimcnt has always, in its own view', been biiurided 
by the limits of justice ; and that, by every priiieiplc of toleration, ubstractedly considered, 
a Hindu or Mulnmirnadan is no more justly subject to the loss ol' j>ri>|.>crty on lK*coining a 
Cbrislian, than a Christian wuuhl Ik* on embiueing (as some have done) tlxe pixifessiou of 
the Muhainimidan faith. 

\\c are invarc, however, that the difficulties attending un improvement of the system am 
allegi (1 bv st>rne to La* insupeiuble. To several most retpeciable itiouilieiwof the HonouroUle 
Company ’s civil s<’*nu‘e we have mentioned the sub^ict, and ull unite* in deploring it us an 
45vil id’ no ordiruirv innuaiiudef butcxpn*Hs their regret that Uic way of obviating the difficilUy 
docH not appear so evident. 

“ \V> cerUiiiily make no pretensions to the discovery of a plan in all rttspccU unexc^ption-^ 
able ; and yet a lew suggestions ou the subject, as being well intunded, may not Urdeeuicd 


piesuijiptuoiis. 

** 1. Since, in accordance with the imoroved stuie of Hindu feeling, many of the various 
(lisqnalihcatioiib, mentioned in the law tiiut includ<*M the case of the outcasto^^ have b^ome 
ob*-olele, might it not be jwssihle, as it certamly ap|KWS d(?sJrablt*, for tlie promctioii of 
persons alrevidy in the possc.ssion of property, and the prevention uf future outmgcs against 
lid that is just and excelleut, to enata Unit none of Ihom should be ulJowcd fo ojicraie, but 
that profKuly sliould descend tn the proppftioiis directed by ilie Hindu law*, irrespective of 
those disqnaiificatJons ' "fhus the dfflieulty would 1^ obviated, inuCh to the satisfaction of 
the great body of Hindus, and, if tljouglit exptdioat, witfiout tfie up|ieuraiic(*. of oven a 
reference to C-hrisiianity. 

S 2, The practice of gfivernnuuit iu other cases mitrht well Hanction a m<w direct method* 
One iiistuncc directly to the purjiose may lie specified. 

“ For tlie information of some of our reuderH it may be neceiksKry to state, that as the Day- 
abhwgw i# reckoned the standard work on the law <»l inhenUumt* liy the natives of Bengal, so 
is the MiUkshura, by X'luiumchbwtir, regurdud ok the htmidard work on tin* sanu* subject 
throughout the I'piiei Provincf s mul a ureai part of ilia Duklmu. Now. in the laiiei work 
is contained the following authoi native decifskm ; Milakshiira, ch* I, see. 1, Art. ‘27. * I here* 
fore It is a le^efUed poiiil, that property in the }/aleuml or luiK^stial esUto is by turtli, 
(although) the father nave indefHmdent pow€*r in tlie disfK>wil of rliecis other than imnioy- 
aWes. for indispensable acts of duty, uud for purposes prescribed by tc3ri?^ of law, as gifts 
through atfrction, support the faupiy, ffihcfjlrimi distress, uml so forth : but be ib subjiict 
to the control of his a® the u-st, m rcgaid t<* tin* imniuvabk cMiiU's, wfielltcr acrjuired 
by liitiiselb inbeiiicd from bis father or other prcdccicssof ; since it ih uidaiiu’d^ “ Ihpugh 
iiuinovabks of bipede liave been acquired by a inunrfmiisiJf, a gift <u sale of them should 
not be made without convening all tbc sons^' They aie liorn, and they who are yet 
unbegottrn, and they who aroM^ttdl iu the womb, require tlie means of suppoit; no gift or 
Aale should, ibfu’efore, be made/’ ’ 

" >iow we cuuhi to obsc-i’ve, it is ilte fset that« under Kegu lotion VI L ]U2fi, aiid the Reg'U' 
latipiM to which it rcfeis, Hindu aucestial l<ind#.fi cfetatcs m the Upj>er Provinces have lx;en 
always considered saleable by public auction, iu satiiifacUot) of decrees of cougti, not only for 
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rcvmitio due to govtfnment, bat even for private del^ UMunfed '^ Ute-otteOMatti fer tiie 
time being. Now, in exact accordance mth the anrti and iotentidB pf aotm iiiitaridk)^ 
ajud apfmrcnt ^aregard for the auri^ authority of the }linda law, not- woverniaenC 

for the sake of anppreanne the intMt grievous ogtngea against ail that is jw^awa conaistea^ 
at once enact, that heoc^terward t cNsnge of opinion on mattera qf loiigkiQ ahaU in oowiae 
adeetthe just and jlegat right to hold or iohetit proper^ ? 

“ 3. The followi^ is aao^er way of edectiiig wjeet, dlftjcng «he latter ip Ae 
mode rather than we mnciple, and ^ eoBa|detidv in ai^idance'W«^. t^|i^paer fuaotioe 
of the govenunent of Bengai, and iqight be oiaae applicable to Uioaas and Alasal* 
mans. 

“ Rftsides many other great improveoiento of th^ iCodo fopvwbich.orioiinal 

law as administered, by the lionourable Compoay >* foitijided^^itimoced fay Regnlatiun IV. 
1B22, one very important and salutary alteration, very mach in point, .htu^been intiodueed 
in the case of murder by Musnlmans. By the Muha m madaffi: Code it is, .enacted, that nq 
Musalman eliould. be .liable to kissas (t.«. death by retaliation} for murder, unless one of 
tbe witnesses be a MuaalwaR> This restriction faemg jtteuy'faamed contrary to impartiai 
justice, a Begulation was passed, by which the multi is direoted to give his opmton whether 
the accused is guUty or not guilty by the evidence, had tfap witnesses bemt Muhatninadans ; 
and sentence is passed actuirduigly. Might pot, with (U})ial propriety, a Hindu or Mubam- 
luadao law officer be directed to give ms ppinicn ae te tfauaium of propei^y whidi would 
have belonged to any individual or his heirs becomit^ a Chrwtian, bad he remained a lliodn 
or M usalmuti ; and might not that property be secured to him accordingly 1 

“ Wc presume nut, by the foregoing bints, to dictate in what Way the itijnstice of which, 
on behalf of a number of converts to our common faith, already hu^ and annually iocreas* 
ing, we have ventured to compiaiii, should Im removed ; but it appeared highly proper for 
us to exhibit some feasible plan of obviating tbe supposed difficulty, wim the hope of 
proving that it is by no means insuperable, and that its reniaval is in strict accordance with 
the former practice of govemmmt m similar cases of injustice, and would not, in all proba- 
bility, excite the least ffissatiafaction in'tbe minds of our native fellow-subjects,” 

8uch was the statement prepared and authenticated 10 years ago. Of it several co(>ies 
wore forwarded to leading individuals and committees of societies at home, who hud em- 
barked on the enterprise of Indiitn renovation. A partial agitation was in consequence com- 
menced. The Court of Directors and other public bodies were memorialised on the subject. 
What share of iutliience, direct or indirect, may have been exerted by the Calcutta state- 
ment, it is impossible to ascertain. Nor is it a matter of any moment. 'Fho satisfactory 
result was, that early in 1032 the Court of Directors did ^iid a despatch to the Govemor- 

f eneral in Council, to institute inquiiy and speedily enact some adequate legislative remedy, 
n conformity with tho dcelnred sentintetits and express request of the Honourable Court, 
the Indian government lost no time in dving the matter k full and deliberate consideradim. 
The gratifying issue soon appeared. Maong the Regulations of 1H32, 10th October, was 
promulgated the following : 

" Clause 8. Such part of Clause 2, SiiCtioh 8, Regulation VIII. nm, enacted for the pro- 
vince of Benares, which declares that^^in causes in which tbe plaintiff shall be of a different 
religious persuasion from the defendant, the decision is to be regulated by the law of the 
religion of the latter, excepting when Europeans or other iiersuns, not being either .Muharo- 
madons or Htndas shall be defondanU, in which ease tbe law of the plaintiff is to be made 
the rule of doctsion in all plaints or actions of a civil nature, is hereby rescinded ; and the 
rule contained in Section 1ft, Regulation IV. 1793, and the corresponding enactment con- 
tained in Clause 1, Section 18, Regulation III. 180S, shall be the rule of guidance in all suite 
regarding succession, inheritance, marriage, and oostc, and ail religious usuges and institu- 
tions that may ariso between persons professing the Hindu and Bluhammadan persuasions 
resjiectively. 

“ Clause 9. It is hereby declared, however, that the above rules are intended, and shall 
be held to apply to such persous only us shall bo bond Jide professors of those religions at the 
time of the application of the law of tbe case, and were designed for the protection of the 
rights of such jiersons, not for the deprivation of the i^hte of others. Whenever, there- 
fore, in any civil suit, the parties to such suit may fal -of different persuasions ; when one 
party simll be of tlie Hindu aiid the other of the Muhammadan persuasion, or when one or 
more of the parties to the suit shall not be either cif the Muhammadan or Hindu persuasions, 
the laws of thote religions shall not be permitted to operate to deprive such party or parties 
of any property to which, but for the operation of such lows, would nave been enti- 
tled. In all such cases the decision shall be govetned fay ffie principles of justiee, ^dity, 
and good conscience ; it being clearly understood that this provision shall not be eonsidered 
as justifying tlic introduction of the English or any application to such 

cases of any rules not sanctioned by those ptlhcipl^""^ w 

Tlie announcoineDt of this new Regulation was hailed at the trine as an invaloable boon, 
being an important modification of the ancient barbarous law. Still doubts and difltoultica 
of a practical nature kept fioating around dhe suh^t, caiffing their portentous ehadom 
over the fintt fimid umrions of weak and irresolute mmds. Ih oraer, thereforei to asoartom 
the present realities of the case, viewed as a question of law, ceruun queries have been ptok 
pounded* and hv conipotent judges answered, in sabstance, as foUowur 

1st. Does a Hindu or Miihonimadan, by lenouneing his anoeetral faith, lose his right to 
ancestral proMrty B\ Regulation VIL df 183S, sectienS'0 and 9 (quoted Movsl, 

. he 
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lofi^no ova if iKit m iiauriMlant of Cklenlte* In otlior worii^ if rendent Apf^ikm wHh 
m tha wxdmM ^ jpnn^iiicea^ a Mlive, being ttmenable to tbe muibssa} courts only, respect to Netiva 
j^ieb are beld i^^nd by Act of Partmiaeiit to be neguiaied by the enactments of the Christiaiui* 

in Couocn^ may aeail Iwoiielf of the Hegitlation which that the — 

hmf and usa;^ of parttetiiair ra%ioitii ^ shall not be pemutied to operate to depriv*e him of 
any property t^hteli, but for tim operaAioo of amb taws» they would hare been entitlad.^* 

Oh me eontraty, any imtiveie^idmit in Oalmitta^ being suli^ect h> theSuntoiiMai Coac^ which 
in Uus repeat is governed by Ipindu abdr Mirimimha^ laws, would forfeit all right tojpio^ 
peiiy by loss of caste^ jrbtefi w essentially mvolred hi a renunciatiou td', or apo^aey (fom, 
nis ancestral faith ; hut if the property ba actually vested in the native at the time of his 
losii^ caste, by apusl^ « othermse, the ease is: declared to be doubtful. 

ad»^ Does be loU his to pm^l or chattel pfopeity ?~By mufhsaal law^^ no; by 
Supieine Cburt law^ yes* ^ • 

dd* Does be lose his right to hts ahSte of filmity property^ landed or ehatiel^ acouired by 
himself (either m conjuaimcm with ihie other fomily members or as manager of their jdiiit 
affairs), previous to his repuAatioii of the Hindu or Muhammadan faith miifassal law^ 
no; by bupteme Court law, yes* > 

4th* Would ancestral or acquired property be atilt heritable or retainable by mufassal law. 
irrespective of ^1 conditiotA wNo. If certain eonditions were attached to the property 
winch the mheritor or holder refuses to perform, he might thus forint it, even by mumssaJ 
law* 

What is the state of the law, with rcfi^rence to those who are neither Britwh-fiom 
subjects, Hindus, nor Muhammadans? — Kast Indians. Pams Artneriuns, Jews, Oieek^, 
and others, make sad complaints of the discre|>ancy between Supietuc Court ond imifiissal 
law, esfiecially with regard to rights of inheritance.' In C^aleblta, the Supreme Ctmrt obliges 
thiim (not U^jug Muhamniaduna nor Gcntdr»s> to conform to the English law in this respect. 

In ilte mufbssui, the judges acknowledge ffiey have no law^gl all to guide them* I^i soma 
districts the case will be decided by Hhidu, and in others by Mnhauimadan law ; in some, 
by tlic iulientance laws of the parent nation to w^hlch the BUing parties re^piHitiveiy h^^dong, 
and lu others, by the English or canon law (that of the Pandacish acourding u> the varying 
sentiments or caprice of the acting judge. 

From these replies it is evideut that tlic «tuto of the tew* nclatlve b> iiihetilance and 
acquired property, is htill (ui from being sutisfactory* In otxler, tiierefore^ to approximaUi 
Uic ends of IcgiHimivc*. wisdom, it is n:coinmended or suggcsftxi. 

First, that as it is a breach of all uruformity and a vuilation of all equity that any class 
of Mibjeets should be witliout law at all, or that one law should be admiuisteted lu 
iialue inhubitarilK of the mciix^pjlis, and another, Jn muiiy nii|K>rtunt respects entirely op- 
to tlic native icsidciils turoiiglmut the iTiitil^sal~the luiifn^l and meirojKKiliian law 
le assitin luted in one consistent and harmonious t!!ode, wipch nuiy exterul to EohI Iiidmrie 
and as well an Mulianimaduus and Hindus. 

SeCiUnllv, tliat — us it is contrary t<> the first principles of natural reason atid natural 
justu e tbur a change of religions seutiincuiltf^ more cafiociaUy wlicn that chiuige involvcH an 
ubjuruiinn of error und superstition, should entail u torfeituie of that property which belongs 
to a man of nuittrul i ighl- -it be enacted , that oun general and aibcompreheudiug law be 
fninied in the spirit of the cightli and ninth clauses of Ht^uteitou VII. of IBUtt. or ugrecmbly 
to the tenor of I he adinimbte recomnieiidatioii of one of the most learned wid rc-Bpected of 
oui Indian judgtjj?^ Hyde p4aBt, who, in his examination before Pariiauiieut, previous to 
tire last renewal of the charter, earnestly add powerfully submitted to ll|« consideration 
of (iovernment that their protecting haml slKutld be bo ter extended m to moke provisioit 
that no uhUvc of India shall forfeit any rights of pro|)eity or uuy persoMu.1 benefit, on uc** 
ccmiu of bis profeOBiori of any parttcumr teith or doctrine, whicli be would bj^ entitled to 
and ( luinied by any law of title, grunt, iriheriteuce, or sucreKsioii established in Indiu^ 
which was binding on the persona hast seumd or pu$Bi*sscd, or on^ those fmm or tlirough 
wliuin they elaimed/* 

1 hiidly, that in the event of conditions being attached to the profierty connected with mu-> 
perstitiouB or idolatrous usages, conditions tlie iinptMiitioti id' wbich may b« pronounced 
unwairaniuble, as being opponed ^.^^tiforc superseded by Uie higher obfigutioriB of 

liuturai juatJce and revealed law*^cdDditiou4 |Mufarmance of wbich may tM^a/ijudged 
intolerable, as l>ehig subveisive of fcltc dictaten of rti^ason and the righU of conscience — the 
judge or magistraui be ciu{)owered, itt accjOirdtt.nc« with tlie Hpirit of law aud the 

practice of tlie High Court of Cliancery, to review, over^rule, modify, or cancel aucti uiticar 
suiiabie coj^ition* altugjctber, or otherwise Adjudicate, for tlie reliet of the party coacemed, 
agreeably to the £nit phttctples of natwral equity and the sogge^UonK of a good con- 
Muencc. 

The passing of a legislative eiiactniaat ^enhodying th<we pr similar recurarnendationa 
would do much towards remedying the pre^KUt untoward state of the law of irdientaiicc and 
saceessiou m this lattd. Apart from the many reasons urged in the “ t^tatenuait of 
tiiere is another, arising oat of the present niovemeuts of Government itself and the sanc- 
tioned operations of societies and individaals, which bnully challenges attentkm. What is 
the nataral, the inevitable effect which must ensue, not merely ironn the directly evangelising 
laeaeares ui progress, but from the suoeess of tiie Ciovernnieat and other cdncatuniai 
schemes for tlie enlightenment of this mighty people t From tlie nature of the comjioneut 
parta of Hinduism, contrasted /'‘ttfa the range of jluropean bterstare, seienoe, and thcolr>gy, 
m ttact demoostiiahle Utat one grand eOect, wherever a English education is mqiarted, 
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will be the dendition of tboee emu* wbicli eenttitute «t ottce itf tiM»t wperatraottiili} 
Is nut Kucli abatract or theorefie demoiistmtioo boriw out by nimberieHiilMito? i*iMew to 
tW testimony of one whowi experteiKre and position in native eociely ixilhst nimt fa msef^ 
tioTJR with authority. The RefonBor, aa Lngiiftli neiKrapaper^ competed aewml yesrt ago 
by u native editor of rank, teaming, and wealth, and the organ of a large 
oi educated Hindus, contrasting Uie visible fhiita of ordinary mitMrioaury eiWtiob 
milj«i‘d by ibe Hind a College, thaa proceeded emphatieaiiy to aak^ ** Baa itftbe Hiodu 
College) liot been the founiaiii of a iprvr race of men arm>ng6\as ? Fmai that madtution, aa 
from the rock from Dvtieuoc themigmy Ganges takes its rise, a is flomn^ io upon 

this doiiert countiy, to repleniah its withered fields with the Jiving waters of knowfodge^ 
Have all the eHbrts of the missioimpfafi given a ttibe of sj^k to the supenittticina of ih» 
fieopie winch has been given by the Hindu Ckillege ? Irais once shows that the means 
Liiey pursue to overturn |be ancient reign of idolatry is not calculated to ettsnre success, 
and «>ught to be abandon^ for another which' pfoimaes better success/' 

Witliout being at all plc<iged to the uccmracy oi' this e^Pj^tive estimate, must we not 
hold such a genuine native testimony to be oonclustve as t^the operative power of a an*** 
perior Knglisli education in overturning the Superstitions and idolatries of India ? if im, 
roust not the government perceive into what a predicijtoant of meousistmey it ledaces itself, 
as well as nil the friends of native education, if the law of mhefitance and succession be not 
speedily n meliorated and lawfle co-ex tensive with the wants and e^Kigetieics of the entire 
buly oi‘ the [)eoph‘ / An awakening and ealightening knowledge is coiuinunicatcd which 
sweeps away the gross alisurdilieH of idolatry and superstition fr^m the minds of those wlio 
acquire it. In Ihi^ land almost all property hs left burtbeiied with bouditioriR of an idolatrous 
and HU[RTHtitiou«i character. Mark, then, the dilemma into which, iu consequence of the 
goverrnuerit iind other educational mensures, the educated Hindu is brought. If he (>erfonus 
the superstitious or idolatinus conditions in order to wHure his prirpcrty, he must, by such 
|KTformaiico, do violence to his resison, his consveience, and his publicly avowed afeutiments ; 
in a word, In^ must act the part of u wicked and deccuful hypocrite. If, on the other bund, 
he liHS moral fortitude enough to resist any tumptution and HiiHVr any loss rather than sub- 
mit to the sacrifice of reason, rtmsrieiice, anu diameter, he must, while the law remains 
uruiltmcd, by his nua»fidiSlment of the su|x?rstitiou» imd idolatrous conditions, forfeit all right 
to property ; in a word, as if the aerjuimd poussessiou of superior inteliigcnee were a crime of 
llu! first ina'.iihtiidtj, he must, in ronsrqueiict? of las being the huppy possessor of such iu- 
telligimcc, suliiuit to the iidlictioii (d one of the highest penal Hcventii H. 

.Hut ai:; theie is in hiuiiau nature an extreme repugnance to the loss of property, and um 
w ill s)mw that, liovvcvei uiuch paver and wcaltfi may be flattered by the nitcrtjsted and 
(Ik uccdy> ^ course of systematic hypocrisy must eventually call fortli tlie contempt and 
of an enlightened community, wbirt m^iy we to bci the operation of the 

pM Kiit law tts it aflects.ibe fiiiure spread of sound knowledge ami mt.tdligem*e among, the 
natuo I \Vl\ut can we ex'j.»ect, except UnUthc spread of both will be vaslly uml indofiuiicly 
ictanlcd 'i ^Vhat a solemn mockery to be, ox^hc one band, bolding oiU all manner of en- 
couragements, in the i^bape of siilari<*s to quaiij|^!d teachers, aud snponds and achohirshqis 
u.» promising HtAid(*rn«, to stimulate to the pursuit and citltivation of superior knowledge and 
intelligence i aud on the oibcv, by a continuance of the prcHCut Uw, holding out positive 
discouuigemeuts of a nature too ap|mlling to fail of fatal success. And hereiu lies the 
strength of those discouragements. J>a|wior inlet hgenco, if accompanied by a good con- 
aei^aiee, may bectune pemJ, by being uttonded with the deprivation of all one 's posBCSsions, 
and that too in auch trying cuvumsuuieeiii 48 tia loss of and reputation, that the imrae- 
duite punislimeut of death might oben lie iriori! tolerable, ^^nrcly that man know*s little of 
hutuau nature who docs not perceive in this the surest check U> all inquiry, and the most 
powerful restraint on every desire to acquire or cultivuU^ any knowledge which muat, 
without u viohition of eunscitmcu, is^uq in Buch ilisastvous results. The good things of tlua 
life take far too firm a hold of the heart ui inuu to udimt of a difibreut inforence being 
drawn ; ye^ such i» tiie strenglli of that hold which the |>erishablo. treasures of this world 
lake of all the powers uikI faculties of his soul, that man is nui ordy apt to become insen- 
sihle to the glories of an eternal inheritance, but apt glisten to any account of them with 
po.'^itive dihsatisfuction, nnd i>s too ofloti wdhng U> foi^; M ||^ anticipated enjoyment of God's 
luvour, and brave the terrors <d‘ God's wmtb, rather %Sn be induced on any account to 
withdraw* the stix^ngth of his Htiectiuns from his prescMil posHOSsions. 

Itsm li be the i>ower of oppositkwi which the enjoyment of Uie good things of this life 
evei presents to the ready I'qceptioti of hH truth, us opjiosed tc; error, prejudice, sctf-seekiiig, 
or smfni I'ompvoanac, even in circumstances the most favourable, when no denxaud is made 
blit the reasoiwible and salutary domimd, not exdSai^ely to direct towards them ifae afihe- 
tions of the heart, but transfer iliese io a far more glorious and enduring inberiMnce, tvbo 
o*itim»tc the force of resistanaj which a Viiindit) f>ervaded in oil ifs ix>wer» by*"att alfUofd: 
sHpr rlunimii uvurice, nvttsi present to the very ||rst proposal, as well as to tlie inefpient 
dcstrt}, practically to embrace anv improved system of knowdedge, any ecbeme of uhbetKimg 
principle, whether Vwinmn or divine, the embmeement and tenure of* wbteh may iavdlve ir- 
reoo\cvably the total forfeiture of all that the sbtil naturally moat values ? Acculfetely to 
estimute the pow'cr of such resistance, till the lajiseof lime and experience have stifficienlly 
ilhistnUed ihc awful nature of the dtletfima, is altogether im|H>ssible ; but it is very possible, 
yea, very easy, to p<*rceivc h(»w inevitable is the ipirtaiiity of lU exfstetioe, sm<% the sUgfafeat 
coiisidemtion will suj^ce to »how that the supposition erf^its tvm-efcisteuce would imply tfakt 
the usual (iroc^st*t>s of unturc a^c rovet^w'd and the constitution of mUa unfaitiged; tfaul? 

iOCioiis 



LA# COMlUtlSKiHEilS. 




iV/ 


ii|AlcMl»4te ftm ciMidMittd wd 

«a8t|«oyai#r^ |to3iw(^ wtteriwtiiirty intJiwt wiliWctlf OKl«n«fy 

’■ •> 'r- «■■■■-?;•’ 

^vOovctiMiiim i«iA!iM <qp«edi!y euiftiKitoa.te UwAf f«MI tli»inciKbM 

I'm ■!» it,- W * -whoteMiiMi' oC .^.iqMnt 

- - - ^ . . .> » ■ .j ik^ . .AM. Jr.'k A ..'M •fcAl 


No. 4 !* 

ApliMteMiaft widt 


i-jfkiilificy' 


and illdBumna; li&MvI^P; i 
Wiljbt *if iqipad flWJ^ 
iaeoomtAemt^-iu laitii'lgiim 
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the most losoHiittt 


and the^raatkiiim^'^ - . . , - . . 

ihM^f ortWe anomiJliMu 

iMe liMd) the lai«e«t bouihtiea a|^ vivifying! 

fa&est ftwH; tothe eoMwwaiiiif 
^ it IQ. point of »pi]pnient inwQraoee and 

{woi^ with tiie procsednre of 'tti* 

' ifwwwiQj^^ inenAit) toaH that may atrive u> mim 

, _ ^ „ _ . „ , inpo^nag soil,, would yet putrd, by the throatened 

iitterfeienee cmT an anmd iN^ri^^ attempt (o boar the Qlr, if aliwdy Horaehow 

or other depoaited, womld^'lfy dN^ii^tatiod of INO IQ'bhWi and devoor, invent ^ 

poambdittr of i« awir attatorng-wWil^ify. fcAt <lov«nittHM»t of ifwaa reahiia 

jirove fkithfui^o thaGnd of^¥wi|i|dienoe by dealii^dttcptirfyet rigbteou»n««a and judgmmit 
the multhndeQ over whdm)t hM^ in a vmv «o dmimlloQa and uapmcodentwl, imn coie> 
aititiited the|NOtiemi0rfM»d the tdTvPMiyidence will inuUe piOpitioiMi<m 

it# efforta, and moder it»admintatildkmaaottMiead 4 Mariid'yof«bottndiBgpnwperuy to tuolf, 
a guarantee of inigliteoing hope to the milliooa of the preaent geiieiatiun, a tount of mver* 
aiooaiy biito to future uiyriada/who, aa dtey riae in long auceeaaion, may ^(youaly bail Um 
continued waving of the IMitiah seontnt, at the aureat pkd^ of the continued enjoyiueut of 
their deaivat righta and nobleat priviiegea. r 


V.- ProjH)Siti(m rtgerdit^.Mairtiuff« and Jth'norce, chi^ ejgWt NtUipt fa, 

..CAmriamiji. 

On the importance of the inatitutioa of ntairiage to the peace and wett-being of aoidjl^y.H 
were idle to dilate. Coniemporaneoua with the migin of inan> it baa aurvivod the Wteck 
and ruin of the full. IScarDeiy any tribe, however .baiharona, fcaa been known wholly to 
disregard it. And in the progieaa of aociciy the due observance of it has ever been fyuQd 
at once a cause and a consequence of advancing civilisaUoD. 

It cannot theiehue be without the deepest injury to any cominnnity, should any data or 
classes tie found to exist tlierein, whose intemiamages, ami ui) th» grave and momentous 
iniercHtH which these involve, ure-wholly unprovideir for ; and, ccHMHM|ueBtty, wholly u.nt|S> 
guiat(*d by any recognised law. But aneh is Ih^ state of things in India, r^or Britiah-boim 
subjects, Munainuiadaus and Hindus, laws bhve been franied amf potnulgatod. But for 
individuals of other nices. whether pure or milled,’' ahd more Csfiematly the large and eon> 
stunt ly inf reaHiiig Viody of natives who bavd'renouncwl their ancestral faith, iiwlaws wlial- 
fiorver have bw‘n enacted by any e.stablisbcdjlttthoftty. 

The deplorable consequences of this hl>si#U of all law on u subject so intimately inter> 
woven with the best iqtcrests of man, has long been ainuerely luinaoted h,y the friendii of 
native iniprovetnent ; and by none more so than by tbee Chiistian missionaries of all dutio- 
niimitions. In Oil^tta, in . particular, tbeae have berlttofore united for tlio purpose of 
endeavouring to secure some ooinuieiMurate remedy for the great and the growing evil. In 
January IHQfi, after rejfieBted discua^us, tli^noblisbed the result of tbiur deliberations in 
the fomi of six propomtkms, accom{mQi«||p bj^rief but able explanatory notes by tiie acting 
secretary, the Kcv. W. S. Mackay, 

Mo authoritative- measure having yet been founded on these or any other nropoailifins, 
the subject, in so far as it rdneerna the case of converts to the Cliristtan Aitn, has again 
been taken up by the missionary oouferenee ; and, after reiterated discussion at Huccessivo 
luftetings, has been handed over to the standing cqmniittee for its final and digesu<d re- 
port. Aiccordingly, the chaintian of that committee begs leave now to report as fol- 
lows 

I . The Bible beingthe true sts^M^Qf morals to a Christian government, and its Chritv- 
tian subjects, it ought to be cons«|R in everything which it eoutains on the subjects of 
marriage aiul divorce ; and nothing ought to oc determined evidhutiy cuntrary to its gene- 
ral principles. 

' note. — ^This, with a idigbt alteration, is the second of the origiual propositions already 
referred to ; and » too self-ioivident to requite any comment, 

II . It is in acoordance with, the spirit df the. Bible, and the pracuco of rite Protestimt 

Church, tq,.-./<i^ider the. State as Urn pncipi^. fonotain of legislation in all civil questions 
affecting marriage and divoiesK ' 

iVbic.— -This IS the drat of the origins ^ptopoaitions which the former secretary po- 
noaucea " nearly a 110180,% Mq marria^or divotee/* continues h«, *• is legal, unless it 
be acooiding to the law ; andl'admtover the Jaw enacts, or even lecugiiiscs, is to be held 
vahd: thus the law ptaciteaUy dcftsies tatiwriaga and divorce. It may'deffne wronj^y, and 
phice them on other than a aci^uniJ IbundatioD ; but so it may do in regard to evetyilting 
whh which It meddles. Under these eircutustances, the duty m the dtruittan is plain. He 
needs not to seek fur suclt marriage or divorce as is forbidden iiy the Bible, though legally 
free to do aq; aiu) iftbe-law tefjisea what Bible allows, he must sidHait to iU ordinance, 
flftoasans xih. peaim.). , 

Theduty of the ministei is a little more complicated. * 

3 »o. ;i B 
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Tlioti|'h the state m»y tighten or loosen the loarriage tie^ more ^Uidn :itbe Bible sanctionr, 
it is plain enough that it lias no potrer to force hini to. use impBO^iertjr jEhe authoriCy it oMy 
have dcicgateii to him; and accardijPtgiy, It may be h^ duty in certain cases to refuse b^lt 
marriage and divorce. But it aeons impossible to deny theiudidity of ^ther, when saQctipD(|d 
by the state, on the tp-ound of its wanfing the authority of Scriptur^^^oBMvndae, sis 
CbriKtiaris are commamtod to many only in uie 'Lotidf we would be um^ftl^ne ues^ itou 
whole world. The law, tor mstsAce, might allow two peir^a to marty Hrithm toe torbutdeu 
degreca of relationship; but, bowevttomuch Iwt lamented Blis, no ICtoristoui lAlBtster would 
ti-cl hinmeff at liberty to reoimny one^ those ptoaons to si ubird party^.whiliSi .ilie other was 
still alive, and the legal ibicni undisaolved. Ir-fm contnu^mg^rttos Store Oiristis^ and 
aware of tlieir guilt, it would be a case tor d^ureb .diac^tn^ bub m btoer bistoa| sniely 
coirimoh Sense and charity re(i)uire, that the sbuulv'Vi exou^. To conclude, 

marriage and divorce are tolie held legal and vatid, when recogdisetjl Ju tiny way by the 
state ; hut there row be’^ases where, though the Christian allows toe nght, he 

dcni(« the moral rigntness : It is his duty to sUflbr them, but aot to form or share in lliem j, 
to liear his testimony against tlicm, and to search the Scn|^Tes, that be enabled to 

choose his own path aright.” 

I II. A mere contract, omi or written, britween thd'panMita of two parties, proposed to he 
united in wedlock, without the actual c^ilebrtttioU' of ths; marriage ceremonial, not being 
regarded by the natives themselves a.s of the essence at)d vslidity of majrriage, ought not to 
Ixi so ritgorried by, the Christian Church, or the Chriatian legii^tosa* ^ 

A'ote . — It is found on imiuiiy that such cohtnicto are oecasitmaBy eutered into ; but that 
tlicY are not held by the coiitrueting parties themselves to be oftoeeasence or validity of 
actual murnuge. Either paregt may resile from his promise, only the party so resiling is 
liublc to reproach or disgrace. 

IV. When the marriage ceremonial, authorised by Hindu and Muhammadan law and 
enstom, is tomially eelebraled btitweon the parties, whatever be their age, we are called ou 
by reason and Bcripture to regard such marriage Us civilly and legally valid, and, conse- 
quently, its obligations as mutually -bijitding. 

Note . — It ought ever to be Itome in mind that marriage is a contract, both civil and reli- 
gious. As its essence seems to consist in the union of a man and woman, who are pledged 
to live together us husband wito, its vaHdity cannot detiend oo the mmle or form of the 
cereniuniuf by which it is ratified. That ceremoniol may be wholly cjvil, or partly civil and 
rcligioiiH, nnd it may vary^todefiinitely witli the manners, customs, and sentiments of different 
niitmns in diflercnt ages. In every country, whether civilised or barbarous, there is some^ 
act, form, or ceremony, which is generally held to constitute marriage, and to legitimate the ’ 
children. When the question therefore is raised, whether we, as Christians, are called npm 
to regard those marriages as valid and legally bindiug, which are considered as such, by 
I lie tribes or nations to wlwm the married parties belonged ut tlte time when the matrimoi- 
iiiul alliance was contriK'ted and the matrimonial rites duly cclebnited ? It is humbly sub- 
mitted that we tti-e so culled upon, Tlte very expres.'iiou of the Ajiostle, " unbelieving wife, 
unbelieving husband,” i. e, heathen wife, heathen husband, of necessity imports lliat he 
regarded them us legitimately husband and wife, while in their heathen state, becau.se so 
constituted and accounted by their own customs and laws. So our Saviiiur, w'heu lie says, 
“ What <3o«l hath ioinetl togctfier let not man put asunder ” seems to irflply that those wore 
*' joined together ny an ordiiiiuice of Ood," or lawfully married, or were so ouited and 
regnrded by the laws and custorus which prevailed iu his time, though none of the partie..^ 
hud then become bf'lievcrs in Christ. ^ ^ 

V. Renunciation of Hinduism nr Muhammadunisni being regarded by Hindu and Muhaiu- 
niadan law and imag^e ns tantamount to civil or legal doiith, the non-renouncing party is 
ut liberty to treat tlic other us repudiated or diiwced ; but the. Christian conrsrt is not 
entitled to avail birowdf or herself of the Hindu or Mnhammadan law, and regard his or her 
voluntary renuimiatiou of uncestral faith us of itself releasing him or her fnan the obliga- 
tions of the previous conjugal alliance, or as reiulering him or her free at once to contract 
another. 

Note.- Tlie law of the unbilieviDg party may ent«B|j|||to regard the other as civilly dead, 
or legally repudiated. But the law of the bclievi^P|Krty doto not entitle it to regard 
the other as ipto Jaeto civilly dead, or legally repndtat^. A chahge of religious opinion 
<locH not, according to Christian law', dissolve any ptcvkmsly contraclod bonds or obliga- 
tions. Should the unlmlieviug party, therefore, not avail itself of tire conceded right or 
periuission of its own law, hut still think it go^ or Well e, c. ronsent,, wish, or 

wilt to live witli tlic believing party, and discharge, a« Jbefortb the duties of husband or wife. 
It is concluded that the latter or believing party la bpund by the previousWontracted 
obligution, to treat the unbelieving party or wife, precisely a» if nnl^haage of 

icIiEi'ioos sentiment bad taken place. , See 1 Id. 

VI. If the unbelieving party wilfully dewni or Affm obstinately to to Itwe urkh 

the bi'liciing (>erty, as husband or wire, .such witfuEd^rtion br oimtioii^ refismdif.heiQg 
uresuiiiptivc evidence of a real or an iotendod divofoo, it is. suptemaly desirabte wA some 
legal plan or nieaatnT should lie devised for universal adoption, wher^^toe bdiovOT sngiit 
jUktisfaciorily nhcertuin whether he or she has been definitively cast cm or fomatty rejMi- 
diated. ^ 

A’otf Tlii.s prop^ition assiimes it as indisputable that in,no case whatever, save that of 
nduitery, is the believer entitled ^o sue for divorce (sec Malt. xi*. 6— 8, and I Cor. vii, tO, 
II). \VhctbtT the HiikUi or Muhammadan law declare a renunciation of Htndufwn-mr 

Mohammadaoisoi 
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M«iHkie»iiMMi«oiiia to H tpktfuctth » imt gWBUd of diforcB or mot, the law of the Chnst^ Apti^catiiw with 

Aoctwliiwly. if the unlwlrertog party be a^toNauw 
wii^ to abide % flhe antetsodwtif f<»^ V‘’"^ the JWievrr ha« no optwn, 0 »ir«Uttn«. 

no altenuithe,; «» in that < 11 ^ ’ iwtlher h| tor ^n be any ditoi^ttttoii of the ongwal — — — — . 

marriage. Ifat if in ronsMtoeitoeol;'^ peBWtiaaioa and aaoction of Hiiidn or Mohatowadan 


mamege. 
b»r, 

^niiali|r; emit biff; 
the dfvorder bi|t the 

ibmer, Stw Uthwa and “ 
quentty, 

ta often ivinbaeftm to Ihwm , 
be the SIm ' IsHter b^: 

y' 


'hitoaitV or henwlf,»>in other wotda, finalty a«»d 
' * "* iite ptuty,--^ lattor not bNianff in fltw ciM»_ 
the wilfol and dt^twtrile act of 
it’oir|hh, .pn^niua .matiiw utdoni and, wnae* 
f^otn th* pniaent cematrtutibit eft 
fm|j^%«nt w ‘a^ i^rofadivfl enOrttiient on the subject, it 
the ontodhmtic party ; partiotthuiyif Utat pai^ 


.,,.^ So '‘tdow qgpdSn»ra«Bt in her.&thor’^ w in tJ»t 

of some o^r ’ W oo hifwny®«%, beoMtftng lui outhOaate, why be 

poaitivdy debatied all ao^,t»;i|i«f: then It he tp discover Vftown i»i|^ her own 

uneonatraioed win or de*^ cttoUitohncc of her conjugal alhance with 

hinaself? iTow » Itb to hnow eihi^eVehc is obidinateiy oent and detorwuiupl to avail heraail 
of her own law, wid ao to disown and, repudiate him for ever ? fir, whether from natorAi 
affection tfmarde'him, . or any dl^ereeuac. she ia vriUtng to forego the riglitand privilege 
conceded by her own taw,a]!kd imtscqiieildy willing still’to live wijlJi him in conjugal union ^ 
8oin« aatfaoritod phw or method by which tiieae important points can be lej^lty aswr- 
tained without noii^ unnecessary vk>%MW to natunU feeling or natiooal cuatooi seems 
imperatively demanii^ aPee by the comiridda of private and social wellbeing, and the 
piessing exigency of circumstances ^ 

VJl.. It is therefore humbly suggested, that, idWrder to asciHam die true sentiments of 
the uitbeiievtng party, the magwtnrie be autborimd, on |)elitio 6 of the believing pwiy, 
t<» have the former (beine at least 14 yearn of aj^ in the cas^ of a nude, and 18 in toe uane 
of a female,) brought b^i« him, in open cour^ or in hia own' private boose, or in luijr other 
convenient place, thwe to bir questioned in the peseooe or hearing of the petitioning (wrty 
and friends, us to his or her willingness or unwiltkigAeas to live with and be eonsidcrod tlm 
husband, or wife, of the latter ; that, if the unbelieving party bo found wiUing thus to live 
with the other, he or toe Ife at once pronounced at Bl^rty M» do so, and immediate stops be 
luben to ensure the cjonoummation of such votantariiy eJf^presOed wish 5 but' tiiat, in the 
event of a positive refusal on the part of Um unbeliever, it toe ^ examination, the same 
party (after the lapse of at les«t a twelvemonth, timing which toeWimy be ample scope for 
redcctioii cm the one hand ami couciUation on the .other,) be Hguin brought ^fofe the 
iiiugMtrute, and smtilarly interrogated as before ; that after all ptissiblo means of Conciha- 
twri have been triwi, shimtd toe refusal be still persisted in, the fact be poWtely autUHinced 
and udiciiilly recorded ; and tliat a copy of mich record, couotemqpmd by the magistrate, 
lie furnished to the petitioning party, os the voucher of a legal divorce. 


{No. O4.) 

From F. J. //tr/Sefery, Esq., Junior Secretary to tho Oovernment of India, to 
J. C. C. Suth^rlun4t K«l*« Sfwretery to the Indian Law Conimlsaton, 


I AM directed by the Right Honoal^bie the tjovcroor-gencral in Council to 
transmit to you, in order to im being laid before the Law Cuiqmissbncrs, a memo- ’ 
rial from ilie Rev. G. Gog<rt^ly, and plber missionaries, with two enclosures, com- 
platniiitg of certain legal grievances for wiikh they desire a remedy, ‘and to request 
tliat the ca^e of the memorialiitts ,«ndy be ctftisidered by the Law Commissioners 
in connexion with the subject of tlie Yes* foci of India, now before that body. 


Ftri William, 10 May . 184 



1 have, foe. 

. (Signed) F. J* IlailUiujjf, 

Ottior Secteift^ to tbp Cioverument of India. 


u> Mtty 1B41. 
No. ^4. 

Legislative 


(No. bo.) / 

From F. J. Esq., Junior Secretary to the Oovernment of India, to Con.. 

, Rev. A. J}u£y and dtUcf Missionaries. May is^i. 

** ■■ , No. «5. 

1am directed to acknowiedga the i^ipt of a tnemorial to the addrers of the Drpf 

Right Honourable the Oovetnor-geoerai of Imim in Pkncil, with enclosures, 
relating to certain grievaittwa auder wblpb native converts at prevent labour, and 
to nate ki re}dy that the papers hhyc been recited to riie Lair C^ommlssioti foi 
thdir eotisidcratiori. , , \ 

I have, foe. 

Foil R^ao), lu .Me) iJUi. f signed^ F,/,;iMalUflaj/, 

Junior Secretary to the Gowrnmbnt cl India. 

^ $00* ■ - 3 a 2 
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application of missionaries to remedy ,TftE DISABI- 
LITIES OF NATIVE CHRISTIANS. 


1.4egis. (\mHs 
h July 

No. I O'. 


From J. C. C, SutherUmd^ E«cj. Secrefatty Law Cornmvwioncra, 

to T. //. Mad^kt E#ft. Secrctarj^^ the Government of India, l^islative 
Department. ^ « 

Sir, ■ ' • ■ _ • 

I AM directed by Ujc Indian Law ComthissionerA to acknowted^je the receipt of 
your letter under date the totb in«itant, and of|he memorial therewith transmitted, 
wliich tliey arc requested to take into roni)i<||nition in connexion with the subject 


ol^tlie kd loci of IiuJId. 




PAfR. 4 . 'Die (lefccts 
or the laW 8 relative 
to marringiui and 
right! of inherit- 
ance* 


1'hr loss or total 
iorfcituro of |»ro- 

E to wbicli n 
IK) or Malio- 
niedun is (inhle hy 
fODOuncing thi? re- 
ligion oi bis fntbor. 

The coercion ami 
cnioliics 10 wliii'b 
perifons uridor legal 
age jnny be sub- 
jected by parents 
or guaiiiiuiks in con- 
«ei|uencc of ihcir 
changing their re- 
ligion. 


'j. The memorial refers more particularly to the situation of natives who have 
abandoned the reliffious creed of their father* many of whom; it i* staled, have 
become members of tlie Oliristian Church, This two-fold clas.s, it is represented, 
“ at present labour under sundry l^pl disabilities of a specific character, and ore 
also i^ft, in retcrenee to inatiy other momentous civil concerns and relationsl)ips, 
w ithoiit any laws to {riiidc and du'cct them.*’ 

3. On a reference to the draft of an Act for rlcclarinjj the /ea- loci of the terri- 
tories subject to the govermnent of the Eivst India Company without the local 
jurisdiction of Her Majesty’s Supreme Courts, which ha-s been prepared by the 
Law Commissioners under the instructions conveyed in your letter dated iitti 
January, the Governor-general in Council will perceive that persons in the cir- 
cumstances stated, are|ecogrased aa subject to the /c.r loci, and that » general 
(trovision has been made to gtiuril persons in such circumstances from any 
los.s or forfeiture of rights, in consequence of their renunciation of the religion of 
their fathers. 

4. In Note (i) appended to the draft Act, the Commissioners have exprtssed 
their opinion that the law to Ire administered by Her Majesty’s Courts should l>e 
modified so it.s to aH'nrd the same protection to persons in similar circuin.stancc.s 
within their jurisdiction respectively. 

5. The grievances complained of in the memorial are ritlucecl to three heads. 
Those that fall under the third head will be remedied by the application of the 
lex lad to persons in the circumstances stated, by which questions relative to 
marriages contracted subsequenjly to their change of religion, and rights of inherit- 
ance depending on such marriages, and rights of inheritance gtmerally to property 

'possessed by .such (rersdns under titles not depcndiilg on Hindoo or Mahomedun 
law, will be determined. 

6. The grievances stated under the second head will be prevented by the 
provisions in section Xll. of the draft Act in all the territories under the govern- 
ment of the East India Company, excepting the places within the local limits of 
the jurisdiction of Her Majesty’s Supreme Courts j if similar provisions are 
enacted for those courts, the measure will be qo|U^te, 

7- Tile possible grievances set forth under* H|pf^ head will (re iprevented in 
some degree if the provisions in sections XI. atarXlL ajrc made the general law, 
U.S sous or daughters, under the circumstnoces supppsedf Will (re sccurtxl in their 
light to maintohance from their fathers ; and if thdy are at an age at wrhich, by the 
law- of England, they would be considered coihpetent to exercise a discretion in 
the matter of religion, they will be entitle under the kx loci to claim such {>ro* 
tertion as the law of England affords agaiiist any coercion or oppressidlll used to 
deter them from following their new reitgfdm 

1 ^. In fraiiiing the cp^ of substantive la'lx’, it will be an object to the 
relative rigiits aiid dutt^ of parents and children. At prosent thp Uii| Coiii- 
inis>ioners are not prepared to offer any sppcUie suggestions on Uie sahjei^’’'mid it 
does not ap[H ur to them that there is an urgent occasion for special l^islatioa 
upon it. 

I have, &c. 

Indian Law Commission, (signed) ' J.C. €• Sutherland, 


ij'i aIhv 1 S ' 


Secretary. 4 
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To tlie HoBoontbie Gm^ Ewl of Auckland^ q.c^o. Q^^raor^nerel 

vof Tiik&i4in.Co(iiicil. 

,,.Itr.co|i}]>I^UK:e of Gov«»:nrac&t, oonr«yeH,4o ^ .in Mr. 

Skret^ry MWlikk'<^ wui JAoaary la«^, we have ibe 

traDsmitn Draft AcCi of tii« four fir^it recomqaet)<latio(i$ of 

our RqMKt of tliejist. October id the. form of an Appendix to Umt 

Hoport. ' . ■ Ai, ' ■ •S- > 

a. Ou tbe iotb . nU>sii|Mi^S^ief^ Mvldodt addressed a letter to our ^ 
cratary* traiMttH^itlg Reverend Gei^ Oogforiy and 

other Missionailii}) with two encloanrev^^mplainiiig; of certain legfal grievances 
fur Mrbich they de»re a r<!*hedy-. Maddock’s letter convaved to us tbe wish 

of Ooverntnentjbat should consi^r the M!^<***>fi**^i connexion with tlte sub» 
ject of the far jbei of India. * . ■ 

3 . We have (uxd^ingly dn^o^o^ and we think that the provisions of sections 
if X., 'XL and XI I, will affbrtl a'refi|^y for Uih grievances complained of, — as fur 

ot least as such an object can be properly connected with the other puipuses of 
this Act. ^ 

4. We .submit the Draft, fc^ether wit!) some explanatory notes we have 
appended to it, to tiw considerapop of your l^ordship in pouncih 


Indiap Law Commission, 22 May iSat. 


A. Amo*, j 
€.■ U, Ctmeron. 
K Mmu 
J). iS/ielf. 

H, MorradaHe. 
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Diuit Act. 

W'liEKKAs it is doubtful what is now tbe suljstantivc («) law of tbC place (A) in ^"n*- 

the territories subject to tite governmeul of the East India Contpany, without the ® 
local juriMlictian of Her Majesiy'a^ SuiMonae Courts at Calcutta, Madras, and Eocliwurc. 
Bombay; a , 

And niicreas also 4 practice |ias grown up in the Courts of tbe East India Com* 
pany, of administering U) every person not being a IJindoo or Mahommedan, —in 
all cases not specially provided for,— the sv^tabiivc law of the country of such 
person, or of the country of the ancestors of ^cb' |>crson, wftenever such substau* 

0 live law is not inconsistent with equity and good^jconscieBce ; 

And whereas al.<$o it is k||vful tor aliens to hold lauds in tlm said territories, 
and tliere is a great and incasing number of aliens in the said territories ; 

And whereas also tlie diversity of laws, which the said courts of the East India 
Company, according to the said practice, may have to administer, is likely to 
occasion great and increasing incdnvcnieoce and diificulty ; 

And whereas also there is in the said territories a great mid increasing number 
of persons, whose legal connexion with Uicir cm|p.trv or ^h the country of their 
ancestors is interrupted by iUa||[j||[fcacy, and it is'duul«tfuFwbctber the said prac* 
tice is applicable td sUch perse^^^ 

And whereas also the said cbditii of the Ea.st India Company w ill, in die afi* 
plication of the said practice, have frequently tq determine intricate questions of 
pedigree, before Uley can d^ide what law they arc to administer; 

Arid whert^ also there is in tlic said territories a large number of Armenians, 
and it is^uhtful what is thb Armeniais law ; 

And IRbreas wtso tbe English sul^liuitive law is Uns law of the place (^) in 
such parts of the territories subject to the j^vernment of tbe East India Com* 
pany as ate within die local jurisdiction of Her Majesty's Supreme Courts aft>re> 
said, fqkl H is expedlcot ilkst the law of the place in the territories subject to the 
^yeitmtent of tne East' India Company witlnn and without such jurisdirtions 
mdilid, as nearly as circumstances wilt (icnnit, te? tbe same ; 

And whereas also there is a large and increasing number of British subjects in 
the territories subject to the govemmem of the East India (Company, mid it is 
lawful British ;:ubjectsto hold lands therein, m well without as within the 

S'bO. 3BJ ‘ local 
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Application with local jurisdiction of Her Majestv*| Supreme Courts aforesaid ; and ibe courts of 
t'hriiiLna *^*'**'^** the East Indi^Company now administer English substantive law to auch Brittsb 
*' subjects whenever such substantive law is not inconsistent with equity and good 

conscience, and it is expedient tbot they should conihmie to do so ; 

It is hereby enacted, that from and after the *^uy of in the 

year 1841, the substantive law of the place in the (erritoriet. snbject to .the 
/^ovcniinent of the East India Company, without the local jurisdiction of Her 
Majesty*s Supreme Courts aforesaid, shall ..he ao much of the substantive law of 
England as is applicable to the situation of the p^ple of the aaid territories, and 
as is not inconsistent with any Regulation of thi% Codes of Bengal, Madras, or 
Bombav, or with any Act passed by thlaXioaDeil oT^iidia, or with this Act: 

II. l^ovided, and it is hereby enactira^' that pnthing in this Act contaracd shall 
apply, so far as regards marriage, divorce, tw ada||ion, to any person professing 
in good faith any religion other than the Ctirl^an.religidn. 

III . Provided also, and it is hereby enacted^ that nothing iu this Act con- 
tained shall he construed to prevent any court from deciding any case according 
to any good and lawful (c) local custom. % 

IV. And wh<;re.as also it is held by Her M^^ty’s Suprdltic Courts al'Calcutta, 
Madras, and Bombay, that (d) no Act of Parliament, which has been passed since 
the thirteenth year of his Majesty King George the First, extends to India, unless 
there be in such Act a special provision to that effect ; and it is expedient, as 
aforesaid, that the substantive law of the place in the said territorics’J; within and 
withoiA the local jurisdiction of the last mentioned courts, should be, as nearly 
as circumstances will permit, tlie same 

It is therefore enacted, that no Act Parliament^ passed since the thirteenth 
year of King George the First, shall be held to be extended to any place in India 
by virtue of this Act, unless there b« in such Act of Parliament a special pruvi 
Sion for extending it to India. < 

V. And whereas no court of the East India Cum |)any is in respect of the ad > 
ininistratiui) of English law-, a Court of Law, as distinguished from a Court of 
Equity and good Conscience ; and doubts might arise in what way such courts 
ought to adjudicate the legal rights of the persons suliject to the substantive lavv 
of tlic place enacted by this Act; and to modify such legal rights wlienevcr 
equity and good conscieoee require ; (e) 

It is hereby euacied, that the said courts of the East India Company shall 
adjudicate sucli legal rights, and modify the siime, whenever equity and good con- 
science reijuire, in the same way in which the said courts of the East India 
('onipany now adjudicate and modify the legal rights of British subjects. 

VI. And whereas it is not expedient that the distinctions, (Jf) known in 
English substantive law, between real property and personal property, should 
subsist in the territories subject to the government of the East India Company 
without the local jurisdiction of Her Majesty’s Suprwic Courts aforesaid ; 

It is hereby enacted, that all immoveable pruperty|%ituate within the territories 
subject to the governiiKuit of the East India Company, and without the local 
jurisdiction of the said Supreme Courts, and every interest in immoveable property 
so situate, shall be regulated by the rules which regulate personal property accord' 
iitg to the substantive law of England, and sliall te adjudicated upon accordingly 
in all courts within the said terptories, whether established by royal charter or 
otherwise, 

VII. Provided, and it is hereby enacted, bereia^contained shall be 

construed to affect tlie distinction (g) recognised by the law of England, as well ns 
by the law of other civilised natiops, according to which succession to immoveable 
pro|)(’rty of a peison deceased, follows the law of the place where such pro|)erty is 
situate, while succession to moveable property ofa l>crson deceased follows the law 
of the place of the domicile of such person, 

V^lli. And it is hereby enacted, that an all dt^s to be decided under Ibis Act, 
an appeal shall lie frdm the decision of any of ibe cc^rts of the East India Com- 
pany to such one of the colleges of justice established by the Act of the Council of 

India, No. of 1841, as is situate in the s&me piesidencjt as the court, whose 

di'cthinn is appealed from, subject to such rules as are contained in that Act, 

IX. And it is hereby enacted, that in every suit brought in any court of the 
East India Couipanv, wherein the matter out of which the cai^ of action arose, 
shall have had place before the .said day of , 1841^ the decision sliitli 

be according to the law or Iv w's under which the paitics shall appbar to the cnuit 

to 
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to hove ilieiatetves to be living, or a^ording’ to eq'uit^^ ttiid good con- 

iibcb fe#' or laws, % 

X. And it Is biwtfb;^ enactiMl, Utfl noftbing in this Act’contained sball' npp}y to any 
Hindoo pr Midiommedan; or t^'lny property of any Hindoo or Maihoibpioain (A), 
unt^s stush HMoo or SAaSipi^inedajn shall have renounced tlie Hiirdoo and Ma- 
homlllfKlah rOllgl^' (i)". . ■ 

XL Provid^'i^ lb Hindoo ‘br Mahomuiedan shall by renouncing bis 
losfe any rights of wdpertjl', Or dlj^ve any other person of a^ rights or property, , 
XII. And it is »srH>y etwdfed, that in tlw territories subject to the goverpmenl 
of the East In^la Cjjanphiij^widlout jUie lodd jnti»)ictiou of Her Majesty's Courts, 
aforesaid, so much'of the Hindoo and ly^idnainedan law as iiidictt forfeiture of 
property or rights upon any party renouncing' either of those religions, is abro- 
g«ted. ' ■■ ■ ’ / ' ■ ' . . , 

XIl|* And it is horehy«nacted, that nothing in this Act contained shall anply 
to the Court of the Recorder of Pj];ince of (A) Wales’ Island, Singapore, and Ma- 
lacca (/)•* m 

k - 


No. 7. 

ApplkaUoo 'with 
respect to Native 
ChnsUiuM. 


Notes to tub Dbavt Act. 


(a) SeasTANTivE Law. 

For two reasons we dunk it right to explain tlte sense in which we have ufee^ this 
expression. s . ■ s' 

First, iHscanse, though thehxprottsion been used in treatises of jurisprudenoe and in 
official reports, it has not, we believe, l%n before osod in legislation. . 

Second, because we believe the expression has been used, or at least understood, in a 
sense different from that which it is intended to bear in this Act. 

It has been used or undemtood. We believe, as if it included the definitions of crimes ; a« 
if there were substantive criiumai,.law,. and substantive civil law; as if the only subject 
matter of the whole corpu* juris excluded by it, were the rules of pleading, evidence, and 
procedure. When the exjtrcssioa is used m this sense, the rules of criminal pleading, 
evidetU'e and procedure are considered as adjective to the penal coda, or definitions of 
ennies, the penal cotie itself being considered, nOt as ailjective to the civil code, but as 
Miltstantive. 

Ill tins Act we intend the .term to include only the definitions of rights and obligations; 
and we consider the definitions of civil injuries and the definitions of crimes as parts of 
adji'Ctive law. 

This, we think, is cleatly the correct import of the expression. The definitions of civil 
ii)juric.s and of crimes arc evidently only necessary for preventing infractions of rights and 
obligations. 

if we supixMic every member of the community to have sufficient motives, independently 
of legal proceedings, to nmpoct the ri^ta of his neighbo^ and his own obligations, there 
would be no use in defining civil hijuries or crimes; that -is to say, definitions of civil injuries 
and of crimes arc of no use, exc<|tt as adjective to definitions of rights wid obligations. 

Wc have also the authority of the Fourth Report of the English Commissioners of Criminar 
Law for this use of the expression., < 

It is in the firsa place material (they say) to advert generally to the relation which 
he crimuuit branch 4>f the law bears to the Wbole system. Every system of municipal law 
consists necessarily of two distinct parts, which may be disiinguis^d as substantive and 
adjective laws. The former comprehends tita definition of civil rights and obligations; 
while it is the office of the latter to ur^yeot the occurrence of certain grave iufracltons of 
such rights and obligations. And q | | |.mode of prevention, namely, the infliction of punish- 
ment on those who OTOnd, in order, oy example, to deter others 1mm oHienduig, constitutes 
the great principle on which the taw respecting crimes and punishments is founded.” p. 6. 

(d> Law or the Place. 

l^ex /oci. I'be Hindoo law and the Mabonunedan law arc properly tlie laws of persons 
belonging to the Hindoo and Mahomntedan r^igions ; they cannot tlierelbre be considered 
as lex litci, in the sense ih which English law w the lex loci of tlie Presitieucies, although . 
they ate the laws of a vast majpiil^ of the inhabitants. 

(c) Local Oobtom. 

Besides local customs, them are h) country customs of families and customs of sects ; 

but_we believe there are no ettstotna of any families, other than Hindoo or Mahommedan 
fiunifies, which are excepted from this Act by the general exception in section X. 

With legard.to customs of sects, the case of the. Parsees is the only one wc are aware of, 
eonee^iog which th^re can be any doubt. But aU that relates to marriage, divorce, or 

300 * 3*4 adoption. 
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adpptkm, is excepted bv seotioa IL, aod we suppose there <<»a -Msccf^y' be. anything ebe 
which the Parsees would not be willing to sacrifice for the sake of (jaring the b^ aj^icable 
to them the same in the mofoasii an in the Presidencies. . . < . , 

Jains, Budhists and Seikhs are to be considered as Heterodox Hindoos. 

(d) Wc wrote to the of tbe Supreme Courts of Mudra$ and to 

if this proposition is correct as to their Courts, and have m early 

Tlic answer of Sir Robert Comyti and Sir Edward Gambit ^ow^ .tlidf tfce prepetition is 
confect as rcgarda tlte Saprepie Court of Madraa. By Sir Henry Roper’s answer, it seems 
tliat ihc question has neva^ drnsided at Bojndiiiay. -Erom the evidence of ^ Ralph Rice, 
however, Wforc the Select Cmnmittee of the ttouse. Ojt Lords, 1840,' it af^tors. that tbe 
thirteenth year of king George the First Ims Jh^.c^ at Bombay also, as the epoch 
at which English law was introduced by the estohiishpient of tlie Mayor’s Court ^ 

We observe also m the Reports of Cases decided %y tbe Sudder Bewanny Adawlut ^ 
Bombay, vol. 1, n. 848, that a case is cited by the Ad vacate -general frobi the Qonrier news- 
paper of the dOtn January 1818, in which tiie laarwed Kecorder of thatday ismada to say 
that 'Hhe first charter oi. justice ini^t be said to be that of Qeoige L in 1726, creating the 
Mayor’s Court at each of the three r residencies*^’ l^evhi^s l||ierefors tlie allegation in the 
preamble to this section may be cemsidered suffici||tly previaL. 


(r) Equity avd good sc 


The mofusflil courts as regards English law ttfO^atlKdurts of law, but of equity. 

They now administer to British subjects the Samo’ system v^ieh is i^nai^tercd by 
English courts of equity. See the case of Hoo v* Peter Marquis, Reports of the Sudder 
Dewanny Adawlut, vol. 4, p» 243. ^ . .t. .. .. , . 

But one very remarkable difference in their circumstances causes an equally remarkable 
diflerepce in the modo'ln which admittUter tKAf They are courts adniinistettog 

Rnglifib equity in a country in which there are no wurisr ot Erigli law. This 4s a vast 
adviintage. A very great poition of the -busiiHm ‘m English courts of equity consists of 
attempts (not always, though generally eftfcctual) to prevent or remedy the mischievous 
cfTects of proceedings in courts of law. Where Uierc are no such couits this function has 
of courfw; no existence. The mofussil courts have nothing to do but to administer equity, 
fiillowiiig law of course, but iinembarraMsed by the co-existence of courts of law, that is to 
say, to giv(f to every suitor his legal rights v^en there is nothing inequitable «i them, — 
when there is anything inequitable, then his legal rights modified and (jorreefed by equity. 
Again, us evciy British subject who sues in the momssil is seeking equity, he is obliged, 
according to the well known rule, to do equity as the price of Cmaming it. 

'fhe eSect of this Act U'ill not be, to introduce any new system into llie mofussil courts, 
but merely to extend to nil per|pns who are not Hindoos or M^homnuKtaus that system 
which is already administered to British subjects. ^ 


(/) Distinction between Rrai, ani> Pbusonal Property. 

This, in the early stages of English law, would luive been a very important change. But 
now every man may by that law diHjiosc of his real proj>erty by will a» he pleases. And by 
Mr. Fcrpasson’s Act the real estates of British subjeets in tbe Presidencies arc liable for 
debts of all kinds. Practically therefore, tliis change will not l>e ii great one, especially when 
take into account the circumstance that all the mofussil courts are courts of equity, in 
which kind of courtvS the distinction between realty and personalty are not looked upon with 
favour. 

We apprehend that the law of primogeniture us it now exists in Enj^nd has not much 
direct operation, because the greater part of landed property is either in^ttlemeiit or passes 
by \ri1l. It is probable, however, that the original law of primogeniture, excluding as it 
did any testamentary power, has still a considerable indirect effect through the feelings of 
landed proprietors. It pn)bubly induces therii in tlmr settlements and wills to make an 
eldest st>n, as it is commonly expressed. 

The question agitated among political economists has beqti, whether a compulsory law of 
equal partition is beneficial or otherwise. We believe it has not bden frequently urged that, 
so long as every man is left at liberty to divide his propafty as he pleases aftdr bis death, the 
national welfare requires that, in the event of hi» making no .provision, the principle of 
primogeniture should prevail. 

Whether, in a country where the jmwer to 8eUj| and devise real property exists, the 
feeling iuftivour of primogoniture, or soinetinqg apprmchhig to primogemture, with its etfect 
iqjon wills wnd settleimmts, is beneficial or not,— 4s a qu^lion loo wide to he diseuased in 
tins note. Nor is such a discussion necessary for toe prefiehjt purp^ ; because the feeling 
docs rioL exist with regard to the real property of/Engiisbmen in India, and assm^edly 
couUI not be created in"^such circumstances by merely pernfittiug the remnant of the 
ujicient Englisli law of prinjc^eniture to continue inexistence. The existence of that rem- 
nant, ihcrcAuv, surely holds out uo prospect of advantage, equivalent to ^tbat of having one 
simple and unironn law of succeHsioii for all kinds of property ' 

There is one disiini tian IxUween movfe q^ e and immoveable property^ WhiOh we believe is 
in practice observed in the iimfusstl. nudUliich we think oU0it tobAVa Bie lOfiietipB of law. 
We mean ihc distinction introduced iuto EugtUh law by the ?itatute of Erauds, Which makea 
A wriliilg 
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writing *nd si|^Atore neccseaiy In tt conv»»yattaf of real property. But jwe tirink a provi- Applicaii^ vl^ 
eion to tliis cnert trill more tmperiy form the subject 'of a aephrate Act ImflEA'df an excep- re*p*<» 
tkw to tbta s^tiOtt. '■ -» ChiirtlW*. 

(g) It canuot be denied that, by the rec^nititm of thw distinction, the dtdkitiHi'4oe^tk>n '• 

of domicile will fiequentiy ariae . fee derision in the mofoBsil eourta, and also that those 
courts wiH frequently have to inquire what is Uw law of tiie doiuicde of a deceased, person, 
in r^peet of sucressidn to ntovsable property^ These didtculties; howeteft' eaaniA.'b*^ if«' 
mov^ Without making BritUth India an exception in this respect to other British posiriMiif 
and perhaps to the ^olO civilised world; and, eyen if we thought it advisable to"“"" 
the abolition ^ flte distinction, We shbold doubt whether any Legislature exc<^t ' 
perial f^sriiantstt, could with perfect pn^riety alter a|»rt otphekw whi^ seems to have 
a near relation to the emwbos mter 

When we comti to the codes of subttantive lau/^ise shall go fully into this iwbjeoMundt 
ehnsider how fer we can. Consistently with a due Teapect to we general practice of natiour,' 
relieve the courts of tliis coiottry feom the necessity of fpf>l3r*ng any otiier .^aw than that'"of 
the place. *+ . ■ 

ih) The right of Hindoos and Mahommedaris tb have Hindoo and Mahotnmedan law 
administered to them is liinited, both in the Presidencies and in the mofhssil ; but the 
limitation is not the same in tihe two cases. Nrither is tim law administered to these two 


(practically at least) 
peav-4e -ItfrwequiMdi' 

for t t ff’ ttm w * this I n dian Wipii i o -ee«>awto,»>wia»> 

Hiwilnns, Malwinuiedawa, IWHin mt. ■■tlm.lli'n itr m II 

catice ill wliioii ™luidoo ami hialiommedon law are not t^pw SBCci ally reserved t oltf^^iHypr 
may not continue to be Biic ciallv reserve d to them, as that to wbicITuie^itsr^cKssswirbe 
su15^<^ 'mPsuC ST c^Ses. ft w awontooe W if tBJTtlflSffiroilfB 

a hal rir' amitr^Mttv t a rtiw r ''ti ieiffl « t!w i tt'itW iriP^f ^ uh u H bu tisa 

saMM» t a npe e tia e l y wr the PttisWqm 'i WBud m a w*w >i' " '* y» s«sa , 

,,a3Ma. Ant, i hfiwrnwr, ia .iiWa i i d i ri ' fes»»l i fe . l aa ti dl as a . onl y».4liBdj M i y , BjC o yiW fflW 
other two would be out of place in it. mmimm 

of) Aficoirding toihe ibese persons,, Aft 

Hindoo and Mahomniedau relimopii^ the Hindoo and ^^ia nommedan Isw a W^ll not he* appli" 
cable to (hem rcs|icclively. Tj^iey will become properly Bubject "to the^x^/oci. It BT 
lU'cesMary however to provide against any low of rights to them, Of tyun y t Wh er^fW iiW Wlt * 
through ‘them, by thi» change ol law. This is done by section XI. 

Hut liesides the change from Hindoo and Mahommedan law to the Urhei which owes its 
origin Id tliiB Act, tlierc is a loss of rights consequent upon reaUiiciatba of the Hindoo And 
M iihoiiimt'diin religions, by tlie o^ieration of the two systems of law belonging respectively 
to those rtdigious. It was Jp prevent this loss of rights (jiat Section IX. Kegtilatiun VI/ 
of 1»3*2 ol’ the Bcijgid Co«! was enacted. Section Xlfrof this Act will make tlie law 
titiilorm <jn this point, throughout the territories under tlie government of the East India 
C ompany, exeepi witliin the limits of the local jurisdiction of Har Majesty’s Supreme Courts. 
We think it ought to be the same within those limits, but to make it so does not fall within 
the sitope of tliis Act. 

(4) The whole of tlie Settlements in the Straits being subject to the law which is admi- 
nistoAd by tiie Recorder’s Court, there is no room for the application of this Act to those 


classe s, in. ca ses where th^are not cutitlM to thuhr own laws, the same 


SetllcnientB. 


(/) We. at first thought of e.sieuditig, by a general provision in this Act, all the Acts of 
the Council of India w|,hc 1 i have extended the provisions of Acts of Parliament to any parts 
of India, or to any p('i>oii!r in India. Hut having tirakal through those Acts, we lielicyo it 
will bew-aaoMXixpwticta. comae to 4i*a k a . separate and spaciaLptovision for that purpose. 


MrNUTfi by the Honounlble A. Anm, dated the 23th April 1842. 

These papers have been detained for a long time by Lord Auckland, in conse> 
quence, 1 presume, of the extremely iniportaot and urgent mattersfvhicb engrossed 
bis attention, it is scarcely to be expected that Lord Ellenborough can, for 
some months at least, find time to consider and write upon the subject. 

. I incline to think that we should send the papers home directly ; bdt it would 
be advisable to accompany them with sonle general remarks of our own. Per- 
haps we can say that; as r^^As East Indians Portuguese and others of European 
origin or descent, and f)em|)s Armenians, if they are desirous of the dmoge, 
we think that the suggestions of the Commission are salutary, but we entertain 
doubts as to the prudence of the ctiange as regards other classes ; and that we 
are not to be understood as adopting the opinions of the Commission as to what, 
in the absence of any new provision, is the, actual /er loci of the. country ; and 
under the present circumstances of the coullryi we think it moid prudent not to 
300. 3 C * ‘ publidh 
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imblish thfj flratt At t, especially without consulting the Govemor'ig^Mi^ who 
would prohiibly not like to give an opinion on the subj^ Without it 

more at leisure than l»e can be expected, to do at present. 

. (signed) A^AttuMU 


le Law 


Mikute by the Honourable ff. T. Prinsep, dated the 29th Apr^i842 

I AM sorry I cannot agr^ to the principles on which the propositions 0: 
Cninoiission in regard to the iex loci of India aVe based. 

The Commission state it to be doubtful what is the substantive civil law td* 
which parties not being natives of Great Britain, and not Hindoo or Mussulman, 
are subject, and add that a practice has grown up in the courts df the East 
India Cominmy of administering their own law to such persons. 

Now this seems to me to be an erroneous basis on which to found any law 
upon this subject, for it is a well known ahd fidjv recQp^if|ed prinejiule in all 
eastern countries, frotii Ciiina 'overrto 

dfiHl/(iHg'‘]'lHltTlffi.s (>. c. sulmiittiioy enemtesV and licensed rpAidp jjjji g |y ' 
if" not M'alioroetian or of tTic religion of t he country, slirtll bring with them for al l 
(lomosiic transactiontutlicir own cus toms and lav^ itjldudipy^beir oW^gilgii i.f 
mhrriatic and rules of inheritance . 7 

' Our courts, instead ot bein ff^harge abl e with allowing a new^oractice to grow 
silchtly up TO triis po ini, nave only recogni sed and acted upon the law^tev 
Tflffllftjii' ftJiiu, tll Bl Ife, 'l.he"law appnba m Europeans when they were mere 
ifijeusecl sellldf8"'nn(i Traders' iresd ing unger su'lleraoW m ttic' ports a nd c ities**pf 
India, ' " ’ " ' 

_Te law of England, which is m u ch less liberal on this po int, i^ based on prin - 
cijilcs that can never. I conc^e, b e’ ^*xtenclcd to ijisi^tic s. and its origin will no t 
t^ar close mvcstigalion ; 1 cannot consent tliercfore to, recommend to tJic "Home 
yfulhbl'ItfEi Ihd dobfilion of such a law as that recommended by the 1/aw Com- 
iiission, which, beginning with a declaration that it has hitherto been doubtful wliat 
was the law of India in re, sped to foreigners, and that in consequence of such 
doubts an erroneous practice had grown up, proceeds broadly to lay down that 
henceforward all foreigners, ^iatic as well as European, shall in all matters of 
inheritance be dealt with arcordiug to the law of En^^and, inodifitnl only by 
the renioval of tlic distinclions lietwcen real and personal estate. 

But though 1 disapprove of the basis of this law, as it is now drafted, I am 
fully scusiliie of the tlisadvaiuages that arise from uncertainty, and of the neces- 
sity of prescribing what the law and practice shall hereafter be, imau especially 
in cases where no special law is alleged and established as that recognised by the 
family of the deceased. Alllumgli, tlicrofore, I would not hastily abrogate the 
recognised and well understood principle which allows to foreign settlers the 
privilege of handing iloaii theii^roperty to their posterity .according to the law' of 

ilt T have no olijection to a llowing to E nglish l aw 
lea ve ttT 


their nation and sect, 1 shoiili 
such a preferenee .is slioiiTtr 
imoLlic r spec'hil rilW' Ts not iifcadeiT pnd put ^n cvideu^ 
This win allow Arincmans anti Christians of thi 




lenev er 

i ' 


le half race, and any other 
eliiss that pleased to take the benefit of English law, and so the Portuguese and 
other European foreigners, unles-s the.se latter lay claim to their own lawj which 
assuredly they have as much right to do in respect to their estates in the interior, 
some of Inch are very ancient, as we English have in respect to the estates 
our anecstors acfjuired at the same early (lerioct. 

1 object to the teiins of sec tions X. XI. and XII. of the Law Cominissiouers* 
draft of law. 

in section X. it is [irovided that the. Act is hot to apply to atiy Hindoo or 
^lahomedan, or to the estates and property of such, ** unless such Hindoo or 
Mahomedan shall have rcuouuccd his religion," implying that upon reuanciation, 
liis estate is to be administered to according to English law. 

Section \1. piHividcs that no one by renouncing is to acquire or deprive otiiers 
of any rights of property. 

Such a law as this would, as it seems to me, leave things in a strange confusion. 
A, a Hindoo, ha.s turned Christian. ^lis wife is still |liudoo, or may be Christian 
likewise. His ot.'.tc. however, is to by English law, ai>d he may will it away 

to 
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U> botH n-i{|on- find .brotiM^«. If be di^ iiati^tatti, tfic adminis- Api^iciivJli^''iir}i£^ 

tradbn is sdn to be taken ou^ by Jthe \ridow’, bebg a as heir pf a Chfistuin ^ 

and British soi^ect, and the familjr iHive thus to recfcive a stwbjEtP ItfW of Hhich ""*^*“** 
they are qoite ignorant. 

f would leave out both these stations, if the Act be ever passed, as imperfect 
and impossible of application, besides being calculated to do much nusehiuf, 1^ 
exciting apprehennon that they are prepanitory to an attempt to produce exten- 
sively the siajUis for which the Govemmeht tliu^ deems it necessary to legislate. 

I have noTobjection to section XII. standing, provided the word “ abrogated** 
be changed for “shall not he enforced by any British court." 

4. We cannot pretend to abrogate what is matter of religious bdiof, atid su'ppBlikl 
to have revelation for Us ..origin. ^ 

I would here remark, that if whatever calls itself Hindoo or Mooaultnan is to 
be left in statu so far as concerns the law of inheritance, &c. very little will be 
done to simplify the question of substantive (esr loci, for the special ctiftoins of 
Goosaines, Jains, and all the various heterodox castes and races of India come 
within rite word Hindoo^ und'-tiie -law of inheritance to them is not the law 
of Mentr^ nor The' Metaeshars and.^Dyabhaga, bia their own .special custom^, us 

provedrin- evidertce: ■ ' . 

In like manner there are many^narieries of Mahomedan law, iutd-.lha. JSlieoas, 

Malikees and others claim always, tmd have been allowed to have their estates 
descend and be administered to according to thcir«a(>ecial doctrines. . i 

Even supposina- thereforei“riie”draftofAjet profiosed by.tlie Law (yomnUsiUMOcrs 
to-be made law,' the emrrts admiaiftteuiug luwiU. have.. W-viakc-^^vidcncc in .rtigUTd 
to special cuHtom.s, and be 4 n-tbe-sa<n« uncertainty iu w hat Taw . is tu.be 4ij[>piuil 

to>'the purtienUu' Hindoo and Maltomedau - estate ^teforc. them, ..as they arc now 
under the universally recognised principle of Asia, w[hich rcspecls tlie Iiiws....4m4 
customs of the settler o( w hatever race he may be. and allows ihc claims of 
inheritam:e to his estate to' he prelerred and decree of distrihntiun to be made 


under that law. ~ 

Ill order to make tlicir law. more complete, the Law Commissioners ought, as 
it strikes me, to liave laid down in rc.spec1 to Mahonu*dan.s, that the Soonec law 
of 11 boo Humcefa and hi.s school should be the substantive law for Maliomedans, 
unless tlie fact of a dift'ereiice of sect and other specific known law l>e esta- 
blished in respect to the deceased. •# 

And so in respect to Hintloos the law of Mienu, with specification of the 
tract in which the Mitbolo varielie.s are to be the rule. This principle in respect 
to ihebC two great cla.ss<'s would be quite cousistetit witli the further provision, 
that for strangers the Engli.sh law slaaild Ik- the rule, when other special law of 
the deceased might not be pleaded and proved. 

We art; not going to pass this law at pre.sent, or 1 should deem it tiecc.ssary to 
go more in detail into this subject. 

I cannot, however, let it be .sent home to be submitted eventually to Pariiament 
witliout .soiuc protest against the principle which has been adopteif in its prepara- 
tion, whicli takes no occiiunl lyhatever of the recogni.sed practice of Asia in 
respoet to the estates of alien.s, which I regard as a .substantive law already 
established for them, and acted upon as such in all the -courts oi India. 


(signed) //. T. Primcp. 


Minute by the Honourable ^ 4 . Awwm, dated the jd May 1K4U; and Note by 
the Honourable the President, dated yih .luly 1842. 

I 00 not think it necessary, for the purpose of legislation, to come to a decision 
whether we are satisfied with the theory of the l.aw Commisision, that l}riti|h law 
is the lex bci of India, or with that of Mr. Primsep in favour of a custbrn of 
Asia. We have before.oiljia practice pretty clearly esiablislied, at least for the 
Pipfussil court.s, which is consonant to the alleged lex A»iatica. That practict; 
ii "'attended with g+eat uncertainty and ioconveuicnce, cjipecially where a preli- 
minary question is doubtful, vi*., as to what tlie law of the individual must be 
deemed to be; a question not depending on domicile, but involving inqiiirie.s of 
pedigree and legitimacy, Ifosides many p||nts of law which dfe by no means 
settlor. ' * * »« 
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7. 

B witli The inconveaieDces of the existing practice being impilest, 

Nftiive consideration bow fhr.it is exp^ient to remedy them ti^ ^ 

^ of the British law? Such a measure would remedy the inoonrealen^ wkieh 
attend the present system ; hut unless the British law be introduced inth exQ^» 
tions and qualifications, it would entail far greater evils than those which it 
would remedy. j - 

Tlie Law Uommission have accordingly admitted that in no case can the whole 
code of English law be made a|>plicable to any class of persons in ihe tnofatoil ; 
the more complicated provisions of that cipde must be exceptdi. Again, upon 
ceilain inattors which have, in some measure, a reli^ous aspect, auch as marriage, 
the Law Commission do not propose to interfere. They think it wonld be im« 
prudent also to interfere with Mahomedans and Hindoos, whether orthodox or 
heterodox. 

Pisci^gions on the subject have taken place in Council. I (toilected that it tvaa 
the general opinion that in the cases of East Indians and descendants of Por> 
tuguese, in which so much difficulty arises as to determining what is the law of 
the individual, the proposed Act drafted by the Law CotninisifioQ would be 
highly beneficial. With regard to Armeinans the difficulty Is of another kind, 
viz., assuming that the law of the individual is that of Armenian customs ; what 
arc those customs ? As the Armenians appear to be desirous of being relieved 
trout tlic uncertainties attending their own customs, I did not collect that (if their 
wishes were clearly ascertained) there would be any reluctance pn the part of the 
Council to extending the Act to this class of persons. 

^8 regards all other European foreigners, I think there are many reasons for 
including them, and I do not see that they can complain of being subject ta^itbe 
same law by which they would be bound if they went to England or another 
English colony, especially after becoming domiciled. This indeed is agreeable to 
tti(; general custom of Europe, especially as regards the transmission of immove* 
able property. 

But there arc otlicr classes Of |)er8ons in India, permanently or transiently 
residing there, wlio are neither of European origin, nor Armenians, Mahome- 
di/h, or Hindoos, even in the most extensive application of the two latter appella- 
tions. 1 do nut suppose tliat we should be desirous of interfering with the 
usages of tlie Parsees, unless at their own desire ; but, independently of this sect, 
1 doubt whether it would be expedient to make further exceptions. However, 
as much diil'crcnce of opinion prevails on this subject, 1 think the. consideration 
of these cases may well be postponed so as not to impede the attainment of great 
benefits by extensive classes of the community, who in various cases do not 
know what laAv tliey arc subject to, and in otiicrs, or sometimes the same, are 
said to be governed by laws, the provisions of which no one can define with 
accuracy. 

There is, no douot, much difficulty and delicacy in the question, where Hindoos 
or hlalioinedans turn Christians ; but I think the principle ought to be that tliey 
may become subject to British law, but that this shall ' not prejudice any vested 
rights in other Hindoos or Mahomedans. 

(signed) A. Mutt. 


4. 

Note by the Honourable the President in Council. 

Tiieue is so much difficulty and delicacy in this question, and it bears upon the 
interests of so many classes of persons, that it would be dangerous, i think, to 
legislate until opinions are less divided on the subject In the meantime, it 
might be as well to ascertain the sentiments of the Goveraor-general, and to 
solicit the opinions of the subordinate governments, none of wh<MU have yet been 
atlorded the opportunity of taking a part in the discussion. 

(signed) fV, W. Bird. 


7 July 184a. 



13 


13 


No. 5^ 

®i7A'rf^/EsqfeOS®c Govcrnin«f»t.of Ii»dia, to 

Y thcCfcief S^cr^stHfies to tlie Goveriwncttts of FoubSt. Geo^ (Ko.; i57)> ChotUan*. 

BomlHiy (No. 158), and to U»e Government of tlw^Notlb^W^st Pro- 

^vioces ^ 0 , 159)- ■': ""'VY, 

i No. a*4. 

Sir, ;;• ■ ■,'' '•■;•'■■■•■ 

In a letter, No. — — , fi^m ti^ departfi^t.d^ tlw jist Miiy 1841, Legit. Depart * 

copies of a Bepoit the Law C^iimTtssioners, datj^ 3»st Madma. Bombay.. N.W.Pwe 
October 1840, on ,tiic snhstlUlttye law to . which all perwma In the 
{iiofusiHl, oot subject to Hindoo or Mahomod.an. civil law, should ho. 
subject, were forwarded for suhmusibn to the . . 1 am now detured 

to state for the information of' , dial as the subject dtacussed in that 

Heport relates to; a matter of general impwtonce, the fJonoorable the President 
in Council is desirbds of receiving the opinion of as, well as, 

through the government, ' tlie opinions of the judged of the Sudder Court, and of 
ofilcors of judgment and experience in the Presidency of 

2. The Law Ck^mmbsioners, i^eeihly to the request of the Supremo Govern- 
ment, prepared and submitted a^draft Act upon the principle of their first four 
recommendations ; copies of that Act accompany tnis communication fin 

similar opinions. 

I have, &c. . 


.M. 

»5 


B. N.W.P 

13 18 


Fort William, 8 July 1842. 


(signed) F}, J^, Holliday ^ ^ 

^Officiating Secietaiy to the 
jF . Government of India. 

•W , ,Ai, 


(No- 57.) 

From F, J. HeUtidayy Esq. Officiating Secretary to the Government of India, 
to F. J. Holliday t Esq. Secretary to tlie Government of Bengal. 

Sir, 

On the 28th May 1841, 12 copies of a Report of the Law Commissioners, dated 
3i8t October 1840, on the substantive law to which all persons in the mofiissil, 
not subject to Hindoo or Mahomedan civil law, should be Subject, were forwarded 
to you. I am now desired to state, for the information of the Honourable the 
Deputy-governor of Bengal, that as the subject discussed in that Report relates to 
a matter of general importance, ih^Hunourable the President in Council is desirous 
of receiving the opinion of his Honor, as well as, tbrougi) him, the opinions of the 
judges of the Sudder Court, and of officers of judgment and experience in the 
Presidency of Bengal. 

2. ’The Law Commissioners, agreeably to the request of the Supreme Govern- 
ment, prepared and submitted a draft Act upon the principle of their first four 
recommendations ; 1 2 copies of that Act accompany this communication for 
similar opinions. . 


Fort William, 8 July 1842. 


4 have, &c. ^ 

(signed) F. J, Hallidayy 
Officiating Stxfetary to tlic Government of India. 


Legis. Com. 
8 July 184s. 
No. 33. 


Legii. Depart. 
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of DecreeH ol Civil 
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Lc^ih. Cons. 

20 Morcli 1841. 
No.H. 
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No. 8. — 

SALE IN EXECUTION OF DECREES OF CIVIL COURTS. 


(No. 1154.) 

From F. J. IJalliday^ Esq. Secretary to the Government of Ben^l, to 

F. Jt Hallidayt Esq. Junior Secretary to the Government of India, Judicial 
Department. 

Sir. 

1 AM directed by the Right honourable the Governor of Bengal to forward for 
submission to the Supreme (rovernment, an 'lOrimnal letter from the register of the 
Sudder Dewanny Adawlut, No. 3579, of 20th December 1839, and one from the 
secretary to tlic Sudder Hoard of Revenue, No. .‘52, of the 4th of February last, 
oil the subject of tlie draft Act forwarded with Mr. . 1 . P. Grant’s letter, No. 465, 
of iith November 1839, modifying section 2, Regulation XLV. 1793 . by 
doing away with the necessity of the furnishing, by courts of justice to coin- 
nii^ioncr.s of revenue, of translations of decrees for the sale of land.s in execution 
of awards of court. 

•2. At tlic same time, as connected with^the same subject, his Lordship has 
din:cte<l 1110 to transmit to you u letter from the register of the Sudder Dewauny 
Adawlul, No. 1.877, of the .(jlh instant, explaining a difFerence of opinion between 
tlic Sudder ( 'ourts of (aiicutta and Allahabad, regarding the ic.spcciivc powers of 
judicitd kikJ revenue autlioritics over sales effected by collectors for realisation of 
decrees of liic courts. 

3. It was stated in Mr. Grant’s letter referred to, in the first paragraph, that 
the lionourable the President in t'ouncil was not jireparcd to pass the law rc- 
eonimcnded liy the Sudder Court, by a part of the Sudder Hoard, and by the 
Ihngal Government, for transferring to the judicial from the rcvemie authorities 
the duly of selling lauds in execution of judicial decrees. And it was intimated 
by hi.s Honor in Council, that nolliiug further w'as needed to remove the practical 
inconveniimces wliieli had given ri.se to the proposition, but to pa.s 3 a law for 
doing awuj with the necessity ofllie courts furnishing to eoimuissioners of revenue 
truufllutioiis ot siieh of their decrees us direct Iitntls to be .sold. 

4. rite letter of the Sudder Hoard, and the latest letter from the Sudder Court, 
will satisfy his Lordship in C'ouucii that the furnishing of translations was not the 
only practical inconvenience requiring rcmeily, and a reference to the former 
correspoiulencc on the subject now re.submitted, will show that the discussions 
really arose out of the \’ery circumstances now again brought forward by the 
(’ourt and Hounl ; vi/,. i.st, the power over sales for decrees of court disputed 
between the revenue and judicial authorities ; and 2d, the doubt as to the meaning 
of the expression “ small portions of iukheraj land,” used in section 3, Regu- 
lation A'll. 182,*,, to lix the limit beyond which judges may not use other agency 
than that of ijic collectors to cfl'ecl salexs of land in execution of their decrees. 

Hut a re-conskleralion of the puitits of former discussion, rendered necessary 
by these later letters from the tkiurt and the Board, has induced his Lordship to 
wish tliat the present opportunity should be taken, since a part of thtf subject 
must, in couseijuenee of these letters, again tome before the Supreme Govem- 
un nt, of le.'uhuiitting to the notice «f the Governor-general in Council the 
pi .ipo'^ition of the Hcngal Government, to which in November last the 
.^upit iiie th.veinment licsitaled to accede, but which his Lordsliip is yet disposed 
to t!i:nk nm), en re-txuminalion, be found not unworthy of adoption." 

b. I he pioposiikm is shortly this: That collectors should no longer be the* 
Ut'cnts ut juiiiieh for the. sales of lands in execution of decrees, but that the 
lu.lgos should cause such sales to he tflft;cted hy their own subordinates. 

7. 'Ihere is ohvunisly no pei-uiinr fitness in a collect^ for tliis kind of agency ; 
ht; is n('t sulvjtdinate to the jinlge, and not alw'uys at the same place with that 

functionary ; 
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fttioettoaary ; is sobordimte to another fottttiooary, the commissioner of ^ !» Ekweti^ 
reTeiiae; and, as a representative of the pecaniaty interests of Government, he 
may sometimes be indisposed, occasionally even unfit, to condact, as agent for 
the judge, poi^ion of the money concerns of individuals. 

8. The 'reasons which induced the legislature in 1 793 to place this agency in 

the bands of the collectors were peculiar. It was then tiie practice to sell diabnet 
portiora Of estates to realise awards of court; each sale included a buiwtu^rafa, 
and affected the assessment and the perihanency of the government jumroa. It 
was indispensable, therefore, to give the chief <;barge of such operations into the 
bands of the collectors ; and this necessity was expressly assigned by the preamble 
to Regulaiton XLV. 1 793, in the following words : “ In cases in which porUlns 
of estates may Hs order^ to be sold in satisfaction of decrees of the courts of 
judicature, it is nee^nary for the security of the public revenue tliat the jumma tos 
be charged on die lands directed to be disposed of» should he adjusted agreeably 
to the principles *prcscriL>ed in section 10, Regulation 1 . 1793. The Board of 
Ueveiiue and thp collectors being in possession of t^e accounts and information 
necessary for t)|e adjustment of thejumma, and as the su(>erintcnding the details 
of the attachment «iid sale of lands would necessarily occupy much of tiic time of 
the courts, and often occasion a deia^' in the enforcement of the decree, and it 
being necessary that Government should have the means, of compelling the pro- 
prktors to furnish the requisite accounts and information for enabling the public 
officers to apportion thejumma, and that the courts by which tlie decrees may 
have been poitsed, or to which the enforcing of them may be committed, sh'tulil 
be vested with a power of countermanding or posmoning (he sale, in the event of 
the amount of the decree being discharged previora to the sale being made, or lor 
other cause that may appear to them sufficient, the following rules have been 
accordingly enacted.” » 

9. Further, it was a provision of the law above <|Uotcd, that unless otherwise 
stipulated, all arrears of revenue other than those of the year in which the sale was 
held, should be paid to Government from the proceeds of sale. In practice, the 
stipulation was never made ; and it was, therefore, fur tlii.s second rcoM^ 
necessary that the sales should be held by colicclors, in order to ensure tob 
realising by Government of all uirears of revenue out of the proceeds of each 
tnuiKuction. 

* 10. Of these two special reasons for the use of an agency not otherwise fitted 
for the purpose, one no longer^xiots. It is never now tlie practice to sell distinct 
portions of land in renUsution^f awards of court ; but to sell “ the right, title, 
and interest of the debtor" (whatever that may he) in the estate named in tho 
advertisement. This kind of sale causes no butwarrah, or new allotment of 
jumma, atid has 00 effect whatever upon the interest of Government in the assess- 
nic nt of the land revenue ; so far then as concenis the reasons assignerl by tJje 
preamble to Regulation XLV. 1793, there is no longer any necessity for the 
agency of the collector. 

11. Ihe other special reason still exists^ the collector is still in the habit of 
deducting from the purchase-money tlie amount of arrears of revenue due from 
the estate to Government. 

J2. Upon this unnecessary, if not misebievous practice, his Lordsliip’s opinion 
was thus expressed to the Sudtler Board, in a letter dated 13th .fune 1^37 : 

As his Lordship .secs insiipcrabio ohjections to tlie principle of sucii a plan, 
he need not examine in detail the mmJc in which it is proposed to carry it into 
execution; for he cannot perceive that sales, by a judge (whether nte<liatdy or 
immediately) in execution of his awards, have any necessary connexion with 
cither the revenue or the revenue autlioritic-s. 'I'he sale of property under 
judicial decrees seems to be (with certain exceptions, which will be noticed in the 
sequel), as far as the revenue authorities are concerned, a mere private tran-^action, 
and tlie Governor is not aware that there ts any argument, sound in rt'ason or 
equity, ju-stifying interference in this c.ase, which would not be equally valid in 
regard to all tiansfers. The real end of all the forms and sateguardK alleged to 
be necessary is, bis Lordship apprehends, to enable the collector to appropriate a 
portion, or the whole, of tlie purchase-money to the liquidation of the Govern- 
ment revenue, if ahy be due ; and this proceeding appears to be not only incon- 
sistent with justice, bnt unnecessary for the object couternplaU'cl. 

“When A sues B in tWj civil court to recover iKasession of an estate, and 
obtains a decree, and with it the properly, the revenue authorities are urider I'lO 

JOQi * 3 C 4 upprehtH'sion 
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Sftleiii Exerniion ap|»©UenRioD in regard to the Gowrnuaeot revenue^ Jh^y ktiov^, tho Sficurify, 
of fiserm uf Civil for the reveiiue ifi the estate itself, and that all parlies are well aware the jieaj 
Courte. pioppiiy has changed hands in the same way as ifU had beea sold hy 

" ' auction under an award of court. Strictly speaking, the cases are the. ,|n 

the one cast' the civil court transfers B ’s estate lo J i in Uie other, tlte ^tat^ is 
in point of fact' transferred to At and inmiediately Sflid by him to C for lhe dis- 
charge of tlic debt of B. The transaction is not altered because A, ipatead pi 
selling the e.state himself, in order to liquidate his debt, procures it to he sold 
through the mesdium of the. judge. There is no reason, therefore, why any 
distinctimi .should be made between the two cases. The ssJe consequent on aq 
award of court should be looked upon as a private transaction ; because would 
not sell his estate to pay his debt to the judge inrerposes, andl^lls it for him. 
But if B had iiimself sold his estate and paid At the collectoir would have.had lui 
reason to interfere. His I.x)rdship does not see why the coHectOf should interfete 
because the ruediutn of sale is altered. ^ 

“ If then a sale of this description be precisely, the same as a private sale, and 
the duty of conchiciing it be entrusted to the judge, be will aiwaya . inquire, as be 
now docs, whether the debtor is in possession of the ^pperty neclared by Ihe, 
creditor to belong to him ; having received Ironi the collector such information as 
his r(‘gi.sters supply, the judge will proceed to sell * the rights and interests’ of the 
debtor in the properly described. As soon us the sale is complete, he will inform 
the collector of ilic change of itatnes, so as to enable tliat officer to register the 
name of the piirehaser in the place of that of the debtor. If the debtor's name 
hud not been previously, registered, there will be no need to register that of the 
purchaser. 

15. “As to the purchase money, the judge will of course pay over to the 
holder of the decree the amount of liis award, and will e-ilhcr return the residue 
to the debtor, or dispose of it us to hini may aiJpeiir Just and proper. 

“ Arrangements might easily be made lor notifying to the u.ssemblage at the 
time of sale both the principle tfiut tlie purchaser of a khulsu estate enters at once 
tijMn all liabilities ol the seller, in relation to Government, and with respect to 
tSlt particular mchal, and the fact of the precise amount of balance due from the 
whole estate, leaving purchasers to ascertain shares ; but when once the principle 
was understood, both precautions might bo omitted, as intending purchasers 
would satisfy themselves upon the latter score, as a matter of course, exactly as 
with regard to any other circumstances afFcctUig the value of the property, and 
would regulate their bids accordingly. 

“ 'I’his plan, under which llie sales of an estate for balances of revenue, and the 
sales of the rights and interests of individuals in an estate in execution of a decyee 
of court, would be kept, as they ought to be, entirely distinct, appears to bis Lord- 
ship to be infinitely i)rcferal>lo to tin; practice which is understood frequently to 
obtain, and which is fraught with iujustice, of applying the proceeds of a sale 
of the latter dcscriptii<u to the liquidation, in the first instance, of the revenue 
due from the mchal .sold, and of handing over the balance only to the holder of the 
decree. 

“By this cour.se, in every case but the very rare otic when the individual against 
whom execution lias i.s.sued is tiic .sole proprietor of the estate sold, great injustice 
is dune to both parties. The balance due from the w’hole estate is made to full upon 
one coparcener, and where the difference is not sufficient to satisfy tire demand of 
the decree holder, he is driven to a further process for the recovery of the re- 
mainder of his debt, or loses it altogeihcr. U nder the system proposed bv hU Lord- 
ship, of putting up the rights and interest.-) of the debtor burthened with I113 share 
of the nnli(|uidate(l public demand, the creditor may expect to get exactly what 
the pro|>ti ty of his debtor, subject to that prior lien, is worth. By the other , 
plan, he only receives the difference between that value and the lien of Govern-^ 
ment on the whole estate. 

“Tilt; law certainly warrants the proceeding objected to, because each sharer 
in a joint undivided estate is stricily answerable for the whole balance ; and. the 
neces.sity of the case, coupled W'ilh the consideration that any cojiarcener may at 
any time apply for a butwacra, justifies the rule. But there can be no good reason 
for acting upon it, to a breach of equity, when by a sale of rights and interests, 
subject to the Governmenldcu»*tod, the safety of the public rtlVenae might hb 
a||unduntiy secured.” * 

13. ‘It would seem then liiat there is but one apparent reason for the employ. 

ment 
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tniiiA'ibf tnd thttt thi« one reason I# at tiad <me, pro* 

p^ify ft mi^ for 'Abaodoniiig the agency aUogQt^er. 

14. It may bO aai^, that tHo dbief inconvenience of tbe pr^ent a^em k kr tbe 
approprittion iff gtkrerninanc of the proceetis of sale in payment of its own reve* 
nue, and that this tn^t be prohibited, and sale proceeds invariably .renktsd 
intact of the civil eotii^ vritba^ doine away with the agency of the collectors. 

15. UttdodbtMly. liis txirdship obseri^ be done, and the cliabgo 

would be productive df ^t If w mpeh be done and nothing be left to tho 

collector the' there aj^nq^, there aHe several reasons for balio^ng that U)p' 
meashre shdhld be completed by removing from’ (^Hectors tlie agency idso. it' 
would seem more convtmieot to the judicial functionaries to cause execution t( 
their dmees by Ih agency wholly sufordinate and responsible to themselves, and 
acting Under tneif' own eyi^ than by an officer very little if at all responsible to 
them, and ahting often at a distance, ondCr a system of cheeks belonging to 
another branch of the public service, and little known to the judicial officers. It 
would seem unnecessary to take up the time of a collector with a business rendered 
merely roechaniksJ, and therefore it may be supposed distasteful lb him and per- 
haps in some degree unbecoming his position ; and lastly, it will be always difficult" 
for the people, perhaps even for the collectors themselves, to distinguish accurately 
between the powers and functions w’ith which they are invested when selling 
lands for arrears of revenue and those which appertain to them as sellers of 
land by order of zillah judges ; yet it is highly important both for buyers and 
sellers, that this distinction, which would carry with it weigitty consequouves, 
should be pro[)erly understood. *■ 

iC. It appears clear, therefore, to the governor of lleiigal that the right of ap- 
propriating purchase-money to payment of revenue being, for the reasons already 
given, removed from the hands of tiie collector, the agency should profierly cense, 
and that the judicial functionaries should be allowed to eflect sales through the 
medium of tneir own subordinates. A sudder amecri, acting under a judge’s 
order, ought, his Lordship thinks, conduct such sales with perfect propriety under 
simple rules to be laid down by tlie Sudder (^oiirt, and subject to the im(nedia||a 
control of the zillah judge, and if (which does not seem to he the case) the judges 
have less facility than necessary in obtaining ])ropcr information from collectors, 
the remedy can at once be supplied by the executive government. 

''17. All that seems necessary of a legislative nature to efl’ecl the alteratiotk de- 
sired is in the draft * last submitted by the Sudder Court, of which a copy is ‘for 
facility of reference appended to this despatch ; and it will be observed that this 
draft provides effectually for the difficulties upon which the Sudder Courts of Cal- 
cutta and Allahabad are now understood to be at variance as well as for all the 
points alluded to as yet unsettled, in the letter of the Sudder Board of Revenue 
of 4th February last. 

1 8. The power of making judicial sales wonhl be taken from the revenue de- 
partment, where it ought not to be, and given to the judicial, where it ought to be ; 
and the right of interfering with the purchase-money would be taken away from 
government ; such sales would become in practice what they arc in theory, mere 
private transactions, enforced by the civil courts ; and all the petty details would 
be arranged by the Sudder Court according to experience, and would always t)e 
nnder the check of the controlling executive government. 

1 have, &c. 

Fort William, (signed) K J. Hailiday, 

30 June^i840. Sec’' to the Gov‘ of Bengal. 


No- A; 

Saht'fo Biaeatia# ' 
oTOserewafCIM’; 
Courts. . » ' 


• kStr lettijr fioni 
tlui IloKisU r Sud- 
ili*r I)i*wunny 
Adavslul, 
diHOri Kith July 


Copy of Draft Act appended to the Sudder Court’s Letter, No. 1914, of the 

lyth July *1839. 

Be it enacted, that froin the such parts of Regulation XLV, of 1793, 

' Hegttlation XX. 1795, Regulation XXVI. of 1803, and VII. of 1825, of 
Beiigcd Code, and of any other Regulation or Act in force as relate to the sale by 
collectors of landed property of any description in satisfaction of decrees of thc 
conrts of civil judicature, or in executio#of any other judical process, Ije repealed. 

II. Be it enacted, tbayhc courts of civil judicature within the ierritorie.s sub- 
ject to the preudcDcy of Fort William in Bengal, shall be empowered* to sell or 10 
qoo. D cause 
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ante in E«ectiti<m caose to be sold lends of ev«n7 description, in execatiob' of soif dieci^ or judl<^al 
^l>eo'«(!sor Ci»a process, in virtue of which such sales may be antboiiKed the Ri^lations 
Courts. Ijj ^iiich'may hereafter be enacted. ’ 

(signed) ; X 

Judicial Department, 30 June 1840. 

(A tree copy.) 

(signed) F.J.Ba . . 

Seer to the Goyiof.Ben^. 


LegiB. Cons* 

29 March 1841. 
No. 3. 

Enclosure. 

Sudder Dewanny 
Adawlut. 
Present; n.H. Rat- 
tray, C.R.BarwdI, 
W.Rraddon, Esqrs. 
Judges, and N..J. 
ilalhed, Kaq. Ofli- 
ciating Judge. 


(N00629.) : " 

From J. F. M. JtHd, Esq. Register. Fort William, to B. D. Manglu, 
Secretary to the Government of Bengal. 

Sir, 

I AM directed by the court to forward to you the accompanyit^ copies of cor- 
respondence, as per margin*, and to request that you wi|l lay the same before the 
Right honourable the Governor of Bengal. 

2. The court concur in the opinion expressed by the Court of Suddel* Dewanny 
Adawlut for the Agra presidency, in the concluding paragraph of their registers 
letter, and beg to suggest that an Act be passed, defining the extent to which it 
is intended tHat the term small portions of land held exempt from the public 
assessment,” in the provisions of Regulation VII. 1825, shall be applicable. 

I am, &c. 

Fort William, (signed) J. F. M. Reid, 

18 March 1836. Register. 


Abstract. 

Par. 1 . Submitting correspondence noted in the margin. 

Par. 2. Coticurriug in the opinion of the Agra court, and suggesting that an 
Act be passed defining the extent to which tiie term, small portion of land held 
exempt from the public assessment ” shall be applicable. 


Court's reply of 
QSih Nov. suiTi- 
cient in declaring 
the right of a ryot 
in his jote junmm 
liable to sale in 
Antisfactioii of a 
decree ; 

but incomplete in 
regard to the want 
of explanation 
whether the duty 
should he per- 
formed by judge or 
collector. 

PrcdecesRom con- 
ceive that ihey were 
authorised to rm- 
power tlit'ir olTicers 
to sell ns ibllowb : 
rrincipal Sudder 
Ameen : 

35 heegabs lukliL- 
mj. 

fyO iunirtce. 

Sudder Amcon; 
10 beegaliB lukhn> 
raj. 

55 junnioe. 

Mot'iisifli : 

5 borpnhs luklio- 
raj. 

10 jumaee. 


(Copies. — No. 1.) ■' ^ 

From E. J. Harington, Esq. Officiating Judge, Hoogbly, to J. F. M. Reid, Esq. 

Register to the Court of Sudder Dewanny Adawlut, Fort William. 

Sir, '• , 

I HA VIS the honour to slate that the reply contained in your letter of the 28 tH 
November last is sufKcicnt, inasmuch as it acquaints me that the court has ruled 
that the right and interest of a ryot in his jote jumma may be sold in satisfaction 
of a decree, but is incomplete in the omission of information whether tbe sale can 
be legally conducted by the judge and his officers, or that the duty ma$^ on alt 
occasions be performed by tlie collector, without reference to the extent of the 
tenure liable to sale. 

2. The construction placed upon the regulations by my predeccs»|t8, Civin^ 
by their proceedings, which accompanied my former letter, has authorised them 
to direct and empower the officers of their court to sell lakheraj and jumaee lands 
Jo a certain regulated extent ; and the practice Which 1 found to be established and, 
observed on assuming charge of this office, cuhsisted in the sale of lakbers^ hind' 
to the extent of 25 beegabs, and of jumaee lands to the extent of 50’ beegahs. by 
the principal sudder ameen, in execution of the decrees of his own court, without 

* direct 


* Letter frnni Officiating Judge cS HcMtgbly, dated 6th January 1835, N<k l. 

„ to ditto, dated 33d January 1835, 313. 

„ fnim ditto, dated 30th December 183J4 No. 384 and its Badosures. 

„ to tbe Register of tbe Court of Sumr Dewanny Aifawfut for the Agra presidency, 
dated sad J.muary 1836, No. 18s. '■ 

„ from ditto, dated I 3 tlt ultimo. No. 168. '* 



fei 


Tbe st»d 4 er ampnu were eiQpowereii in 

49 of lo beegiihst atid of jamaee 

to UM exteot df 25 t|to.toCKMpifia 
Uli;b||iu4ip49 fUldtp heq^ )qC jipiltoe ) w»d the «»*ir hiid timUar aotoority 
to dupm af lakj^j ian^ to tbe' dxtotit of. beega^ ejpd Jtt^eee ieo4f |p tbe 
extent of 25 beegafasy .in rea)ixa 4 toa of auniis of money adjuaged bv tbU ttmrt 
Ad ioataoce has oc4||r|!ed of juoiiljCft to;tite extent of 102 beagaiu being aoid 

by theoaair, niidor w . o^er of the judge,, in satiafaction of a decree lor ioa 
rupees; and tn.imt^ff Oase lakhdiwj 'land to tbe extent of 94 beegahs w,aa 
dmihirl^ dbpdtod (d« vniideir the aatne circumstances, for 3,401 rupees. 

3. I have the honour to adidt tiie instruetioo of Urn court with regard to the 
continuance or discontimianoe of the above procedure and general pnmtice. 

I have, &c. 

itkh HOi^faiy, "■ ' (aiioe# E. J, Horm^on, 

6 January 1835. ' OfBdating Judge. 


, ,Kssir; .. j. 
tOi,baegiM-Uafie* 
Id* j 

*5 , 

Instances of sole by 
Naiir under order 
of judge; 

too b^^ahs jumnee 
land for ioa ru|»ees; 
94 beegahs lakho- 
for 3r40i rupees. 
Couit'f orders re- 
quested. 




3*3 ) 

From /. F. M, Esq. Register, Fort William, to the OfficiaUng Judge of 

Zillah Hooghly. 

Sir, 

1 AM directed by the court to acknowledge tlm receipt of your letter of tbe 6tb 
instant. No. 1 , ana in reply to observe, that clause 2, section 2, Regulation Vu. oH 
1825 defines the property which may be brought to sale by nazirs (independent of 
the collector), and to request that you will strictly conform to that rule, and direct 
tlie courts subordinate to you to do so likewise. 

1 am, Ac. 

Fort William, (signed) J. F. M. Eeid, 

23 January 1835. ^R^istcr. 


Sttddar Dewanny 
Adswlut. 

Present: R.H.Rsl' 
tray, H. Shaken 
apear, W. Braddon, 
and J, C. Robert* 
aon, Esqn. Judgea. 
Directing strict 
adltcrencc to the 
rule laid down in 
Sect. 9, Reg. Vll. 
of 1895. 


(No. 284.) 

From £. J. Harington, Esq. Officiating Judge, Zillah Hooghly, to /. F, Af. 

Rdd, Esq. Register to the Court of Sudder Dewanny Adawlut, Fort William. 

Sir, 

^The execution of a decree requiring recourse to tbe sale of 32 beeg^s of land, 
comprised in two separate portions, consisting of 21 and 11 beegahs, I addressed 
the commissioner on tbe subject. His opinion and construction of Ujc Regulations 
are embodied in tbe enclosed copy of a letter wbich^t have tlie honour to trans* 
mit to you, in order that they may be considered by the Court of Sudder Dewanny 
.^awlut, and that instructions may be addressed to me on tlie subject. 

The orders of the Sudder Court, dated 23d January last, in reply to my letter 
of the Cth of that month, relative, to the procedure of tbe courts of tltis district 
generally, in regard to the sale of landed property in execution of decrees, had 
wprmtsed me with the belief, by which my conduict has since been regulated, tliat 
tq their opinion, Regulation VII. of 1825 did not uphold tbe practice formerly 
observed in this district, of selling, through the agency of judicial officers, the 
extenkt of land which were specifed in my letter, and that tbe intervention of 
the revende . mithorities, b;^ whom sales of landed property can be conducted in 
the most public and aaitslactory manner, with reference to the protection of all 
interests concerntrdi would be indupensable on every occasion when the disposd 
ik! of an extent of land exceeding five or ten beegahs, on which houses, orchards, 
,&c. might be situated, whether subject to or exempt iirom the payment of revenue, 
. .or apy portion of land equally limited, bemg exempt from revenue, should become 
pef^ary b execution of decrees of court. 

1 have, &c. 

Zillah Hooghly, (signed) E, J, Hari^toot 

30 December 1835. Officwtii^ Judge. 



SFECM^L {IfiPpftTJS OF 


ssc 


N«. 8. 

Sale in Execution 
of Deerm of Civil 
('ourts. 


(No. 1418.) 

From £. M, Gordon^ Esq. /Chelating; Commfssioner of HeVedu^ Booghly, to 
E. J. Harington, Esq. Officiating Judge of Hbo^Ijr. 

With reference to your letter of yesterday’s date^ .No» 378,4Wid the eapf of the 
corrosj^nd^ce that accompanied it, 1 beg to remark aa.ftdiows s ■) 

3. The instructions conmmnicated to yon in tlie letter from, the' renter of the 
Sudder Dewanny Adawlut, to your addrese, No. 313, dated the 2^ of January, 
do not define the precise amount of land which it iseoRipetent for the 
civil courts, in execution 01 decrees, to sdl, without the intervention of (he revenue 
authorities ; neither is that amount fixed by the clause in the Rega|id;ion, to whi^ 
in the above instructions, you are referred t at the same time it is held by tml 
Board of Revenue, that parcels of land less tlian loo beegahs are to be regan^d 
os “ small portions,” and no claim is made by governincot to a portion of lackheraj 
land (however defective may be the proprietor’s title), which does not amount to 
Joo bcegalis. The only object, as I conceive, why sates of land in execution of 
decrees passed by the civil courts, are made by the collectors is, that the govern- 
ment’s interest in the lands may not be neglected. As government does not pro^' 
fess to have any claim upon lukhcraj lands less than too beegahs in extent, there 
docs not seem to be any good reason for requiring, in the case to which this corre- 
.Hpundence relates, that the laud shall be sold by the collector. If, however, you 
think it would be proper to refer the matter for the opinion of the Sudder 
Dewanny Adawlut, I see no objection to the following of such a course. 


Commissioner's Office, 
14th Division at Hooglil)', 
39 December 1835. 


1 have, &c. 

(signed) E. M, Gordon, 
Officiating Commissioner of Revenue. 

(A true copy.) 

(signed) E. J. Harington, 

Officiating Judge. 


SuddfT Dowaniiy 
AdawUir. 

Prf.scnt: R. VI. Rat- 
tray, W. Ilrjuldon, 
C.R. Harwell, Esqs. 
.liidgeB, and N. .1, 
Ilalhed, Enq. Offi- 
ciating Judge. 

Forwaiding rovres- 

J ondouor with the 
udge of lioughiy 
relative to llie 
quantity of land 
which civil couiU 
may CAuae to he 
sold in fiatisfaclion 
of decrees, 

ad. Dissenting 
from the opinion of 
the Hoard of Reve- 
nue, and prouoBing 
to instrui't the civil 
judges to call on the 
revenue iiuthoiities 
to bell certain lands 
for satisfying 
decrcfh. 


(No. 182.) 


From , 7 . F, M. Reid, Esq. Register, Fort William, to the Register of the Sudder 
Dewanny Adawlut, Agra Presidency. ^ 

Sir, 

1 AM directed by the court to request that you will lay before the court of 
Sudder Dewanny Adawlut for the Agra presidency, the accompanying copies of 
correspondence as per margin *, with the judge of Hoogbly, relative to the quantity 
of rent-free land tvbicb it is competent to the civil courts to cause to be sola 
through their nazirs, in satisfaction of decrees under the provisions of Regula- 
tion ’S'' II. of iSi.ij. 

2. The court cannot concur in the opinion of the Board of Revenue, cited by 
the officiating commissioner of tire 1 4tli Division, in bis letter of the uptb ult that 
" parcels of land less than too iiecgabs are to be registered as small portions’* of 
lukhcraj land, which may be sold under the provisions of clause 2, seci^n 2, 
Regulation VII. 1S25 ; and propose, with the concurrence i 0 the Agra Court, to 
instruct the civil judges to call on the revenue authorities to. sell all portions of 
rent-free land exceeding iu beegalis, the sale of which may be necessary for 
satisfying decrees of court. 

I am, See. 


Fort William, 
22 January 1836. 


(signed) J. F. Af. Reid,~ 
Rogfeter; 


• LetUr Jroin Officiating Judge of Hoogbly, dated the 6th January 1835^ No. J. 

Letter to - . ^itto - - dated 33d January 1835, No. 313. , 

Letter fioin - . ditto - - dated 30tL Dcceiuber 1835, No. 384, and its Enclo- 

» •'‘■‘r- sure, 

raj. 

10 jumaee. 













Sttdder D«wMttir' 
Adftwlvt* Agrii 
Pre«iOenr)'. 
Present -. W. Ewer, 


(No. i6«.) 

Ftoxa ff, S, JffemtigJtont Esg^^fficiatiog R^gisteF, Al|ftbalHt 4 ^,le Jjjf. Jtdiit 

to tbf »od 4 er Dtwanoy Aaawliit^ IV)jrt WiUiara. 

Sir, ■•;'■ ' '■ ^ '• . " . ' 

1 AM directed bf tbe court to acknowledge the receipt of your letter, 1 ^, j|$ 2 , A. J. CoWin, wd 
Hnder djite ^he relative to the quantity of wwt-Aw W. 

land which the lieotute aio competenh under the provtaions of aeCidotl d* '*^''' “ ^ ' 
Neguladbo VlL of i8it5» to sell through (heir natars, iu satiaiaetkm of decreto oi 

court) without reihreiice to the revenue autlKtrities. ' 

' 3 d;i In e^ly,dbe ooiwt direot me to obaerve, that in the absence of an^ spet^fic 
dedatatiou la enactnieut it^lf as to whait » to be considered as constituting a 
“small porticKof land, coming within the provisiohs of o^on 2, Regulation 
ivll. of aft25,^ere is nothing to guide th^ in toruMng an opinion on the subject, 
b^ a consideration of what was the probable %bjeci which the liCgislature had in 
view in limiting the powers of tite civil cmnts rit regard to the sale of lands held 
exempt from the payment of revenue in satisfaction of decrees of court, 

C)n this point the court direct me to observe, that the argument made use 
of by the commissioner of tlie 14th Division, in his letter to tlie judge of Hooghly, 
in which, in concurrence with the opinion of the Board of Revenue, he states that 
the sole apparent object why sales of land in execution of decrees by thecivil courts 
are made by the collectors, is that the interest of government in the lands may not 
be neglected ; and that as guvernnient does not profess to have any claim uupun 
lakheraj lands less ttian 1 00 beegabs in extent; there does not seem ahy*gWl 
ground wliy parcels of land under that quantity should be sold by the colleetors, 
would appear to supply the only cause that can assigned for the restriction above 
mentioned, and tlic court, as fur as they have the means of Judging, are disposed to 
consider that reason as good and sutheient, and to act upon it accordingly.. 

4th. But as any opinion rvhicli they may give os to whether 100 or ipkeegahs 
of rent-free land should be considered as constituting a “small portion'* '%ithm the 
intent and meaning of the secTtionof Uie Regulation above cited, must be altogether 
ail arbitrary one, in consequence of the Regulation being silent on this point, and 
therefore defective, they would suggest that the whole of the correspondence which 
lias taken place on the subject be submitted for the consideration of the Right hon. 
the Ciovernor-gencral ot India in Council, with a view to the removal of the doubts 
that have arisen by the cnactt|ient of an explanatory Act, which would be binding 
on the uHicers of both departments, judicial us well as revenue, and set the matter 
at rest. »■ 

V 1 have, &c. jji 

Allahabad, (signed) H- cff^aringtoitt 

1 2 February , 1 836. OfBciating Register. 

(True copies.) 

(signed) J. F. M. Feid, Register. 


(No. 653.) 

From JR. D. Mangles, Esq. Secretary to the Government of Bengal, to 
C. E. Treve^fdn, Esq. Officiating Secretary, Sudilr Board of Revenue, Lower 
Provinces. 

■ ‘ 

I AM directed by file Right hon. the Governor of Bengal to request fhat you Revenue, 
will lay before the Board, for report, the accompany ng copies of a letter^om tlie 
register of the Sudder Adawlut, dated the t8tb ultimo, and of its enclosure s relative 
to the construction of the expressq;|n quoted on the margin, from Regulation VIL « Small partlo 
of 1825. ’'1^ * fand held cxri 

2d. If thiv consider any limitation necessary, the Board will be pleased to state 1*“***^ 

thi^ point S^bicb they think that it should be fixed, but his Lordship is not im- 
mediately aware of anv sufficient reason wliy tbe several ziliab judges should not 
be SUlboriwd to sell ail lakberaj land in execution of decrees of court, without tbe 
intervention of tbe revenue authorities, to whom it must be perfectly immaterial 
whether a tenure, valid dr' invalid^ be held by yf or .B. 

3d. FnrtliCT, the Governor requests that tbe Board will take tbe same oppor- 
ttmitv of reporting, under distinct beads, with respect to lands paying revenue 

.“IDS directly 
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Sale in Execution dirrctly to government, and to under-tenures of whatever description re^ctively, 
o^r Derticea of Civil ^.j,y ^]\ execution of decrees of court should not be conducted by or under 
the immediate orders of thei judicial authorities by whom such decr<*s may be 
passed, without the intervention of revenue officers. If the Board cons^er such a 
measure, which has great add obvious advantages in regard to economy of time 
and labour in correspondence, to be generally practicable, they will be pleased 
(0 state what safeguarda will, in their judgment, t>e neeeeatry for die security of 
the public revenue in cases where the tenure sold tinder a decree of court is tl»t 
of a suddei maigoozar. 

1 


Fort William, 
3 May 1 836. 


(signed) R. D. Mangles, 
Se^etary to the Govemm^ of Bengal* 


Sudder Dewsauy 
A<1rw1uU 

Prenent; R.H.Rat- 
tray, W. Braddoii, 
EitqrB. Judges, nnd 
D. C. Smylh,l^q. 
Temporary Judge. 

Submitting copy 
of the ceiurtV rcBO« 
liitiou regarding the 
duty to be per- 
forinfd by com- 
misftioncfB in re- 
gard to sale of 
hinds by the revenue 
autiiorities. 

Stating that the ac- 
companying cor- 
respondciicc will 
put government in 
possession of the 
facts of the case out 
of which this dis- 
cussion orose. 




(No. 376.) 


From /. F. M. Reid, Eaq. Register, Fort Willmin, to R. D. Mangles, Rsq. 

Secretary to tiie Government of Bengal, Judicial Department. 

Sir, 

I AM directed by the court to request you will submit for the conaidenitioD and 
orders of the Right hon. the Governor uf Bengal, the accompanying copy of a 
resolution this day recorded, on the subject of the duty to be imrforraed by the 
commissioners of revenue in regard to the sale of lands by the revenue authorities 
in satisfaction of decrees of court. 

8d. The accompanying copies of letter addressed to the register of tlie'cuurt of 
Sudder Dewanny Adawlut in tim Western Provinces, by order of the court, under 
date the 18th November lust, No. 3751, and of that officer’s reply, dated 16th 
ultimo. No. 1082, will put the Right hon. the Governor in possession of the tacts 
of the enilb out of which this discussion arose. 

I have, &c. 

Fort William, (signed) J. F. M. Reid, Repster. 

27 January 1837. 


Resulution relative to the Sale of Lands by the*Revenue Authorities in satis- 
faction of Decrees of Court. 

Present: R. H. itattray, W. Braddon, Esqrs. Judges, and D. C. Smyth, Esq. 

Temporary Judge. 

The court having taken into considera- 
tion the correspondence noted in the mar- 
gin, are of opinion that the duty of con- 
firming or reversing a sale of land made by 
a collector, in satisfaction of the amonnt 
of a decree of court, should be performed 
entirely by the zillah judge, under section 
4, Regulation VII. of 1825 ; and that the 
duty of commissioners of revenue should 
be confined solely to directing the coMeetor 
to select the lands for sale agreeably to section 2, Regulation XLV. 1793, and 
section 17, Regulation XXVI. 1 803. 

2d. The court deem it, however, proper before issuing any general instructions 
to the zillah judges, to refer the subject for tb% consideration of government, in 
order that, if considered necessary, the r^inioS ef the revenue authorities may be 
obtained. 

Ordered, That a copy of this resolution be forwarded to the Sectary to the 
Government uf Bengm, with a request that it may be submitted forlbe oousiderai# 
tiun and orders of the Right hoxi. the Governor. 


Letter from Judge of Dacca, doted tstb April No, i()y. 
to - ditto - dated 6lh May 1830^ No. 354, 

„ from - ditto - dated e lit May 1830, No. 854. 

„ to • ditto - dated let July 1830, No. 1450. 

from - ditto • dated nth July 18311, No, 355. 

to CoinmitHioner Revenue iCth Dn. dated 3th Auguit 1836, 
No. 17(14. 

from - ditto • dated a5th Auguat 183^, ^.64. 

to Roister Sudder Dewanny Adawlut, WeaternTrovinces, 
dated 18th November 1836, No, 27,51. 
from - ditto • dated 16th Dec. 1836, No. 1082. 



INOIftN LAW COMMISSrONEIW: 


3% ^ 


■(No. 8751.) •■■■' - ■^■■;:; • ' Athiw|ttt7T 

From /. W|Uijw^ to of riwTw*. 

, the SnddoiljeHtaimi Adowlut, AlislmUd. ^ ^ , , , 

_; *’ ^ , D. C. Smyt]), Eim). 

*>ir». i- . ,■'■ 1 .A'.,’-;. v>;;. Temporary Judge. 

I AM^^unoetedto voetoost yoa sufeH^^ for the coniodeiotum wd Requeatirg him to 

die todnei of Che Westeen Court the foDowinff caie t>^ i Mibmit u> the 


I AM^duneetedt^ neeiiiesC'yoa submit for the cooMdenitum and ^ ^ 

die Jud|mi of Che Wester^i Court the folbwmg case t>^ . ' v i Mibtmt u> The 

2d. The judite of Dacca having^ ordered certain lands to be sold iv eaeettdoiiseif Wwtern Court a 
a decree, the sale wasntiidebydtecotlectoroQ the 4 th January 183,6, accordingly, J^,n^nrc^o 
After the nde, h8t fHeidpdsto^^tbo^conhrinatkm of the same tiy the commissioner, land* in execution 
clidins were preiK^d to the imapofty in the judge s court, and on the ist February vf a decree, and a 
1836, the joc^ lS#r. Oooke, requested the revenue commissioner, Mr. Dampier, to hotter from the 
suspend the confirmation of the sale until tl^m claims had been disposed of. Mr. 

Dampier, tlic commissioner, postponed pan|% aoy.iorders on the atse until the regarding the 
1 8tb March 1 836, when, on the grounds set fortli in his rubuenree (translation of reversal of it. 
which is emer^ in the margin)* he re- 
versed the sale of the property. The *• Although it t« tha opinion of the judge that the confirmattsn 

iudoe of Dacca beiiii? of onioion'^that tho ‘I** “•* •**®“'‘* ^ anepended, etill ehould the eale remain un- 
judge or wacca ueing Ot opinion that tiJC j.on8rmed till a final order U paMwd, the n^u of government 

commissioner exceeded his authority, re- would be injaredKthe eoUiwiioDe being auepended. 

ferred die matter for the orders of the 

comt. The commissioner was accordingly requested to favour the court with a 
statement of -the grounds on which he deemed it necessary to reverse the eaile. and 
to specify die regolations under which he considered himself competent to Do lo. 

Copy of his reply, dated the 25th August last, No. 64, is herewith annexed. 

3d. Ttie court are of opinion that the judge, Mr. Cooke, was not authorised to 
direct tltt commissioner to suspend the confirmation of the sale, bat that the com> 
missioner was equally in error in reversing the sale on the grounds set forth in his 
letter, as that officer is only authorised to reverse a sale when the sale rules 
have ndt been duly complied with, or to confirm it when made in conformity to 
the regulations. 

4tli. With regard to the protest contained in the second paragraph of Mr. 

Dampier's letter, the court arc of opinion that in tliesc .jgges the revenue officers 
are acting purely in a ministerial capacity in carrying th^rders of the court into 
effert, and the court therefore consider themselves autliorised to calf for any infor- 
mation, and to issue such fibers to the revenue authorities as may ap(>ear neces- 
sary for the due execution of the duty entrusted to them by the Regulations. 

5th. The court therefore propose, should the Western Court concur, to inform 
tlie judge of Dacca and commissioner of revenue of the iCto Division, of the 
vimvs held by them on this subject. They would instruct the^udge of Dacca not 
to issue any orders to the revenue authorities after a sale has been made by a col- 
lector, until the commissioner has either confirmed or reversed the sale, after 
which the judge may of course, under section 5, Regulation VU. 1825, inquire 
into any objections preferred to the sale, and if necessary reverse it himself. They 
would also request the conunissiuucr not to reverse any sale in future on the 
grounds assumed by him in the present instance, but merely to confine 'himself to 
the fact of the sale having been made according to the sale rules or otiicrwise, and 
to confirm or reverse tiie same on those grounds alone. 

I am, &c. 

Fort William, (signed) J, F, M. Reid, Register. 

iSNoybniber 1836. 


(No. 1082.) . 

From H. B. ffarington, Ifeq.Offici jttttg Register, Allahabad, to J. F. M, Reid, Esq. Sudder D..wiinnv 
0 . Register, Sudder Dewanny Adawlut, Fort William. Adawlut, Western 

■q. ■ • ■ " * , i Provincei. 

%. Present: M. II, 

I AM directed by the coort to adinowledge the receipt of your letter, No. 2751, Tur|lbull, ^y.Ewer, 

under date tihe 181I1 ultimo, with its enclosures, from the commissioner of the itnh ^ Lambert’ ***** 
Division. Ewira, Judge*. 

2d. In reply, I am directed to -Inform you that the court concur with the 
Calcutta court, that theoourse of proceeding obserVed by the tudgb of Dacca in 

* 300. 3 1>4 Hfc 
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the instance adverted to was irregutar ; and likewise that the co^oiissiooer was 
not warranted in issuing the order referred to in the 2d paragratpK dfyburietter. 

3d. With respect to the .'jtti'jttiragraph of your letter, wherein the Calcutta cotirt 
pro[>o8cd to instruct the jndg^ of Uacca not to issue any orders to the reWhue 
authorities after a sale has been made by a collector, until the commissioner has 
cither confirmed or reversed k ; the court are of opinion that' it does not fall with- 
in the proper province of a commissioner of revenue either to anonl or ootifirm a 
sale of lands made by a collector under the orders of a civil court in satisfaction 
of a decree, but that the duty of the commissioner in such cases is confined to 
directing the collector to select and bring to sale such portion of the lands included 
in the statement received from the ciVil court m he may consider most convenient 
to sell in satisfaction of the award : and in the event of a collector being guilty of 
any irregularity in publishing and conducting such sale or otherwise, the |>artjr 
deeming himself aggrieved thereby j^s his remedy in a summary application to' 
the zilltth or city court which may rave ordered the sale, agreeably to tbd f>ro- 
visions of clause 1, section 5, Regulation VTI. of 1825, which expressly invests 
all judicial officers who may have ordered sales of land by revenue officers, with 
power to declare such sales null and void, and to order a resale if on summary' 
inquiry any material irregularity be satisfactorily established, but confers no such 
authority on the conimissioners of revenue ; and the court are consequently of 
opinion that those officers cannot legally exercise it ; that, in fact, they have no 
jurisdiction in matters of this nature beyond that with which they are invested by' 
section 17, Regulation XXVI. of 1803, as modified by clause 3, section 4, Regu- 
lation VII. of 1 825. 

On the subject of the 4th paragraph of your letter, the court direct nm to ob- 
serve, that as the cotiinussit>ner would apjiear to have waived his objection to the 
call for explanation made u[)on him by the Calcutta court, they are of opinion that 
it would be better not to take further notice ' of the subject on the present occa- 
sion, as the discussion might give rise to questions of form and practice adpiitting 
of doubt, and the determination of which might be attended with difficulty ; and 
as the Calcutta court have not culled upon this court for an expression of their 
sentiments on this part of the subject, they propose to ^efer offering any opinion in 
regard to it until u casMmay arise mure particularly calling for a decision on the 
point. . ^ 

I have, &c. 

(signed) B. Ilarington, 

Allahabad, Officiating^Registcr. 

1 6 December 1 836. (True copies.) 

(signed) J, F. M. Rdd, Register. 




(No. 251.) 

From R. />. Mangles, Esq. Secretary to the Government of Bengal, tb Secretaiy 

Sudder Board of Revenue. 

Sir, 

No reply having been received to orders of the 3d May last, reg^arding the con- 
struction of the expression small portions of land held exempt from the public 
assessment” contained in Regulation VII. of 1825, and other points, I am directed 
by the Right honourable the Governor of Bengal to call the attention of the Board 
to the subject of that reftffence, and to request an early report. 

1 am, &c. 

Fort William, (signed) R. D. Mangles, 

21 February 1837. Sec^ to the Goy*of Bengal. 


(No. 143.) 

From F. J. Jfalliday, Esq. Secreta|ry, &c.. to R. D. Esq. Seeret|iryiU>4l)e 

Govei ninent of Bengal, Avenue Department, Fort 'William- . 

Sir, - ' 

I AM directed with reference to your lettenii; No. 65^, of the 3d liay>' 1836, and 
No. 231, of the 2ist February last, to forwaid, for the e^miideratimi tk:. the Right 

' honouiUM% 
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booojgii«ili)e the Oovacpor of Bengal copies of the Minutes noted in the tpargio^ 
to^t^r with a set, of Rules for we conduct of sales of tnalgoozaree |ai^s» on 
satufa^ion of decrees. t«““' 


Budder Board of Revenue, 
Fort WiUkm, '4 September 1 837. 


Ihave,'8ic.' 

(signed) F. J. 

Secretttyi 


Junior 
Member^s opinion 
added. 

Minute by Mr. C. 
W, Smith, of 
14tb Nov, 183G, 
Ditto by ditto, 1 3th 
Doc. 103G. 


Minute by Senior Member. 

I HAVE considered the letter from tlie secretary to the Government^ Bengal, 
under date the 3d May 1 836. 

We are desired to submit our sentiments pHtbe following points : 

1st. Why aft sales of land in execution of decrees of court, whether lakeraj pr 
tnalgoozary, or under tenures of whatever description respectively, should not be 
conducte<l by or under the immediate orders of the Judicial authorities by whom 
such decrees may be passed, and without the intervention of revenue officers. 

2d, As to the proper construction of the portion quoted in the margin of RegU" pertions of 
lation VIII. of 1825, and if any limitation be considered neces^ry, the extent of 
that limitation. ^ . a*tsesftnie<Mtf 

3d. What safeguards will be necessary for the security of the public revenue in 
cases where the tenure sold under a decree of court, and under the iinniecliate 
orders of the judicial authorities, is that of a sudder malgooxar. 

Tlie government, it is declared, considers the measure of transferring these 
sales to the judicial authorities has great and obvious advantages, in regard to 
economy of time and labour in correspondence, &c. &c. 

I beg respectfully to state, that as far as my experience enables me to judge, 
such a measure could not be put in practice, with any due observance of the rules 
and safeguards which it would re(]uire, without entailing on the public officers 
whose duties it would be to carry it into execution infinitely more labour and time 
thuii is ictjuircd to conform to the existing rules. 

The judicial authorities could not with any hope of acetftEry prepare the papers 
for a sale of lauds, &c, udvertiseiiicnts, sulbundy, end aecuunt sale, &c. without 
the necessity lor repeated reference to the collector’s ofBce and records, to say 
nothing of the great additional difficulties, cinbarrassrocnts, and mistakes which 
would be necessarily incurred during the period the native judicial officers would 
be acquiring a knowledge of this duty. 

As it is at present, the collectors possess at their immediate command records 
showing the tjames of malgoozary estates, of their proprietors, and the sudder 
jumma fixed on them respectively ; yet accuracy, with these important advantages, 
is only obtained by great vigilance of superintendence, and by the great facilities of 
check and control ; whilst it is notorious that the least relaxation in this respect is 
always productive of errors and irregularities, which entail on tiiis Board, before 
they can be corrected, and sometimes on the government, a vci^ vexatious additiofi 
to its ordinary labours. 

Comparatively speaking, it appears to me to be unquestionable that a collector 
should experience no difhculty in preparing for and conducting with every accuracy 
and promptitude tliat is requisite, sales of land, whether malgoozary estates or 
under tenures, or lakeraj lands ; and 1 am equally convinced that difficulty, delay, 
and disappointment would, for many years at least, (however judicious niight be 
the rules and safeguards provided) prevail, were the sales of land in execution of 
decrees conducted by and under the immediate orders of the judicial authorities. 

I have no objcctidii to offer to the precautionary rules prepared by my colleague 
for observant ; they arc good as far qs they go ; but practical experience can 
alone suggest all the pret'entive rulc.s which wiU be needed to protect the rights 
of government in malgoozary estates, if so wide an opportunity to fraud and 
deception is created, as would necessarily be, were the revenue officers relieved 
from- duties, which long experience, immediate access to records, and long existing 
habits of practice and responsibility, have made them and their native officers so 
peculiarly (jualified to execute adequately and satisfactorily. 

It is not, 1 consider, desirable for the interests of the government that tiic 
revenue authorities should lie deprived of any portion. of the hscal influence created 
their conducting all sales of land ; and it was the increase of this influence 
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that 1 coosidcred rendered it par^olarly advisable that the revenue authorities 
shouid> aa far as might be practicable^ carry into execution summary judgments 
for rent. ^ , 

I (uinnot imagine any safe plan, according to which sales of land in execution 
of decrees could be conducted (as proposed by the judicial auUiorities), without 
multiplying official labour, uncertainty, irregularity, and occupation of time, nor 
without great risk of even much more serious evils. 

'J be causes have not yet been thoroughly ascertained, but the fact is indisputabli’, 
lliat the government revenue is realized with greater difnculty, with respect to 
promptitude, to what it was formerly, and therefore 1 submit this is not the fittest 
iiiouunt to adopt any measure iiiuuifcstiv calculated to abstract from the influence 
and prevaljpicc of the authority of our collectors. 

I iieg to be excused the liberty I am taking in referring to the jndicial bearings 
of this question, but I hope I may, without incurring blame, respectfully submit 
that the consistency may be questioned* of imposing on the judicial authorities the 
duties of conducting .sales in execution of decrees when the courts have so recently 
been divested of the power of selling lands in execution of summary awards for 
arrears of rent, and .so much relieved of their former labours by the creation of 
native judges, to whom have been assigned powers and jurisdiction so very 
extensive. 

In conclusion, as 1 am adverse to a change of system, transferring to the judicial 
from the revenue authorities the immediate conduct of sales in execiuiou of decrees, 
whether for nialgoozary or lakcraj lands, it remains for me to state the poiut at 
which 1 think tlie limitation should be fixed, in order to assign sui uniform con- 
struction of the expression in Regulation Vll. of 1K25, viz. “ .small portions of land 
held exempt from the public assessment.” 1 think that limitation should be eon- 
lirierl at 100 rupec.s. 

I entertain no doubt that the landholders would one and all object to any cliange 
in the present .system which would transfer the sale of land in execution of decrees 
to the courts, and that .such a change would cause great and gen<;ral di.s.satisfactioii 
amongst all concerned with agriculture, and tend considerably to diminish tlie 
value of landcil property. 

22 .luiie iSgti. ^ (signed) J. Puttie. 


1 concur with .senior member in thinking it would nril be advisable to remove 
the power of selling nialgoozary estates in satisfaction of decrees of court from the 
collectors of revtiiuc. 

(signed) II. I falters. 


ISitNUTE by Mr. (•'. W. Smith. 

I HAVE considered the question regarding the expediency of making judges .sell 
land in execution of their own awards. Tlie following precautions w'ould be 
nect'6.sary ; others will probably be 8ugge.sted by my colleague, aud we may then 
di.sciis.s the subject before drafting our reply to government. 

1st, As to lands held rent-free: 

To prevonl collusion and fraud, it would bo necessary that the judge • should 
refer fJie petition of the fiarty hohiing a decree who applies to have rent-free lauds 
sold to the collector, and lliat the collector should certify, in his return, whether 
the land in question is held rent-free or not, and whether the name of the (larty 
again.st whom the decree is given is or is not registerctl as proprietor, or joint 
sharer in such rent-free land. 

That tlie judge, on receiving tlie reply, provided tlie land-alleged is rcut-firee, 
should proceed to sell it, but if the name of thfe party i.s not regia|pred, that lie 
should cause a local inquiry to be made, whether the party is in possession of the 
whole, or what portion of it, and then proceed to sell the rights and interests of 
such I'arty so ascertained. 

Next, as to revenue lauds: ■•W" 

Here v»e must cautiously guard the government rights so expressively laid 
down in Clause 3, Section 3, Uegulatiou XI V. of 1825. 

. When 

* At present iVuulJ not vest any*r»iher functionary except Ihe jmiirii with th®:pow«rof nuking tho 
actual safest hut the preliminary invetitigstion might be conducted by the audder emeeii* 
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Wh«n the decretxtar applies to the jodge toseU revcmoelmidait will he necessary 
the Judge should apply to the coUdetor to Oicertam tbe li^owiii^ l^^ t 
ist. Is the debti»r the leci^ed proprietor of the entire adMte, Or € oBf^ter if 
the estate be undivided ? ^ ' 

2d. Is the estate in balance to ^veroment or not? 

3d. Are you anuro of any ottier ebuse which would cotoproiniBe theeighti^pr 
claims of government? ' , 

If the collector replies to tins reqomti^ by stating that the debtor b the io> 
corded proprietor of the whole estate* or a co-sharer in an undivided estate* and 
that the estate is not in balance to government, nor has government on otbar 
account any cause to object, in such case the Judge nnght proceed to sell either the 
entire estate or the rights and interests, as tlie case may be. If the collector joins 
to the infprmat^ of the debtor being a recorded proprietor, that tlM|||ltate itself 
is in balance to^vernment,* it would be necessary that the judge alrofiW issue an 
injunction to the collector to sell the fur the balance, sending the surplus 

proceeds of sale to him, the judge, and Iclwhg the judge, of course, to dispose of 
all claims to the same.'l' 

If the collector in reply to tiic judge’s requisitleh sends information that the 
debtor is not a recorded proprietor of the esiatt', in such case the judge should cause 
a local inquiry to be made, through his moonsitf, to ascertain whether the debtor, 
although not a recorded proprietor, is or is not a joint sharer in the estate i and it 
satisfied hy the reply that the debtor is a sharer, he might tltcn pul up to sale the 
right and interests of the said debtor, whatever they be. 

14 November 1836. (signed) C. Shnih- 


No. e. 

Sal* 
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lly Mr. C, W. Svtith. 

Minute regarding tiie Transfer of Sales in Execution of Decrees to tlic Judicial 

Authorities. 

In my former Note of the J4th November last, I confined my remarks to a con- 
sideration of the safeguards uhich it would bq necessary to introduce for the pro- 
t(;ction of tlu; public revenue, provided tlie judicial uutliorilies should jbe declared 
compctenl to sell rent-free and uiidgoozary lauds, in execution of tlietr own 
dccree>, reserving the discussion of liic expedienev of giving such |M)wera to the 
courts, and of the subject generally, until favoured with my colleaigue’s opinion. 

The senior member, in his Minute of the 23d June last, haft entered into’ a fuH 
discussion touching the e.xpcdieiicy of the proposed measure, and having declared 
himself uiifavtiumble to its adoption, has stated the several objections and difficul- 
ties which ocqpr to him against conceding the power to the judicial antlioritics of 
selling landed property in execution of decrees of court. 

In a matter of so mucii moment as that of introducing the above important 
change into the existing law, it would not be considered sufficient iliut 1 should 
state niy own opinion to be favourable to the projected alteration, unless I could at 
the same time demonstrate that (he objections made to it have been entertained oti 
insufficient grounds, or though entitled to some weight, arc not so great as to 
leave a comparison with the concumitunt advantages which will attend it. 

I am altogether in favour of the alteration. 1 believe it will lie an economy of 
time and labour fmth to the .Judicial and llcvcnue departments ; that it will relieve 
the revenue authorities from a very unncces.ftary and lieavy duty, without causing 
any of those dangers anticipated by my colleague ; that it will relieve the judicial 
authorities from much unnecessary trouble and many vexatious references ; and tliat 
the measure itself will be found to fx; in strict consistency with the tenor of 
Act VIII. 1835, which “transferred ” the power of selling “laixls in execution of 
summary suitli, hitherto vested in tlicjudges of the Dewany Adawlut, to the collectors 
of revenue,” by sadditng the functionarfes in each department with the duty of 
executing their own decrees. 

1 Shall 

* k would be re()ni*ite tbot tbe jU(lc4 give notice to the coUf«tor ol overy title iiUHle by biro witlii/i 
seven doyit of tU taking phiee ; Uie eolivctor to cerii^ on tbe notice wlut reveiiue was due to tbe day 
of «*ic, and die judge rcterving tbat mud before paying tbfi|j^ecr«edar. 

f If tbe collector’s sale was avoided by tbe revenue being paid, and the collector bad no other 
claiaw on account of suridies, ^c., in sueb case the judge, on reveiviitg a nolifiootion to that effini 
could pMcewl . to tale. 
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1 shall now proceed to consider, one by one, the objections io ibis measure which 
arc brought forward by niy coUeje^ue, and 1 shall -then embody in a move com- 
plete and tangible shape the ‘several precautions which will bn: necessaiy for tbe 
security of the public revenue where the tenure to be sold under a decree of court 
is that of a sudder malgoozar. ’ ' 


These objections may be ^us enumerated : . . , 

1. The judicial authorities could, not prepare the advertisement, Idtbundee, and 
account sale without the necessity of repeated reference^ , to th‘e collector’s office 
and records, producing infinitely more labour and loss of time than is experienced 
under the existing rules. 

2. The native judicial officers would create additional delays, difficulties disap- 
pointment^ and embarrassments, and mistakes, during the period they were ac- 
quiring a ljlnowledge of this duty. 

That although the collectors of revenue have at their immediate command 
records showing — 

1st. Names of malgoozaree estates ; 

2d. Names of the proprietors; 

3fl. Sudder jummali ; 

Yet with all these advantages, accuracy is not obtained but by vigilant super- 
vision, and by special facilities of check and control, and any relaxation is always 
prf)ductive of errors and irregularities, which entail on tlie Board, and sometimes on 
government, an addition to their ordinary labours. 

4. It is iinpdiltic to deprive the revenue authorities of the influence derived from 
their conducting all sales, and it was to increase this influence that the senior 
member deemed it advisable, as far as practicable, that collectors should sell id 
awards for rent. 


5. That with reference to the present difficulty in realizing the government 
revenue, the present is not a fit moment to detract from the influence and authority 
of tlic collector. 

6 . That when the courts, though their labours have been so much lightened hy 
this creation of native judges, have been so recently deprived of the power of 
selling lands in execution of decrees for arrears of rent, it seems inconsistent to 
propose giving them the power to sell lands in execution of their own decrees of 
court. 

Taking them up in consecutive order, I commence with the first objection, that 

the information w'hich a judicial officer 
would require preparatory to issuing adver- 
tisements for sale could be obtained by a 
single reference to the collector of reve- 
nue. This information is as follows : 

1 . The names of the Recorded proprietors in the estate, the whole or a share in 

whicli he proposed to sell. , 

2. The sudder jumma, and where subdivided, its component parts, with a speci- 
fication of names. 

3. Information whether the estate or share of estate is in balance to government, 
and to what. amount. 


i«it Ohjcction . — Tlie jiulivial uulhority could not prepare Uie 
advr-rtiiiiMnciit, lotbuiKlcv, and account muIc without tbe iicceKsity 
of rcfieutcd reference to the collector’s office and recordi, producing 
infinitely more laliour and Ioks of time than is experienced under 
till- cy'tting rulfy. 


This is ait the information which the court could want, or whicli the collector 
could give ; and it is worthy of peculiar notice, that no additional trouble would 
be incurred by this reference, as the information is of that nature, without which no 
collector could prepare his advertisetnent and lotbundy. The moment that the 
court received the collectors reply, advertisement of sale would issue if the party 
from whom the amount of the decree was due was found to be possessed of tiie 
alleged properly. 

'Hie lithographic form in whi^ this information might be em|>odied will be 
found in its place at the conclusion of this Miqute, w^ere 1 lay down tbe precau- 
tions to be observed, &c. 

If this prompt and easy process, preliminary to , the issue of advertisements of 
sii:cby a judicial officer, be compared with that laid .down in Regulation XLV. 
•793* Regulation XX. 1795, Regulation XXVI. iSbj, and Clauses 3 and 3. 
Section 4, Regulation VII. 1825, which are at present in force, the simplicity of 
the one, and the great and nnneeessary trouble, delay, and expenses of the other, 
will be at once apparent. , , 

t. The court whose duty ‘it may be to ,^ecute the decree .must transmit a 

V copy(i) 
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(*) wid atrandalion (a) of tbe decrea ,^ 'Board of ReVefiite, (now the Sale in Ex^eent^b 
OMOamaoner of revenue), as welt as a ’sttuemeaC (3) of tb«^ lauds which the party ^ " " 

out execatitm may point out As beloopng to those j^dio «dio» thd omOunt *' 
of the decree is demandaole^ . 

2. The Board of Revenue must then prepare a second cof^ of these three docu- 
ments, i.e. the decree (4), the tramslatiqo (5), and Uie statement (6) of lauds, and 
write a Persian or an (7) English procc^ibjg, when traosmittiDg them to the collec- 
tor, insfructiughitn to select any parts of jthe lAndsIbrsale which may appear sufhqppt. 

3. The collector, after hiavlog caVried these orders into effect, has to trairsmit 
two proceedings, one (8) to the commissioners and a second (9) to the court, inti- 
mating what lands be proposed to sell, or otherwise ; he informs them that thq 
party has no property in the lands, and all this labour is then thrown 

It Will thus be found that the court selling the land could prucccdllb issue the 
advertisement of sale without entailing any additional trouble on the collector than 
he is obliged to take in every instance ol^ sale in his own office, and without all 
these complex references, and multiplication of copying papers, and uttctulunt 
expense, which I have thus enumerated. 

I really do not see the force of this objection, and I tliiuk it will disappear at 
once when it is remembered that the duties of a collector in selling lauds, in 
execution of a decree of court, are the mere mechanical operations of an auctioneer; 
that is, if the party by whom the amount is due does not pay the same by the day 
of sale, the collector puts up the property and knocks it down to the highest 
bidder. All the more difficult points in sales under decrees pf court, si'”h as 
petition denying that the amount is due, or denying that the estate or share of 
estate belongs to the party whose name appears in the adverliscment and lot- 
bundco, all counter claims, and all objections to the sale of every decription, must 
be referred, under the existing law, to the judicial authorities under whose orders 
ffie sales take place. In fact, all the real difficulties attending a sale for arrears 
of revenue, which form the subject of revision in the itevenue Department, either 
do not exist in sales under a decree, or arc determined by the judicial officers ♦ 

themselves, even in the present state of the law ; and the courts ol law, to whom 
indeed all sales are ultimately appealable, have a much more inlcUigcut and 
efficient body of men to protect the interests of cither party in their, constituted 
vakeels, than the comparatively ignorant and irresponsible race of mookteurs who' 
app<;ar in a collector’s Kutcherry. 

I am thoroughly convinced that the judicial officer sitting in court, with his 
vakeels ready to advocate the interests either of lire party hokiing the decree, the 
party from whom the debt is due, or the third party objecting to the sale, would not 
make half the mistakes which are continually brought to our notice in the Revenue « 

Department; and that the appellate authority, to whom a final and conclusive 
power to reverse or confirm the sale should be given, would have placed before 
him, by his pleaders, the arguments for and agaiixst the sale, drawn out .with 
infinitely more acutencs.s, and in a much more correct shape than the loose and 
irrelevant productions which the parties themselve.s, or their mookturs, usually 
present to the Board or commissioner. , 

3d Objection . — 'I'hat ultbouijh the collectoni oi* revenue have at 
their immediate coniTiiand rccordB showing, 
i»t. Name of niulgoo;sar^ entaten j 
ad. Ditto of tlioir pro|)rietorst; 

3d* Sudder juiupitt ; yet witli all i)iii advantage accura^’y itt not 
obtained hat by vigilant »upf:rviHiori, and by upccial liu ililies of 
chock and control and any relaxation it productive of errorK and 
irregtilatitien, vrliicli entafi on the Board, and oonictimes on govern* 
meiiti an addition to their ordinary laboui'x. 


Objictiun . — 
Tho naiivc judicial 
oiliccrK wtmld 
create urlditional 
doluY'^i did'iculliCK^ 
disupiruintnients^ 
u:nl cinluviTiiHs- 
niiMiU, and inis- 
dvuin;, tho 
pciiod Uu*y wt ie 

acquiring, a know- 
k*dgo ol this duly. 


supra 


. / 


4 .tb OWtfcfa’owv— -U is impolitic to ileprivc the revenue authority 
of the ionii(eiK-e flenvcd from diux conducUoK all ealen, ^nd it wa* 
to increaed' ihw influence that he deemed It advaable, an lai a» 
practicable, that coJ lectors should sell in awards fur rent. 


1 have already pointed out that the power 
of collectbfs in the sale of lands in execu- 
tion of a decree of court arc restricted 
to the mere mechanical duties of an 
auctioneer; that the authority and order for the .sale emanates fronI*tlie courts, fr? 
a sudder ameeo, for instance, to u^m all points of difficulty or objection 
made or referred, and who, in fact, stands over the collector, reverslnj^ the .“ale 
Where be sees proper. ' 

To my itiind, the Influence and dignity of the’collector is rather impaired than 
atrengthened by the sttbordinate position in which he stands to the courts in such 
sales, ‘'and long a%' he has tbe^wer to sell tfie largest yeemebiidurce in his 
5do.' * 3 K 3 district. 
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Ntl*. Ill Execution district, il’ thc piiUic revenue is not punctually discbarged, he wiM §w] yip dimi- 
iif’Dfcrers rtft'ivi! nutjon of his authority and influence from being no longer employed to play the 
* }>«rt of auctioneer to the courts. 


M hut w ith rcf’erMirt 
to thr prr sent (li(K 
r.ijitv in 
itiL* revoniie of 
j^'ovirnntCTit, il»c 
present is iiol n fif 
inoiin nt to dotrut r 
Troni tin* infiiitMict' 
uiid .iiiilioi ify (>1 ill' 


1 have already given my opinion on the preceding paragraph, that the ioflueace 
ot tiie collector will not be impaired by leaving the judicial authorities to jexecute 
iiieir own decrees, &c. The increasing diSiculty in realizing the goTeruroeot 
ii'vcnue is a subject which has long occupied our attention, and we have ever 
considered the overwhelming multiplicity of duties which are allotted to the 
revenue authorities as one of the causes from which, if that difficulty has not 
originated, yet which operates to deprive itim of the power of giving bis undivided 
attoiition to tiis more strictly fiscal duties. In this respect then, by relieving him 
of a heavy duty, which more properly belongs to another defendant, he will be 
enuhlod to give greater attention to the many subjects more immediately connected 
uiili the balances of revenue in his district, a greater efficiency in the realization 
of which is so truly desiralile, and is so intimately and directly connected with the 
iiifliicnci! he posses.ses in the district. 


^ijli Ohjaliiytt. — 'J hut w licn ihr courts, though their labours have 
hot ii so much lighlruL'il by the creation of native judges, havci been 
Ml iTccnlly deprived of tin; power of celling lands in execution of 
dw rees lor iirieaT;. nl‘ lont, il isccniH inconsiEtcrit to propose giving 
ilicrn the powft trt soil hoidts in execution of their own decrees of 
conn. 


I look upon this measure in a totally 4 
diflerent light from my colleague. I can 
see no inconsistency ; on the contrary, I 
observe the same principle at work in the 
alteration of the law which is now proposed 


as that which led to thc enactment of .‘\cl Vlll. of 1835. 


It was considered an anomalous proceeding, fraught with unnecessary detail and 
delay, that the award of oiu; court should require thc assistance of another court 
to execute it, and for tlu; same, or oven stronger reasons, it is considered a waste 
of time and laliour to send a decree of court for execution quoad sale of lands to 
the collector, while thc whole control and power of settling upon and deciding the 
validity of sncli sale is left with the court itself; thus thc same reason wiiich dictated 
the transfer on that occu.sion operates in favour of the transfer now proposed. 

And this lead.^ me to consider, in the last place, what safeguards arc necessary, 
so that this power to sell lands in execution of a decree may he vc.stcd in the 
judicial oftieers, without endangering the public revenue. 

1. It is nceessury to protect the primary iiidefinsible rights of government to 
levy any an ears of revenue which may have accrued ou the estate or share of estate 
about to ho sold by tlie courts before the proprietary right in such estate or share.' 
of esti.te. is tvansfen ed by sale to another person. 

'I his olijeet eamiot he oblained with that degree of safety ami accuracy certainly 
which its importunee demands by any other mode than by special enactment, that 
where an estate or share in an estate, standing in the name of a registered pro- 
prietor, which is uhont to he .soki, in .satisfaction of a decree, is in arrears of 
revemic t(» goveriiimnt, the .sale shall in such case be made by the judge Or 
other oflieer of govenunenl in the .hulicial Department, who, after concluding the 
sale, .shall first deduct the balance of rovenue up to the day of sale, with the 
presciibed penalty ami interest, from the amount of purchase-money, remitting to 
the eolleetor his full demand, tvithout question or demur, who will forward a 
flakliila or receipt for ilie amount, to be filed with the proceedings of the judge, 
and tlu! judge shall then pay the residual sum to the party to whom tlie amount 
of the decree i.s due. 


2. I’lovision must also be made for thc realization of any arrear of public 
revenue on estates or shares of estates sold by thc courts, which, although not 
in balance up to the date on which tiic judicial officer, having ascertained that 
point, i.ssned his advertisement of sale, have fallen into balance between that period 
and the dote of uctuul sale. 

'I'he principal cause of delay in bringing to actual sale lands fixed upon &r the 
^tisluction of the decree is thc investigation of claims either by co-«harers, alleged 
fwrcliascrs, mortgagees, or other creditors.. These inquiries frequently eonsume 
so imu h time, that occasionally a whole yelr may elapse between the first adver- 
tisement and the sale. I think it would be found u good plan to issue, in the first 
instance, a simple attachment and notification for the appearance of claimants, 
and not until all claims hud been disposed of to apply for information to the 
collector. 


Nothing 
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Nolhiug coukl in such case prevent the sale taking place on the day fixed upon .Sate in l'xecnUo», 
after Use receipt of the particulars from the collector's o£Sce, and in that short 
period little or no arrear of revenue could accrue. “ “ 

3. Care must he taken to protect the interests of governmeiir from the inju- 
rious effects likely to arise from any irregular or illegal specifications of the sjbere, 
or juma or rugbab of shares of estat^ sold by the courts. 

Tlii.s most important principle will be best obtaiued by a strict adherence to 
tlie following rule : ^ 

In the ishtehar of sale, and the lotbundce, &c., tt’hether the party whose pro- 
perty is about to be sold be a recorded proprietor of a distinct estate, or a recordotl 
prt^rietor of a share in a divided or undivided estate, or otherwise, it shall he 
specifically mentioned that no more than the rights and interests of such party 
are to be sold, and nothing i.s guaranteed to a purchaser under a sale made hy 
the civil courts, save and exccf>ling the suit] rights aud interests of the said [>urty, 
whatever they may be. 

I shall conclude this Minute by giving specimens of the following Eonns for 
giving effect to tin? provLsions and precautions neccs.snry to secure the public 
revenue in sales made in execution of the decrees of the civil courts, wliich, if 
approved, should he appended to the new law which it will be necessary to 
frame. 

j . Form of lithographed letter from the court to the collector, calling for iidbr- 
iD'dtion as to the names of the recorded proprietors, aud other parliculars, &e. &c. 


To the Collector of 


Zilluh 


Nt'.ofSuii.s- Names 
ill' ParticH. 

plaifitill, 

“ ilcfi'iHumi. 

HtATDMU.SV oI l.dJIflN lo hi' SiiM. 


Sir, 

In the .suit noted in the margin, A. has pre.seiited a petition to 
this court, praying tliat the landed property as per particulars, and 
belonging to die parties detailed in the margin, shall be sold by 
this court. 


Numii 

iff Phipriitlar 
Iioii) whotit 

Wui 

Di'Crpt* is 
Uu**. 


111 nt l.iimU 
I U ItN Pm! J|os to wlliim 
lit* J h rri'n » . liu' 


I’fi- 


1. i SItJii't*. 


A. 


h. 




■i. I hereby enclose an istehar of sale, by which you will perceive that the dav 
of sale is fixerl for the 

You are requested to fill up and return tlie annexed form within 
days of receiving it. 

4. If the landed property in question, or any part of it, belongs to any of tlm 
.said parties, and is in arrear of revenue to government, you will be pleased to 
ootUy the same in column 7, together with any further sum of interest or penalty 
which may be due by the said parlies, calculated up to the of 

18 

If there are any other claims against the property or the party whose ' rights 
and interests in the same are about to be sold, you are at liberty to state the same, 
or to bring them forward in iny court. 


Court, 

.>83 


I have the honour to be, &c. 
(signed) 


joo. 


3«4 



No.k; • 

Siilu in ExbcuUon 
of Decret'w of Civil 
Court}}. 


No. of Suit. 
plaiutitV, 

V. 

— defendant. 
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ft. 

Form to accompany the letter from the judicial officer to the collector : 


1 . 


So. 


a. 


1 

0 

0 

iP 

£ 


I 


‘ 4. ^ • 

5. 

Sudder^inD|ii«» 

■ 

^ i 

If 

Pa tSm 


6 . 

Speeiftc 

ot eadi recorded 
Proprietor ; 
or if not divided, 
atoto 

undivided. 


Name. I SIkne. 


7 . 

If in nrmrof Bavenne, 
atate Amoiiut doe tiy eacb 
Proprlolor ; 
or if Bbajma are not 
divided, 

atnte the Boojid Bun. ‘ 


Arrears - 
Interest - 
Foimlty - 


JS4. 


P* 




aBMARBB: 


Here tteie any 
addHNmnl infl»r*> 
mation, also any 
identity of 
rests or relation- 
ship between tlie 
reconled proprie- 
tor anti that of 
the party by whom 
the amoaut of de- 
cree is <hte which 
may have tram*- 
plred. 


2, Form of lithographed letter from the collector to the judicial officer returning 
the figured statement : 


Sir, 


To the Judge of 


I HAVE the honour to return the figured statement, duly filled up, received witli 

your letter No. , of the which reached this office upon the 

, in the case noticed in the margin. 

Collector’s Office,! I have, &c. 

; (signed) 

J . 

Should the sale not take place on the day mentioned, it will be necessary lor tlie 
judge to ascertain the exact amount of revenue due to government uji to the day 
of sale by a letter to the following effect : 

To the Collector of 
Sir, 

lx continuation of my letter of the , I have now the honour to inform 

you that the sale of the property did. not tajte place until the 


2. f request you will inform me within days what demand is due to 

government on the estate in question as arrear of revenue up to that date. 

1 I have, &:c. 

Court, \ Sir, your obedient servant, 

___i 83 .. .] 


The form which now follows is to be drawn up .by the judicial officer after he 
shall have received the figured statement from tbo collector, and the advertisement 
of sale, lotbundee, and the terms of the account sale will be regulated by it. 


1, 

0 ^ 

3. 


4. 

1 

5. 


C. 


7. 

a. 

0- . ' 

N«>. 

JS 

JVniuo 

of 

Buddi'r Jttiiia 

! 

[ 

1 i 

* S' 

Names and ShofTH 
of recorded Proprietors! 

[ l»y whom riie 

Amotint of Decree ie due, . 

whose Hight imd 

Intercut only ri'c tObc Sold. 

1 

:|h 

’S|.9 

PI 

AniQhiit 

of 

I)8CXCC« 

1 

REMABKS^ 

f; 

1 

0. 


WOW 

9V Ml 

Ltaiv* 

}k 

Nozue. 

Share. 

Atehtand 

iBborot 

In Share. 




1 

i 

1 

« 

! 



\ 




1 

‘i 

, ; ; Help stale Ute 
^rindfde hud down 
In Ckose 7, Scf .3, 

Bmhitloii vn. 
tm. 



399L 


INDIAN jUAW COMMISSIONERS. 


No. 8. 

It will often occur that the, 6^red statement, when fills, d up and returned b; Sale in Sawsuti^ 
the collector, will iwt exhibit the name of any one of the {parties by whom tlie ofClfii 

decree is due, and that subsequently , a petition may be filed asserting that, _______ 

although these parties arc not recorded in the collector's ofiice regulafiwi, yet that 
they are actual tbikane proprietors, or have other transferable right in &.e 
nerty. In such case it is usual with some courts* to institute a local inquiry. 

Whea this local inquiryj) or any other mode of inquiry which the court may see 
fit to adopt, establishes the fact that tlie ptirty by whom the decree is due has a 
saleable right in the property, of which he is in actual pussassion, the following 
form would be a suitable shape for drawing up Ihc information obtained, and the 
precise nature of the property about to be sold, and would regulate the terms of 
the advertisement, lotbundy, and account sale. , 


1 . 

i 

a. 

4 . 

A. 

(V* 

7s 


0 . 

No. 

Per- 

gumiak 

Name 

or 

Estate. 

Budder Juma 

of 

whole KDtaio. 

Namen 

of recoi?iUid 

ProiMdetonj. 

1 

Nano* 

of P<fnion« nol 
recorded 

wholo flight aad 
Intereflt, 
whatover th4y 
may bc% 
arc about to be 

Bold. 

1 

of PavaoiM 

to whom 

the Doeree 2 a 

ftuv. 

Aiuottnt of 

f>OCIW. 

RKMAKKB. 


1 

1 

1 

1 

1 

1 

i 


i 

1 

i 

• 

1 

i 


* 1 

1 1 

1 1 . may 

ftriit be atatod Uiu 
Inquiry, local or 
oiltcrwW^and Utc 
result of It, to ua* 
certain tlmt Uic 
fMu*ty iWmi whom 
Uie amotmt of da- 
cn*a is duo have 
fmiisforabla fifo- 
jKirty ii) tlie ua- 
tfito. 

2. Tha prltici- 
p1« of ('laiKW 7, 
Bee. 3, Roiiculatloa 
Vni. of IH'ih, 
malt he inaert<id. 


I have thus shown the safeguards which i consider necessary, may be practi- 
cally obtained. 1 should iiol conceive that, the courts would cx[icriencc the 
sliglitest dilVicnUy in c tVecting sales in execution of their own decrees. 

On the contrary, I have a strong impression that they would execute their own 
decrees in a far more prompt and efficient manner than under the complicated 
system by which sales in execution of decrees are now conducted. 

The delay under the present system is so great as scarcely to be credited, and 
thus it must coutimie to be so long as the parly interested in obstructing a sale 
can play his procrastinating game between two offices. 

It will he necessary to repeal all the Regulations which now exist, and to frame 
a new law,| but I am not aware qf a single difficulty which would he cx[>eiienccd 
in so doing. 

.Sale of Lakhtraj Tenures. 

I sec no necessity for any particular precautions in regard to the sale of rent- 
free land. The courts never direct a sale without some inquiry as to whether the 

|>arty 

• Tlie practice varies in many courtK; no local iu(|uiry is made, and ilio rouri frunU, ti. the nazir's 
report after the return of the perron who terved the prorlaniution and utiachmeiit, and to ihe usual 
nadinesa with which clainunts laakc thi.^ sjrpcarance to ronlost ri{>ht or wrung ; tlx- right of pro- 
perty ill the land about to bf wild in execution of the decree, at ihe piesi'iii (leriod, when the duties 
oi niooiiriiis have tiiis|iin«d so uiuth nime impoirtunce, and their time n> fully oicupied in the deciiiiun 
of civil suits, their dt^putation for 'Che purpose of mAing local iiKjuirits ol the nature now under consi- 
deration would not be permitted; however, this is a sulqect which does not uflert the (|nc«lion at issue, 
since equal difficulties would be experienced by the courts in deterniiiiing Uh; right uf property. ^ 
land, gopds, or cliatteis, about to be iMilt|in cxecittioii of a decree, wheihei the suit* was conducted by 
a court or a collector of revenue. 

f In the now law it will be necessary to re-enact piovisions for a deposit of a portion of tlie pui- 
ebue-money for cases of lesale, &c., and to define what judicial authority shall he tnipowertd to 
conduct sales. I sliould not think that the duty could well be entrusted to any officer under the rank 
of a.sttiUq’ ameen. The courts pould of course draw up the deeds oi sale, and nutily the sales to 
the collector of the distiict. • 

300. 3 F 
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party is in possession, and it is qntte immaterial to government or B. 

IS in possession of sucb land j/tnd it is scarce necessary io iliimtion that no sate by 
ajodicial officer can confer any validity upon land aiii^ed Ito bfe re&t*fr^; trtuch, 
by a snbaeqnent decinoiiy fa dectered liable to assessiheitt. 4? 

It will of eonrse be necessary to restrict the sales made t^ the civil conrts'W 
estates permanently asaessec^ and to declare that no proceeding qf a civil conrt iti 
selling an estate in sartsffietion of a decree* shall bar the revenue rights and intereisti 
of government in the property within 12 yegrs after the sale, 
rlt will also be necessary to provide that the collector ^ revenue shd) be fully at 
Hl)erty to bring an estate to sale,* for as demand of government, notwithstanding 
any proceedings of the jadiciai authorities to bring it to sale for execution of a 
decree or other award* notifying the same to the judge. 

1 wiah this Minute to be recorded, and a copy of it to be submitted to govern* 
ment with the reply to the letter of govenrment* under date the 3d May 1836. 

'I'he subject is one of great importance, and the .^pors must now be laid before 
the third member. 

1 have* Ac. 

13 Dec. 1836. (signed) C. W, Smith. 


DEcani; Jaree Sale Rules. 

All sales, by whatever authority authorised or held, in satisfoctit^ of decrees of 
court, shall be of the nature of private transfers, and slioll not affect processes of 
collector for realization of revenue, or the rights and interests of co-sharers in tlfo 
estates sold, or mofussil tenures or tenants, any more than would a private sale by 
one individual to another. 

• 2 . Sales in sat^sfuction of decrees shall be held by collector, or other duly 
authorised revenue officers, under precept bf the judge. 

3. When the judge may direct lands to be sold, the collector shall sell the rights 
and interests only in the lands of the party against whom the decree is to be 
enforced in the propISrly sold, or in a speciBc defined share or portion or ruchhan 
thereof, hut not with any defined juma. 

4. No sale of lands in satisfaction of a decree where a recorded proprietor 
declares the party against whom the decree has passed has no interest or right, 
shall take place till the right be established by a smt in court. 

5. No sale of lands in execution of a decree shall take place except*aftcr ad- 
vertisements at the moonsiff ’s kutcherry in the tannah in rvhich the property, or 
the priucipul part of it is situated, at the judge’s court, and the collector’s sudder 
kutcherry, for a period of 30 days previous to the day of sale.f The advertise- 
ments and the lotbundy shall specifically state, that from the proceeds of the sale 
will be first deducted whatever arrears may be due to government on the day of 
sale, from the lands sold. 

(i. The collector shall not entertain any objections to the sale to be made, but 
shall refer nil petitions touching the same, whether before or after sale* to the 
Judge, who shall pass such order as he may think fit thereon. The collector is to 
be merely the ministerial officer executing the judge’s prCcept. 

7. Tiie collector on completing the sale shafi inak0 his return to the judge’s 
precept, and forward to him the money realized, minus the arr^ar of revenue that 
may be then due to government. 

8. No order interfering with the authorised revenue measures of the collector, 

under the existing regulations relative to estates adverlisi^ for sale for decrees, or 
the revenue lu be paid on the rights and interesto sold, or on any question touching 
the revenue status thereof, shall be issued by the judgt^, or if issued, sbdli be of any 
efi’ect. , r. , 

9. The judge shallTie competent tojtnnal a sale h^d in satisfoctiOD of a' decree 
if lie think fit, provided his order is ^sed within 20 days from the date sale* 
and provided all arrears of revenue tnen due to the govrnimeot shidl be paid up; 

f • ■ TO. The 

* Sliould It $(.> happen that the date of sale filced by the jadge and the collectar he Idle eaiM. the 
eollector will complete bis sale, and the judge wifi stay proceecungt until made aequainted with tint 
reults. 

f 'fhe object is to permit ihecoUcct<»r to I’oaHze the goiferametii revenue^ by stfU 

previously. ' ' 



INDUN 

J 'X ^ f . -f i’ .<■' r‘" ‘ 


401 


^ 10* The, elector sbidl forward to coaamissioiiCT. for his information, statements 
of «U Saks ^eriid held in satisfaction of idecareiiis ; all appeals against such 
sales shall, bis made to, tbeju|dga« 

11 « Shbuki the cohransnoo^ gfohndf 'to ofa|eot to a sate in' enuKu^o of a 
decieei on the plea of ijtiegsiityi. u «.' <?“ of 'the gtoonds sotfoith in Section 5, 
Kegulation XI. 182a, pc on any point Wvolidttjs the permanent interests of the 
government, he shall have a right of jsppcal fo Sadder X/ewanny Adawlnt, tlwthigb 
the judge, who shall forward that ap]^! within five days oneT it has been pre- 
ferred. Tlie Sadder Board of l^vemie shall in like manner be atliber^ to bring 
before government, for fipai owiers, any cate that may appear to them to wqui^ 
such notice. . , . 

12. No patiuser buying at a sale held in Execution of a decree, shall be cnUtled 
(merely by virtue of his purchase) to rt^istry in collector’s boohs as proprietor, 
unices the name of the ^rty whose ri^ts and interests he has purdiased^ was 
registered as proprietor of the full right solfl } dr, in otlrer words, the parclwser of 
such by virtue of bis purchase merely Wllf be ^ allowed 'only in the raster the 
same place as was held by the individual whose righ^and kiteilrets have been sold, 
and no place if iluit individual had none. Hc win! not, however, be debarretl 
from pursuing the prescribed course in order to obtain registration Of his name as 
a proprietor, should he think fit 

13. All forms, statements, reports, &c. now in use between collector and com- 
missioner, touching the sales referred to, to be liiscontinued, except such as are 
specified in these rules. 

(True copy.) 

(signed) F. J, HaiUdajfy Secretary. 

Sudder Board of Reveime, Fort William, 

4 April 1 837. 


, 

(No. 1490O . 

From R. Macon, Esq. Officiating Register, Fort William, to R> Mangles, Esq. 

Secretary to the Goverbmmit of Bengal, in the Judicial Department. 

Sir, 

In continuation of my letter, No. 276, of the 27th January Iwl, op the subject 
of the duty to be performed by the commissioners of revenue, in regard to the 
sale of lands by the revenue authorities in Satisfaction of decrees of court, I am 
directed%y the court to forward to you tlie accom|>uiying copy of a letter, with 
its enclosure, from the register of the Sudder Dewanny Adawlot in the Western 
Provinces, and to request that you will lay the same before the Right honourable 
the Governor of Bengld. 

I have, &c. 

Fori William, (signed) R, Macan, 

26 May >837. OfficiatiDg Register. 


(No. 410.) 

From H. B. Haring kn, Era. Register, Allahabad, to J. F. M. Rod, Esq. 

Register to tho Suader Uewohby AdaWlut, Fort William. 

Sir, 

1 AM directed by tlie court to require that you. will submit, for the perusal of the 
Calcutta Court, the accompanying copy of a letter from the judge of Moradabad, 
under date the 20th instant. 

2. The court observe that the point submitted by Mr. Tayler is at present under 
the consideration of the Cskutta Court, % a reference from the jndge uf Dacca, 
and the commt|nuner,. of,^the i6tb December, in regard |o which the opinion ot 
this court was doMiimiiHc^led in roy lettir to your address, No. 1082, under date 
the 16& December lias^ and the court therefore await the receipt of a replj to 
j^t comiuttoicatioD, to Irincl^ they beg to request the attention of the Calcutta 
Court, previously to pasisiog any orders on Uie present reference from the judge of 
Moradabad. 

1 have, &c, 

Allahabad, (signed) //. B, HeiHngUm, Register. 

28 April 1837. • ' 

300. 
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S«l« in £x«ondon 
of l>eer«tl of Civil 
Courts. 


Sudder Dewanay 
Adawlot. 

Preoent: 11 . 11 . Rat* 
tray, W. Braddon, 
Ksqrs. JudKi'R, 

I). C. Sniytli, Esq. 
Temporary Judge, 
J. U. HutchiiiRon, 
and J. P. M.Kcid, 
i'jixjri. OUiciauiig 
Judgea. 


Sudder Dewanny 
Adawlut, North- 
we«t J’rovincea. 
Preitetit: M. M, 
Turnbull, A. J. 
Colvin, W. [.aro- 
bcri, and W. F. 
Dick, Laqrs .Judges. 


.3 P 
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Sale in Execution 
of Decr^ of Civil 
Court*. 


(Na. 240 f- 

From B. Tayler^ Es^Judgo, ZiUah Moradabad, to W, Jackmif 

to the Sodder Dewanny Adawlut, North West Provinces, Allahal 

Sir, . , V. ■■ . '■■■ ; : ■ 

On the occasion of sales of land in satisfaction of decrees of courts it is osd&i 
for the collector, at the close of the sale, to report the same to the Commisdoner 
for confirmation, and ^so to give notice to the court of tlie sale of the estates'; 
the commissiooer having ascertained that tliere is no balan^ of gowmmeht 
revenue due from the estate, confirms the sale. By Clause 3 , Sectibti 5,' Regala- 
tion VII. of 1825, a period of one moDth 4 s allowed to admit of any O^ectiohs 
being offered to the sale, and it sometimes happens that the sales, which b&Ve in 
the meantime received the sanction of the coilMDissioner are cancelled by order ^ 
thi court. The confirmation of those Sales by the commissioner, previous to any 
sanction from the court, appears to roe inexpediet^. The purchaser, on confirmh- 
tion by the commissioner, has a right to imroediath possession, and the collector is 
required to give it to him, nnlesa otherwise directed' by the court. ' In sales for 
decrees, tlie proper authority for confirmation should, in my opinion, be the court 
by whom the sale has been ordered. 

2. The reversal of a sale where possession has been given involves a further 
inquiry regarding collections, and I would therefore suggest that the commis- 
sioners be instructed, through the Siidder Board of Revenue, to withhold thchr 
confirmation until the court notify to them the confirmation of the sale. 

1 have, &c. ^ 

ZiUah Moradubad, Judge’s Ofiicc, (signed) B. Tayler, Judge. 

20 April 1837. 

(True copy.) 

* (signed) //. B. Ilaringtun, Register. 

(True copies.) 

(signed ) Ji. Aifachcui, 

f)fficiatiug Register, 


(No. 1073.) 


Frouj R. D. MangUsy E»(j. Secretary to the Government of Bengal, to the Offici- 
ating Additional Secretary to the Sudder Board of Revenue, Fort William. 


«7 Jan i 837 » No. 
«7{). 

26 May 1837, No 
1490, 


Sir, 

In traasmitting the two accompanying letters, dated and numbered as per 
margin, from the register of the Sudder Dewanny Adawlut, for the report of the 
• Sudder Board, I am directed by the Riglit hon. the Governor of Bengal to invite 
them to a reconsideration of the subject discussed in the minutes to which your 
letter of the 4th of April last gave cover. 

2. The reason for which the Legislature of 1793 imposed upon collectors of 
revenue the duty of selling lands in execution of the decrees of courts of justice, 
is stated in the preamble to Regulation XLV. of that year to have been prin- 
cipally the security of the public revenue, “ in cases in which portions of estates,” 
(meaning actual lands, not a share or shares of a whole estate indicated by frac- 
tional parts of a rupee, representing the jumma,) “ mi^ be ordered to be sold.” 
This reason, as the Board are aware, does not now exist. In consequence of the 
inconvenience and haxard to the revenue with which they were found to be 
attended, sales of speci|c portions of estates are no loqgni* mad^ either for arrears 
of revenue or under awards of courts. In the formed case the entire estate' is 
now sold, without reference to the amount of balance due ; and' in the latter, the 

rights and interests ” of the {lersoU against whom judgment has been giybn ace 
sold, without any further specification. 

3. But fur the reason above specified, which has now ceased to exist, bis Lord- 
ship cannot think that the I..egi.slature of 1703 would have transferred to the 
collector a part of the judge’s duty, which it npjKJurs to him might be inuch.uiorc 
easily and simply tnui;.aclcd by the latter. 


4. The 
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4. The senior ipemher, indeed, sbtes Uiht the prbfM^ treo^^ hoald not be Siiii 
pat in practice with ihy due observance of the roles, end 4efeg««Ki^ isjhich it ef wvH 

vrouid r^^ire, without enUflli^j^ on'dte pobUc' iDl^erv liiiosc 
tO;>tpMTy it into ejcecution, ioiSifetety wwe htbour end time than iii leqotred con- 
form to the existtug rule^ because ** the }xi 4 icial authorities ooul 4 4^, wUb ^ny 
hope of accuracy* prepare the. papers hw * salo lirnds i ad^tsfdiesiAfd^ 
buQ^y. and account sa^Jm^ without tho i^^ for i«peat«d 4 wterence: 
cdiectors oifioe and reccads, to nothioii of die greid. additidki 30 diffldi^^^ 
embarrassments, and mistiA^ wbkh would r be necessarily ibcliMed durhn; 


^riod the native judicial officers would be ac^i^g 0 IniOwled)^ of this' 

Mr. Pattle adds, diet even coUecttui. with' the omltude they have acouired ‘irar 


Mr. Pattle adds, diet even coUecttui,, with' the ttpiltude they have acquired ‘mi# 
long practice^ and widr tbe^ithportapt advantl^^tbey possess of imnMmhite relkt^^ 
cnce.to their records, often iaUMtH^erroraaiMik and thi^de' itd^ 

that judges, who do not possess the same knowtOdgs and l^ctUties, will he liable w 


many more. )r. 

5." It appears to the governor; h6wever, tl»t to tl^e aiq^dfionhi the entirely 
difiereot nature of the proper^ sold, and <^1be::«e0de4^|^^ consequently 
necessary at a sale lor the recovery of arreato of revbpue and at a sale under 
a decree of a court of justice, have been lost sight of.*'* In the former there is, 
certainly, under the existing system, some comptication of detail ; in the latter, as 
far as his Lordship is informed, there actually is, and assuredly need be absolotely 
none. 


6. In the first case, the revenue authorities are required to sell absolute zcn.inil 
dary ])roperty, as deliued by the Uegulations. The rules laiti down arc "precise 
add numerous ; tlie consequences of departure from tliexn oeftain and unavoidpthle. 

7. In the second case, the collector is required to sell by order of the civil 
court the “ rights and interests ’’ of A. in estate B. The rules are lew and simple, 
and much is left to the discretion of the revising officer. Wei^tbe judge or his 
oilicer required to do in this case all that the collector docs, some addition would 
certainly be made to his duties, but it woulti, in his Lordship’s opinion, be a slight 
one, and not more than properly belongs to his office. Indeed, as observed by 
Mr. .Smith, “ ail the real difiicultiq# attending a sale for arrears of revenue, which 
iunn the subject of revision in the Hcvc-nuc Department, either do not exist in sales 
under a decree, or arc determined by the judicial officers themselves, even in the 
present state of the law .” The collector is the mere instrument, and all tliat he 
does might, as far as the governor can see, lie done without danger cr incon- 
venience by the judge’s nazir. 

8. His Lordship is so far from thinking that the revenue officers ilcrivc any 

increase of influence (which Mr, Pattle contends to be the case) from acting in 
this purely ministerial capacity, and are, able to use that influence for the better 
perlormance of their proper duiie.s, that he considers it wry de.sirable that they 
.sboulci be relieved from tbe task, in order that they may be enabled to attend to 
their strictly fiscal duties with less . distraction and increased efficien^. If the 
duty of conducting-tbese saie.s have any eflect upon the collector’s influence, hi.s 
Lordship is inclined to think that it must be unfavourable,, for that officer is 
placed by the present system in immediate subordination to tbe judge, and has 
sometimes, it is believed, to undergo animadversion from him. Me has no dis- 
cretion in tbe matter,; must sell as he is ordered ; and cannot even posqiune a sale 
without tbe risk of incurring the objections of tite judge. With all tliis the people 
must be necessarily well acquainted;, and such functions cannot surdy tend to 
increase a collector’s intiuencb. • . ^ 

9. Mr. Pattle remarks, that the duty of selling lands in execution of summary 

awards, for rent, has c^iecntly' been transferred from tbe judicial officer to the col- 
lector, and thence argue^ that it would be . inconsistent to transfer the duty of 
selling lands in of regular awariis from the collector to tlie judges. But 

this argument apf^fs to bis^irdship to be founded in a misconception ' of the 
priocipe which dictated the Act (VIIL of 1835) alludcal to, and which, rightly 
understood, is entirely favpu^ble to tbe proposed transfer ; for die object of the 
Act in question was to correct the anomaly of the law under which . .toe collector 
passed toe decree, and the judge alone was empowered to execute it by a sale of 
land.. It is equally anomalous to require tbe judge to call upon the eullecior to 
execute his decree ; and a regard tor simplicity would dictate the application of 
toe saibe remefly. • 

to. .Lasdy, Mr. Pattle thinks that the zemindars and other agricultifrists would 
300. ^ 3 i- 3 object 
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db^ect to itie transfer of tlief« sales to t^e civil coOrt^ and that ivoald 

have a tendency ** considerably to dimmisb tlie value of btoded f>ro(MN'ty.’‘ Uis 
liordshif) doe^ not see how tncijiinnkidars would be afRscted by we diangci nor 
in what manner the transffia Woiild tend to depredbte the value of estaleafs^r, 
consequently, why the landholders should object to a change of system 
bead ; as the senior inembeir has not stated the grounds of his apprehension, ftte 
governor would gladly r^ivo a further exposition of the views of the Board. 

n. Mr. I^ith wm in favour of the proposed transfer from the revenne to the 
judidai officer, but he nonsidered it necessary to suggest many nAes and safe* 
guards for the protection of tbe^ interests of government, founded on the assnmp* 
tion that balances of revenue due to government are to be paid out of the proceeds 
of sales in execution of decrees of court!, previous to their appropriation to the 
(^ects for which such sales are efibetedv % v ^ 

%a. As his Lordship sees insuperable objectioas to the principle of such a plan, 
he need not examine in detail the mode in which it is proposed to carry it into 
execution; for he cannot perceive tliat sales' by a judge (whether nwdiatcly or 
immediately in execution of his awards) have any necessary connexion with eidier 
the revenue or the revenue authorities. The sale of property under judicial 
decrees seems to be, (with certahi exceptions, which will be iM)ticito;in the sequel,) 
as far as the revenue authorities arc concerned, a mere privtde traneaction ; and the 
governor is not aware that there is any argument, sound in reason or equity, justify- 
ing interference in this case which would not be equally valid in regard to all 
transfers. The real end of all the fonus and safeguards alleged to be necessary 
\&f his Lordship apprehends, to enable the collector to appropriate a portion, or the 
whole of the pafehase^muney, to the liquidation of the government revenue, if any 
be due ; and this proceeding appears to be not only inconsistent with justice, but 
unnecessary for the object Contemplated. ^ 

13. When A. sues B. in the civil court, to recover possession of an estate, and 

obtains a decree, and with it the property, the revenue authorities are under no 
apprehension in regard to the government revenue ; they know that the security 
for tire revenue is the estate itself, and that all parties are well aware of the lien, 
yet the property has changed hands in the same way as if it had been sold by 
auction under an award ol' court ; strictly speaking, the cases are the same. In 
the one case lire civil court transfers B.’s estate to A., in the other the estate 
Is, in j»oint of fact, transferred to A., and immediately sold by him to C. for the 
discharge of the debt of B. The transaction is not altered because A. instead of 
selling the estate himself in order to liquidate his debt, procures it to be sold 
through the medium of the judge. There is no reason, tlierefore, why any distinc- 
tion should bo made between the two cases ; the sale consequent on an award of 
court should be looked upon as a private transaction. Because B. would not sell 
his estate to pay bis debt to A. tire judge inter{)oscs an^-selis it for bim ; but if B. 
bad himself sold his estate, and paid A., the collector would have had no reason 
to interfere. His Lordship does not see why the collector should interfere, because 
the niediulfh of sale is altered. ' ' ' 

14. If, theu, a sale of this detoription be precisely the same as a private rale, 
and the duty of conducting it be intrusted to the judge, he will always inquire, as 
he now does, whether the debtor is in possession' of the property declared by the 
creditor to belong to him. Having received from the collector such information 
as his registers Sufiply, the judge will proceed to 8eU**tbe rigltts and interests "of 
the debtor in the property described. As soon as the 'sale is complete, he will 
inform the collector of the change Of names, so as to enable that officer to ilegister 
the name of the purcliaser in the place of that Of the debtor. If the debtoi's name 
bad not been previously registered, there wiU b«' oobeed to register tbSt of riie 
purchaser. 

15. As to the purchase-money, the judge will, of course, pay over to Ate:bolder 
of tire dect'ee the amount of his award, and will either return the rraidue to the 
debtor, or dispose of h, as to bim may appear just and proper. •' 

iG. Arrangements might easily be made for notifying to the assemblage at the 
time of wile, both the principle that the purchaser of a hhalsa ertate ent^ at once 
upon all liabilities of the seller, hs relation to government, and frith. ^ to 
that particular nrehal, and the fact of the precise amount of bebioco doe A'pm'the 
whole estate, leaving purchasers to ascertain shares. But when once thb prindple 
was understood, botli precautions might be well omitted ; as intending purchasers 
noulJ suti&fy themselves upon the latter score as a matter of eoane, exactly aSt with 

^ r^ard 
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.17* #ja« piRtt, tindef jilw- 

of ^ rights «id i9«^p«i» , bf >r-^' 
difee <rfco«ft,-wooW.l»i!e|H.w'^Ww 

Ju>Fdship to be iisfuiib^ pr«iereWe,.t© ife fMefildce ,i$ uoufei. . j, . 
to obtain, and wbich is frnogbl 

the latter deiicriptiofi ip »f*» ws^nfe of , 

from the melHti ffdd, afe ofrhaodiitg. o»<ik. bWawse onl^ to the bdia|«;w w 

‘ cifJCTG^ "■ ' • ' ' ' ' ^v., ' !i*,' ' ,-' '' ' < , , 

18. Bj thie Gouree, in eveiy oPO wh«a U»o ^dwfe^ 

against; wboat executtoa bas issued^ ia the.iMe ^popneter of the esife jwld, gnfe 
^justice is done to both parti% fhe bfeh^pne frw the whole fefto is m^c 
to fell upon one coparcener, anq where thq difffeoc® is not sufficient to satisf^toe 
demand of Hie decree bolder, be is driycn^'t^ furtb<^ ^ocess for the -rocoyery of 
toe renaaioder of his debt, or loses it attog^hf^ i nofe thc,)Qfsto|a proposed by his 
Lordship of putting np the rights and jnteresia^pf. ibi debtor* portlH?ned lyHh Ins 
slxtre cd the unliquidiited p^lic demand the fechfe, may expect io fe exa^y 
what the property of his debtor, subject fb that prior, Js woi^. By the otfe 
plan, he only receives the difference between that vaiueiiid the lien of goyernoiejM 
on the whole estate. , ; , 

19. Tlie law certainly ■warrants the proceeding objected bfeuae eacl^ sharer 

in a Joint iadividual estate, is strictly answerable fur the whole bfence; and thn 
necessity of the case, coupled with die consHtemtion that any copbreener toey at 
any time apply for a bulwarra, justifies the rule. But tl^e can be no good reason 
for acting upon it, to a breacli of equity, when by a sale of rights apd intlirests, 
subject to the government demand, tlie safety of the public reveiine might be 
abundantly secured. , v . , 

20. ilis Lordship is given to understand that many collectors, aware of the groat 

hardship involved in the course above described, endeavour to avoid it wlien 
directed to sell the rights and intere.sts of individuals in kbaisa estotes, in pursuance 
of awards of the courts, by advertising, in the first instant, the whole estate for its 
revenue balance; and then, if the balunco is paid, by proceeding to the sale under 
tlie award. ^ 

21. This, wliicii is at l>est but a ciuinsy. expedient, will not lie practicable when 
fixed days are appointed for the bolding of periodical sales for the enforcement of 
the public demand in each district, as his Ixirdship hopes will shortly be the case ; 
and even under existing circumstances, it opens the door to the obvious fraud upon 
the decree holder of his debtor buying his own estate under a fictitious uainc, and 
thus altogetlier baffling execution.. 

22. .^11 tills incottvenience end injustice would, in the opinion of toe governor/ 
be avoided by the sioiple plan of keeping the two cases of sale in satisfaction of judi- 
cial decrees^ and sale for tlio realization . of the government balances totally disiioct. 

23. But it appears necessary to the good effect of this plan, tbut the duty of 

conducting sales under owards of court should vbe transferred ftuin the collector to 
the judge ; soilong as tliesc sales are made by the same officer, who sells for arrears 
of revenue, it wul be difficult, the .governor thinks, to make the people compre- 
hend that, as collector, he bas no interest in, or connexion with the sales which 
he conducts by order tff tbd civil coujrt. Tim people dotmit be appre- 

hends, draw this distinctioD at present ; they see the collector making both des- 
cri{ffioas (ff sale, and fbi^ induces the emmeous conclusion that tlie effects are 
the same. But, were the duty transferred to the judge, there would be no hazard 
of such confuiHouj .|nd toe reason of the clwnge in the law would at once he un- 
derstood.* 

The excepifeis alluded to in paragrapli 13 of this Utter, as those in which 
toe vigilance of the coUeefe might be required for tlie protection of Uie iiueresto of 
government are, firstly, when any property, khalsa or lakliertij, pledged to him in 

security 

* la confinuotiMi of Ihh (pfiuop, ia regard to tbe vxitiinj; ronriiMiMi of notions, u ntiiiy he iiuaired 
" tost a mttve gestlsmso, who wrote vory in the pslbc prints some years ago Sgaiiut toe rfmotnp- 
tioaiSsrs, argeS itWffgly thss ‘mo^ wtheraj Had had been Inwidn hv its prOMnt |>ei»«>.wori ■* at 
coiiector*’ salesT* (in eaeeiitien nf deprees) uniter tbc ijnprt'nsion, evt<tendy,4ttas snoh still’s involved 
a reoaipHtwn .<n, Uie part ei 1^0 reven^ . authorities of the validity, &c. £:«, of the tenures so 
tranaterred. * . 

'irin.. '* ■' 
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Siilc in Execution gecurity for farmers, abkare, or others, is advertised for sale ip ejtecution of a 
Coum”** decree of court ; and secondly, jvhere an estate, in balance beyond its owp yalue^ 

but the property of a wealt^ individual, is in the same predteament. ^ 

2',. As regards the first, hw Lordship docs not see that the collector be 
in H worse (>osition than he U, or ought to he at present, if it be provided tbt^j^Il 
advertisements for sales of land' should be sent to his office; and if, as an aadi> 
tionai safeguard, be furnish the vakeel of government with a list of all landed 
property hypothecated to hiai, and of the parties pledging it, in order that tifiiely 
notice may be given of all suits in which sucii lands or parties are involved, and 
by which the security of government is likely to be affected. 

20 . The second case is an extreme one, but it is mentioned as one in which 
fraud inigiit possibly be perpetrated. It mu^ be the fault of the collector, how- 
ever, if any c.state is allowed to full in'balahce beyond its valne, and still more if 
he allowed time for the consummatioti of Uic suppoSied fraud ; such a case peed not 
be specially provided for. 

27. A full consideration of tlic subject has led his Lordship to think that the 
repeal of Regulation X L V, of 1 793, and such other laws as now prescribe that 
.sales in satisfaction of decrees of the courts of judicature, should be ofiade by 
collectors of revenue, is very desirable in point of principle, provided the'thange 
of system can be effected without any undue inconvenience, or a necessity for 
an increase of estahlisinhents ; and that the courts should be empowered to sell 
all properly in execution of their own decrees, after making all necessary inquiries 
in the collector’s office. These sales when affecting landed property, whether 
khulsa or lakheraj, should be strictly confined to the rights and interests of all the 
debtors in such property, without any furtlier specification. 

28. Further, his Lordship inclines to the opinion that the collector should be 
debarred from all claims on the proceeds of such sales, on account of any deinand 
of government upon the debtors, except when such demand is sanctioned by a 
decree of court, or. wlieti the specific firoperly, or the general property of the party 
whose rights and interests have been sold, is specially hypothecated to govern- 
ment. 

29. Under such a system there would, his Lordship believes, be no such injus- 
tice done as now, he apprehends, is often committed ; and, after much deliberation, 
lie cannot perceive that the government revenue would be placed in any jeopardy 
by its adoption ; on the other hand, its .simplicity aiul Convenience would certainly 
be great. Tlie early report of the Board upon the whole subject is requested. 

1 am, kc. 

Fort William, (signed) J{. TJ. Mangks, 

13 June 1837. Secretary to the Government of Bengal. 


(No. 1413) 

I'Vom 7 i. /). A/r/wg/c.f, Esq. Secretary to Government of Bengal, .to R. Macattf 
Esq. Officiating llegisier of the Sudder Dewanny Adawlut, 

Sir, 

Judicial Dep. WiTii reference to Mr. Reid’s letters of the 18th March 1836, No. (129, an^ 
27tli Januaiy 1837, No. 27(>, and yours of the ibth May last, No. i490^.and 
their re.spcclivc enclosures, I am directed by the Right honourable the Governor qf 

LJopy of a letter to the. Oftieiating Secretary to du; Sudder Board Bengal, tO request that will lay teforC the 

oi itevcnuc.dutod 3d May N0.655. couft the Correspondence noted on the 

t)iito - - from ditto, dated 4th April 1837, No. 143. margin, with a request that they will favor 

Oitto - todiito,aueply,oftheprt-seiitdate,No.io73. bis Lordship with their sentiments hpon 

the question, us far as it relates to the de'parttnent undk* their superinlendejM^. 


I'Di t William, 
13 June 1837. 


I have, &C, 

(signed) R. t). Mar^kii ' 

Secretary to Government Bengal. 
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Fr<MD P, Te^lei\ Esq. Deiraty Edgister. Fort WflUwn, to E. D. Esq* 

jj|Scci^Ury to the C^veroment of Bea^t Judieiol IleiNirtmQIlt* 

continuation of Mr. Reid’s letter, dated 27th January last, t am diracted by 
the court to request that you will lay before the Right honourable the Governor of 
Bengal the accompanying copy 01 a letter frdtn the officiating Judge of zillah 
Cuttack, dated as per margin, and solicit his lordship’s early iastructiona on the 
same subject. “ 

1 am, Ac. 

Fort William, ‘ (signed) P. Taylert 

30 June 1837. * J>eputy Register. 


(No. 62.) 

From fl. V. Hat ham. Esq. Officiating Judge, Zillah Cuttack, to /. M^Reid, 
Esq. Register to the Sudder Dewanny Ad&wlut, Fort William. 

Sir, 

1 JUtc to transmit, for the opinion of tlie Sudder Dewanny Adavrlut, copy of a 
letter from the commissioner of this division to the nddress of the collector of 
Cuttack, dated 1 oth September 1 835, and also of the Persian Proceeding therein 
alluded to, directing the collectors in the division to discontinue tho practice ol 
submitting to that office for confirmation accounts of sales made in execution ot 
d^recs of court, such being deemed by Uie commissioner unnecessary to tUo vali- 
dity of the sale, useless in form, and, with reference to tfie provisions of section />• 
Regulation VII. of 182.5, likely to lead to embiirrassment. 

2. 1 make the reference, being aware that in some districts public sales made bv 
collectors, on whatever accounts, are not considered final until confirmed by the 
local commissioners. 

3. The regulation*, in force do not, I believe, clearly lay down, any positive 
rule for the confirmation of such sales, either by tlic cotmni‘,sioncr8 oi revenue 
or the judges of the court. In sales for arrears of revenue it is distinctly pro- 
vided for, vide .section 4, Regulation VII. 1830; hut when made by the collectons 
in c.\ecution of decrees of court, the section quoted by the commissioner (cluubc i , 
.section Regulation VII. *of 1825), although it declares that the judicial uutbori- 
tici, shall be competent to annul a sale in proof of irregularity, does not advert to 
the coufiiniatioii of .sales wlierc no irregularity has taken place. 

4. In like niannei, by section i(>, Regulation XLV. ot 1793, the couits arc 
vested with the power of countermanding or postponing judicial sales about to be 
conducted by revenue officers, but no reference is made as to the necessity of a 
formal confirmation by either one authority or the other. 

5. From the tenor of the Regulations, however, I would suppo.He that the com- 
missioners’ confirmation was requisite, after allowing one month from tho dale ol 
sale for filing in the court petitions for objections, as per clause 1, section 5, Regti- 
lation VII. of 182,5; for otberw ise, if the local commissioner he not lequirod to 
superintend the collector's proceeding or to Im apprised of the result of ttu* sale, 
I jdo not understand the necessity of transmitting to the collector through that 
officer the statements of l&nds belonging to tlic defendant, pointed out by the 
decree holder ; and yet this is provided for by Regulation. 

, 6. Again, the more recent enactment of Regulation VII. of 1830, declares 

that the local commissioners of revenue, with the concurrence of the Board, 
shall be competent to prescribe the conditions, in regaid to the teun and mode ol 
making good the parchasc-money, under whicit public sales shall be hcicafier qpade ; 
and this rule, it further provides, shall be applicable also to sales made in satis- 
faction of decrees of court.” 

7. From this it would appear that the Legislature had intended that tlie com- 
Diissiooers should reguiatd‘ the proceedibga of sale, held by the collectors in 
satisfaction of decrees of court, as well as on account of ai rears of revenue. 

8. For the reasons before stated, I beg to solicit the opinion of the Sudde: 
I>ewaoDy Adavrlut on this point. 

f ^ I have, &c. 

Judges* t)ffice, Zillah Cuttack, * (-igned) //. F. Hathorn, 

3 April 1837. Officiating Judge 

* (Truecopj.) . 

(signed ) P. Taykr, Deputy Register. 
300. 3 G 


Adawlau 

Prevont: RlLltai- 
trayi tt’. l)t«ddaa. 
Kaqr*. Judges. D. 
Smyili, £s(|. Tern* 
poraiv Judge. 

J.F. M.Iletd,£*(]. 
OfficiAUng Judge. 
>Io. 68, ths 3d 
Apnl 1837. 
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> udder Powanny 
A<i;iwiut« 
K.H.llat- 
tray, W. Braddon, 
E&tjs. .ludgtb, D.C. 

E»(|. Tem- 
porary Judg«,J.K. 
llutc'hinsuri and 
(’• Hardin^j, Esqrp. 
OHiciatinp Judges. 


(No. .Til 8.) ^ 

Prom P. Taller y Officiating Kegister, Fort WiHiam, lo R. D. Esq 

Secretary to the Gov'cmmeat of Bengal, in the Judicial l)epartmeii|t . 

Sir, _ * ’ '-m 

I AM directed by the court to acknowledge the receipt of your letter, No, 1413 
dated the ]3lli June last, , v 

2. In reply, 1 am desired by the court to forward to wu the ac^mpanyioi 
copies of the minutes recorded by tlic several judges upon the -subject in question) 
and to request tliat you wilt lay the same before the Right honourable the Gorervoi 
of Bengal. i- 

I have, &c. 

Fort William, (signed) P. Taytery 

20 October 1837. Officiating Register. 


Mr. M inute. 

1 HAVE read and attentively considered the correspondence which accompanied 
'.Ills, and entirely concurring with the government in the view taken by them, (as 
exhibited in Mr. Secretary Mangles’ letter to the Sudder Board of the 15th June 
last) of the question at is»ue, see no occasion to obtrude observations which would 
necessarily be the echo of what has already been set forth in support of the change 
v\hicli 1 would advocate adoption of. 

28 .August 1837. (signed) R. H. Rattray. 


Mr. D. C. Smyt/i's Minute. 

j. Tin: (diject that the government liave in view is to e.vpcdite the executioi: 
(/f Judicial decrees without endangering the .security of the public revenue. 

2. The lliglit honourable the Governor of Bengal is of opinion that Regula- 
tion XLV. of and otlicr sale Rcgiilation.s may be safely rescinded, and the 

courts empowered to .sell all projicrty in cxeciuioii of their own decrec.s, .sucli .sales 
bting strictly conlincci to tlie rights and interests of tlfe dclitors in such property 
without any further specification. 

3. I bi‘g to observe that this subject was brought forward by Mr. H. T. Prinsep 
tu SejUoraber 1830, when he was specially deputed by govenunent to iuvestigaU 
the causes of the delays tluit wen;* alleged to have taken nlact? in the execution ol 
the decrees uf the courts, and was duly reported on by tnis court in their letter to 
government under date the 8th June 1821, No. .53. 

q. In the .■'jtllli fwragruph of his report, dated 3otli September 1 830, Mr. 
Priiusof) submits the follotving remarks regarding the usele.s.snes.s of a reference tc 
lljo Board of Uevenne, observing very jn.slly that the reference “ is a mere form, 
that has no cll'cct wliatcvcr beyond that of occasioning unnecessary delay.” 

5. “ Para. 3(1. The<juestion now to be decided by government is, whether it is a( 
all necessary or e.xpedioiU to fetter tlie courts in their liiode of proceeding against e 
(lebUir’s property, and to tie them down to any particular forms ; if this be thuughi 
ailvisable, distinct rules might be laid down, either by a government Regulation 01 
oy some circular order.s on the .subject from the Sudder Dexvunny Adawlut. Il 
seems cxpcilicnt that the nece.ssity of a reference to the Board of Revenue prioi 
to tlic .sale of petty interests in land should be disjwnsed with, more especially 
wlieiiMi may not he a govi rmuent zemindaree that is proimsed to be sold. It 
eases of minor importuiice, lliere can be no reason w'hy the collector should not 
-ell immediately on a requisition from the court, and perhaps small zemindarees 
even mi-jit safely he incluiled in the inoio summary process above suggested, as in 
su( h the refen iic(. to the Board is a mere form that lias no effect whatever liwyoad 
that 1)1 oecMsioning unnectssary delays.” 

o. In llwse remurk.s, and in the suggestions of the Right honourable the Go- 
vernor ol Bengal, as tav as ^*elates .to the sale of lands held exempt from the 
public a-st s.-uient by the courts, I entirely concur; and - 1 woul 4 ?:tccordiogly 
Miggcst that the eourts be empowered to sell any portion of land 'held exempt 
no:u tlie public asso-s.-iment, without ajiplication to the Bemrds of Revenue or to 
iiie collector t.)f the •.'isirict, dx to any other officer in the revenue department. 
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7. To the plan, however, tiugge»ted in Mr. Secretary Mi&o^ies’ letter of the 

13111 June last, of selUng the rights and interests of the debtors in {Hrojperty under • ' 

attachment wiiboQt any farther spec^cation, I am hltogether opposw^ 1 believe '' . 

si^ a system would, ^ve rise to mnob fraud or chicttoery, as well iMi-tb serious 
am^'Stanci disturbances., On this very subject Mr. Prinsep in the 57 *^ 
paragraphs bis report observes as follows , 

8. “ Para. 57. It occurred to me at one time, that much of the ednftisitwt 
experienced in this department of the business of the court w'as owing to the 
custom of suspending sales whenever claimants appeared, and I thought tt might 
be> preferable, in order to cut olf the inducement which the debtor has under such 
a system to investigate evasive claim^ that the sale of bis interest should be made 
peremptorily before any inquiry tok^' place, under a declaration that tire debtor's 
right and title only would be conveyed, oik! that any parties whose claims might 
be preferred before the day of sale, should be entitled to have their case investi- 
gated at the time of delivering over possessioit to the purchaser. This is pretty 
nearly tlic system under wliich sales arc now made by the jjberifl^ of Calcutta of 
lands lying iu die moiiissil ; for if the mofussil authorities conceive them to have 
bee^n at the time in the iiosse.ssion of a third |>erson, they seldom cause them to be 
delivered to the puichaser; but, on the contrary, the latter is obliged to bring a 
regular action, iu order to firove the right of the* person whose interest send, 
to be superior to that of tlie claimant, whose temporary possession is considered 
pro veil.” 

p. “ Para. 58. All the natives to whom I incntloucd the plan of Neiliug 
percinjitorily, in the above manner, seemed tp think that bidder.^ would be few at 
such a sale, from th<‘ want of security to the purchaser, or at all events that the hid- 
dings would be confined to those immediately acquainted witli the debtor’s circuin- 
stauces, that is, to his neighbours and relations, by means of whom collusive 
jiurebascs would often be made iu order to bear I'urtluT process against the saiiio 
property. Tlie point is, however, one which »vell de.serves consideration, mid J 
am still by no means satisfic'd that the plan of immediate sale could not be jire- 
fcrable to that now in use. liven at pre.seril, the collector is obliged, fur his own 
security, to give public notice that it is only the debtor's interest tiiat lie sell.s ; and 
someliuics he suspemls the sale on the appearance of claimants, notwithstanding 
that tlie judge has <iispo.sed,^of all the cases brought forward under the proclama- 
tion of the court. In fact, therefore, the sale i.s little better than it would be if im- 
mediately, in so far ns the title conveyed at it is coucerned; but the investigation 
by the court is a privui Jade award ngaiihst any claims that may liave been lirought 
forward, and iu addition to this assurance, the purchasers arc now certain of 
obtaining pusscs.ston by |hc means of the courts, a thing perhaps more looked to 
than the title itself.” 

10. My own e.\pcrience enables me to say rlml the concluding remarks of the 
foregoing paragraplt are exceedingly correct, and I liavt* no hositritioii in stating it 
to be my belief, tliat unless the purchasers were certain of being put in posse‘*sion 
of their [lurchase by the courts, the property would sell fur little or nothing ; and 
unles.'i a Rummary investigation into the claims of parties coining forward is made, 
it will be utterly impossible to put any purchaser in possession, as the decree 
holders in Bengal would, 1 ^^nve no doubt whatever, point out and attach property 
not only belonging to their debtors, but also to any person with whom they might 
bp at enmity, merely for the purpose of involving hiio in a lawsuit. 

11., With regard to the recession of Uegulation XLV. 17^3, and the other 
sale Regulations, and the plan of empowering the courts of justice to sell lands 
paying revenue to government in satisfaction of deei'ces without application '\o tiie 
revenue authorities, I must al.so, after inucli consideration, decidedly object. 

12. ' It willj as is very justly observed bv my colleague, Mr. F. C. Smith, 
establisii two rival sbojis frfV the sale and^nirt^esc of property, and will, I |jciieve, 
kad to infinite cunfnston and to much claslEimg of authority. A Bathee estate 
held under Rtgulaiioo VIII. i8iy, may be at the hauimcr at one and the same 

. moment before the jud^e and the t ollector, the ^dge selling the property in 
execution of a regolar suit under Regulation IV. 17*3; the coUector again si lling 
it for arrcacts'of revenue under Regulation VI J I, of i8iy. In !*bort, I feel sati.*;- 
fied, however plausible this scheme may appear iu theory, that in practifc it will 
* be a decided failure. . ♦ ^ ' 

13. I have therefore to suggest that in replying to Mr. Stcrcfaiy Mangles' 

300. 302. ■ Icutr 
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SiiietM Execution letter of the 13th June, No. 1413,1^0 ioibnu the honourable tke Governor of 

4if Uecreci of Civil 0 eitgal that the coort is of ofHUioD* ? 

^ 1st. That all lands held exempt from the public uMessmetil maf . WepM. bj the 

civil courta of judicature ia setisfaeuon of their own decree$»,widlMt: any 

2d. That all lands paying^^tevenue to government, and, the ai^rdinate tenures 
connected therewith, abonld continue to be sold at the requisition of the dtril courts, 
in satisfaction of their d^rees by the revenue authoiities, under such ui improved 
system of sale -as the Sudder Board of Revenue may consider a 4 vis(d>le; and, 

jd. That the present .regulations and rules of practice authorising a sununiuy 
inquiry into the truth and foundation of clatnispreierred to any lands attached and 
advertised ftwr sale be upheld. 

14. In concluding this note, I beg to add a remark recorded by Mr. C. Smith 

on the Sth June 1821, when this subject was formerly under the consideration' of 
the court, and which observation, 1 regret to notice, is equally a{^)ical>le j^'thu 
revenue uuthowiities of the present day. ' '■ 

15. 1 object to any change in tite law with respept to thp sale qf 
decrees; tJie provisions of Regulation XV. 1793, Regulation XX. 1795, aoilR^ 

Jation XXVI. 1803, I think highly proper. It would be as well, however, 
revenue authorities were made to understand better than they seem to do the ' 
meaning of the words “ m//i all practicable dispatch.” ' , 

2G Sept. 1837. (Mgn«d) Ji.C,SmyUu ■' 


Mr. Braddoii's Minute. 


CoiNciniNo entirely in opinion with Mr. D. C. Smyth, it is unnecessary to 
add anvthing more. 

, (signed) fV. Braddon. 


Mr. F. C. Smith's Minute. 

It is now nearly ten years since I last held charge of a zillah court; and 
I feel, therefore, consid^ble diffidence in giving an opinion on a point of practice 
like the present. I recollect that the impression on my mind with regard to the 
sale of maufee lands and houses, &c., which was transferred to the Adawlut from 
tlic collector’s office, shortly before I gave over charge of the last Eillah court 
1 had exerdsed jurisdiction in, was decidedly adverse to the change. 1 found the 
.Dewanny courts had neither the records requisite for duty to refer to with 
dispatch and facility, nor amlah acquainted with tlie details of revenue requisite to 
perform the duty without mistakes, nor amlabof respectability to {lerform the duty 
(»f auctioneers, and to give possession after the sale. 

There is one objection wliich must strike every person who may peruse Mr. 
Mangles’ letter, namely, that tlie. system proposed of making the civil courts sell 
the lands fur realization of decrees, will establish two rival shops for the sale and 
purchase of landed property. One, the revenue, must inevitably obtain a supe* 
riority over the civil, because there will be a certainty that a purchase made there 
is free from all government deinanils. That certainly chnnot well exist in the civil 
auction room. 

Moreover, it may well happen that an estate rriay be advertised and wld by 
both departments. What confusion such proceeding must produce 1 leave to 
conjecture. 

On the other hand, the simplicity of Mr, ^Mangles’ plan is certainly in favour 
i)f it ; and if it could be arranged so that thcrfe shall be neither xonfusion, nor 
rivalry, nor delay, it would no doubt be advisable to adopt It. 1 dd hot attach 
mucli importance to the arguments about the dignity of the collector being injured 
by his subordination at sales of land to the courts. The people arO hocustoihed to 
see him, hammer in hand, perfoi^ing the duty of anctioneef, wM all tlie usual 
nourishes and einhcljishmenyii but It will be a novel sight, and fower ^ra digni- 
takm to see a judge on the bench first pass a decree in it suit, add^lien descend 
to die auction l)ox to sell estates to release the debt. * ’ 

(signed) / F. C. Smith. 


4 Sept. 1 S37. 
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Mr. MuiekuiiaH^a Mikutb. 

1 CAN perceive none of the difficulties anticipated by ray collea^es in the pro- 
posed alteration of the process of sale of maigoorafee estate but, on thii contrary, 
i||levethat it will savenuch time, expense, aiM confusion. Tha^coUector at present 
is a mere auctioneer, under the ordm of the civil court, which conducts all the 
necessaiy inquiries (summary) as to claims of property, Ac. in the estate to be 
sold. C>f course all the necessary information to be derived from the collactor'a 
office will be required and supplied pteviouisly to sale the judee. By the 
present law the right and interest of the -f>isrty against whom is issued proc^ras of 
executioD, is all that is guaranteed by the stllHig^ officer, and the purchasei’ must 
regulate his bidding by his know)edgeoftlie nMhal, and the state of its proprietary 
title ; in other words, he buys with his eyes open, and makes the bargain at his 
own risk. 1 agree, however, with Mr. F. C. Smith, that the duties of auctioneer, 
do not beHt the dignity of the bench ; indeed the nazh* is now therefore always em- 
ployed, and 'it is nrattcr for consideration whether an officer receiving a salary of 
25 or 30 rupees per month would'be sufficiently trustwprthy in sales of value and 
nnpoctance. I have long thought that the appointment of a respectable (terson, 
Pativ^'Or European, on a competent salary, would be of vast benefit to our inofuasil 
courts for sucii duty, and the present occasion aflbrds an opportunity of discussing 
the question. 

r fully approve the proposed measure of empowering the civil courts to sell in 
execution of decrees land^ property, whether roalgoozaree or rent-free, without 
limit, subject to the provisions of llegulation VII. 182.5, which I do not think can 
l»e re.scinded. 

2 October 1837. (fflgned) J. R. IJulchimoti. 


Mr. Harding's Minute. 

After duly considering what has been urged for and against the .subject dis- 
cussed in the accompanying papers, I am of opinion that it no longer is uccessury 
or desirable that the revenue authorities .should be applied to for llie purpose of 
selling estates in execution of judicial decrees. 1 doubt not but that tlii.s duty, 
under prescribed und judicious rules, can be and ought to be performed by,somc 
respectable and trustworthy officer of the court. It could never have been 
Kcrionsly contemplated to make*an auctioneer of the judge; but it is nevertheless 
desirable that he should always be at hand, and near the room or other place in 
wfiich sales are to bo conducted. On commencing the new system, various fraud.s 
will doubtless be attempted, and in some instances serious depreciation of pro- 
perty w'ill be experienced, and dissatisfaction ensue; this, however, will not last 
long, and will be more«r less extensive according to the nature of the rules which 
may be cstublishcd, and the manner in which they are carried into execution. 

T(ic provisions of Regulation VII. 1825 to be observed. 

( )ctober 1 837. (signed) C. Harding, 


Mr. Reid's Mixuie. 

I SEE no objection to the plan proposed in the secretary’s letter of the i.'jih 
June, provided that care be taken that the sales by the civil courts and by the 
collectors do not clash, and tl»at the judges be not com|)cllcd to perform in person 
the office of auctioneers. The judges have no time to devote to this extra duty, 
as they have all now to perform the duty of commissioner in addition to their 
owD. The duty of conducting sales should not, however, be left to the naxir, but 
should be entrusted either to the principal sudder ameen, or to a covenartted 
assistant, and this would be a good opportunity of re-urging on government the 
cx|>edieucy of appointing covenanted assistants to the judges to relieve them of 
some of their duty. 

I i^uppose it is intended by selling* merely “ the right and interest” of the 
person against whom the decree is given, that the Suftrcinc Court practice of 
leaving the purchaser to institute a suit to get possession oi his purchase is to be 
followed ; if this plan be adopted, the execution of decrees w'il) become more diffi- 
cult than ever, for the property will be depreciated in value, and much more must 
therefore be sold to satisfy th^ demand. 

16 Octijher 1837. ^ (signed) J. F. M. Reid. 

... , (True copies.) 

(signed) J*.*Tayler, Officiating Register. 
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(No. ,'57J.) ' ^ 

Frorii ./. Dunhar, Esq. Offi{:iadng Secretary, S udder Board of Revenue,' to 
i? J. Halliday, E&q. Officiating Secretary to the Governiucnt of Beog^t, 
Ri vciuu* Department, Fort* William. 


Sir, ' ^ ■ ,* 

Mine, Dq). Xjie Siidder Board of Revenue having had. under consideration your prede- 
cc.«=sor’b letter. No, 1073, of the 13th June last, regarding the transfer of the sales of 
lauds iu execution of decrees of court from the revenue to the judicial authorities,, 
direct me to communicate as iullowsibr the information of the Honourable the 
Deputy-governor of Bengal. 

2. The senior and temporary metnlmrs having paid earnest attention to the 
several argument.s referred for their con.sidcfation, direct me to inform you tliai 
they tio not see any reason to alt«T t}»e opinions they have already expressed op 
this iniportmit (juestion in their minutes hearing date the 22d June 1,83^). a. 

Mr. Patilc observejS|^ that selling the lands of recorded proprietors iii eljltifeti- 
tion of (lucreos (without first satisfying the demands of government) 
agency of tliu courts, is liable to the objections be has already urged ; but tWft 
litigation, fraud, and injustice that would be perpetrated consequent on authori^t! 
Iieing given to the courts to .sell the rights and interests in zemindaries of iudivi. 
diial-s not recorded, and on the subsequent enforcement of such sates, would be 
nut only extensive and endless, but would be productive of an immense increase 
of cxaclious, and very troublesome caseb for the adjudication of the civil and 
ciiminid courts. He hiU 1 .s, that the Supreme Court even does not pretend to 
such u jurisdiction ; tor, although it sells rights and intcresth, by the agency of the 
sherift, vet ii rcHistauee to the purchaser be otl'crcd, the sale is not enforced, but 
the purtdiaMcr is left to prove, by a regular suit, that the rights and interests in the 
O-stutes belonged to tlie party on wlio-ic responsibility they were sold. 

4. 'rile temporary lucmber also considers that, by the iniroductiou of the pro* 
po.scd innoviition, a rlo<ir to consirlcrablc fraud and injustice would be ojfcncd, 
and ttait tbe Iojs uliich government would .sustain would be great, inasnuicli as 
although it iniiy he jiractieablc to recover the revenue due on cotates by the sales 
of thnso estates wlieii the balances are not heavy, it will he very difficult iiuleed to 
recover iiaUinces not reali/.cd iu full by the sale ojj the estates on which lliey may 
have aecriied, us well as all claims or seenritv-honda and otiier nii'-cellaueous 
demands, incliuliiig abkaree balances, which even under the pre.sent syslein ean 
only be partially realized l»y means of great vigilance on the (lai t of ibe revenue 
oiticers. 'I'hcre is no part of a collector’s duly, he observes, more diflicnlt than 
to reali/,e balances doe on miscellaueuiis accounts, and none on which he is more 
generally thwarted, as mav l>e usccrtoiiK’d on a elosc oxamination of the kiia.-s 
nu lud, wnd irrcrovcrable l)nlance staUtmaits lor tin' last five yeans. 

.<5. Mr. W'alter.s considers that a broad ohjeetiou to llie projiosed measure is, 
that if it be ( arried into ert’trt the courts will more than ever be resorted to by 
those wlio are indebted to the .stale, with a view to evade the collector's riemand. 
l( may lie fairly inferred, lie supposes, that a judge is always eager to exov'iue his 
orders, and .satisfy Ills decrees, and that a eolleetor Ls as nmcli so to collect his 
balances. Under llic present system the collector acts as a check on the judge, 
tor the judge cannot sell without applying to the collector, and informing him of 
what is going on. Let this restriction be removed, and the result will be, in tbe 
r opinion of the temporary member, that fictitious claiius’^aiid transfers, and be- 
nauic purehascs, sujipnrtcd by orders and decrees of court, wi|l so abound, more 
especially in tlie courts of tbe largely enijvowered native juvlgcs, that there will be 
little clamcc of any recovery of the dues of the state. 

f». laistly, Mr. Wallers observes that the only remedy, he see.s, if the inno- 
vation be insisted upon, is the impirovement of the sale and registry laws, and the 
giving to registered obltgatioa.s a posiiire and practical Hen on the property 
pledged, second only to the lien the Imid gives to tbe .state in the recovery of its 
rcvomic balances, which should be more strictly upheld and enforced. 

7. On iho extent of the lien oti the property of defaulters, which the Xiv as it 
.stand.s gives to the government, Mrt Walters embodied his sentitnouts at large, ia 
a minute *lai,ui ^nth May last, on a refereucc Irom the commissioner (rf Mourshe- 
tlabad ; and as tliis is a very important point, as connected with ihl present 
discus.sion, a cop\ of tlie nmuitc is annexed at Mr. M'l^lters’ desire, for the con- 
.sideration of government. Blit even then the balances due on estates sold would 

not, 
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not, he thinks, he realized, unless the lien tlm law now gives in such cases is 
upheld aud enforced. 

8. The officiating member, Mr, Tucker, under the aspect ami character given to 
tls^ question in your predecessor's letter under acknowledgment, is disposed to 
concur in tiie view therein taken of it. He remarks, that were tijc present system 
to continue in operation, he would object to the transfer ; but if government arc 
prepareil to alter the system, and to render sales made by the Judges nothing 
more than private transactions between the parties, in aa far as the government 
interests are concerned, the purchaser haying Ins lot with all its responsibilities, 
he cannot set^ the dangers that are upprehended by Ids oollcagnes. 

p. Mr. Tucker concurs with his Lordship the (lovernur of Bengal, that the 
arrangement proposed would prevent much injustice both to creditor and debtor, 
which at present can scarcely be avoided ; and it appears to him that in cases of 
land or other property pledged to any government officer as security, in which 
alotie risk is a})prehended, the government interests wpuld be quite «s much 
jl^tected as they are at present, if the judges, were inquired to send notice ol' 
^preaching sale to the collector one month belore tlie day fixed for tht: 
-i^e. vxT'hat period, together with another month after tht‘. sale, to allow of 
objections being offered previous to confiftnaiion, will, in Mr. Tucker’s opinion, 
aflqrd the collector ample opportunity for opposing tlie sale, should he consider it 
necessary to do so ; and ^ regards tl»c risk and loss attendant on fraudulent 
transfers of property pledged in security of collusive decrees to evade responsi- 
bility, ike., to which tlie government is at present snbjcctcif, be thinks-tlm* they 
Hould not be increased by a change of the authorities by wiiom sales are to Ik; 
Hiade, providtd the collector ha<l due intimation of all intended sales. 

lo. M^tli reference to the tehqmrary member’s observatioiw, in paragraph ^ of 
this letter, the officiating member instructs me to state, that differing ahogolher in 
opinion with -Mr. W'altcrs on the subject of the extent of the lien iiohJ by govern- 
imni on the jiropcrty of revenue defaultet'si, ho Ijad made n’Otes for replying to 
:h;it gentleman '.s minute, uivl was preventetl embodying them in proper form 
enl\ liv Ills suh.scijueiit illness, and lie lias not since had leisure to rt'Stitne the 
''uifjcei, !>u( is prepared to do so if government de.sirc it. 

1 have, &c. ^ 

SuiUlef Board id Revenue, (signed) J. Dunbar, 

i’ort William, Xovember 1837. Officiating Secretary. 


Mi.vute. 


Tilt commissioner of Mo<jrshedahad, under date the 18th Fehruary 1837, 
No. 287, reported that a sale of certain Balnee lalooks, the property of i)ergun- 
dernath Bnlwo, hatl been made in satisfaction of a decree, and that the collector 
had proceeded to curry the amount, S.Rs, i,'M»o, to the credit of govcrnmiml, in 
•satisfaction of a claim of /?.¥. 3,371, outstanding against Dergnndernath Baboo, on 
account of arrears of reyr nue of 1242 B. S. or Purgiinnah Mundulghaut, the saji; 
of which had fallen short by that .sura of the demand of revenue, due Uiercon. 

2. The Commissioiicr, liowovcr, considering this proceeding on the part of the 
collector to be “ illegal and un just towards the decrcedars,’’ referred the matter to 
the Sudder Board of fCibvcuue. 

3. Tlie Board (Messrs. Paltle and Tucker, Mr. Walters dissenting) expres.sed 
their opinion, under dale the 30th May, to the folloning eft’ect, iu opposition to 
their orders, issuerl in the same case, under date 25lh April 1837, No. 38; “ 'I'lie 


Board concur with you in opinion, that the government has no right to ap}>ro|)riate, 
in liquidation of Mundleglmt balances, tlie money realised by the sales of I’atnce 
taiooks, in satisfartion of 'I'renath Mufliek’s decree.’' 

But 1 am also directod to state, tbatif the collector had caused nieusure.s lo be 
taken for the .sale of the Patuee talo<jks in satisfaction of tiie claim of goyernmeut 
on the proprietor previously to the decree beiii^ taken out, as it was his duty lu 
to have done, the public interests would not%avc been sacrificed as they iiuve 
been.’* 

GoveriiiMliit has, of course, a prior claim on an estate on which an a near is 
due ; but wfth regard to'sother property of the defaulter, it has only, all oilier 
circumstances being the same,; an equal claim ^ith other creditors, anti it is 

304 therefore 
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therefore particularly incumbent on a collector, wh»i he finijiiB that llie claim of 
goveriirocnt is not satisfied W the sale of ttie estate 4 n arr^r, to inatitate a strict 
inquiry for other property of Uie defaulter, and to secure it, if a||j|' be fortbeoming, 
on account of governmeot before it laid bold of by other^laimants. ^ . 

4. by Section 44, Hegulation XI V. 1793, it is enacted, that ** If tltc 
land subject to the payment of revenue to government belonging to any defaulting 
proprietor or fanner of landj any surety or purchaser of land, which may be solo 
under this Reguliftion, sbtdl not produce a sum sufficient for the liquidation of 
the public demand, any other Veal or personal property which tlie defaulter may 
possess, is to be attached and sold to make good the deficiency, under the same 
rules as his lands subject to the payment of revenue to the government arc 
directed to be sold, as far as the rules may be applicable to such property." 

ff. And by Section 14, Regulation 111 . 1794, it is further enact^. that^ ** If 
tlie whole of the lands of a proprietor shall be sold for the discharge pf arrears 
revenue, or any of the demands specified in Section 40, Regulation XIV. 1793 
(tuccavy and the like), and the proceeds of the sale shall not be sufficients to, 
make good the arrears ; or if the lands of a defaulting proprietoir shall be put op. 
to sale, and no person shall ofler to purchase them, in the first case, the person of 
the defaulter, and any fiersonal property which he may possess, and in the secoqd,"' 
his person and property of every description, shall’ be liable, for the balance, to ^ 
operation of all tlie rules regarding defaulting proprietors contained in Regula- 
tion XIV. 1793, &c.” 

f). Further, Clause 1, Section 3, Regulation XI. 1822, declares, ” The Regu- 
lations of government having made the estates of proprietors, under engagements 
with gov<'rnment, primarily ai^iswerable by public sale ibr any arrear in tlic uiontbly 
puyincnt of the revenue us defined in Section 2, Regulation III. ) 794, and the 
property of nil persons under stipulations with government, whether as proprietors 
for their own estates or as farmers or managers, and their sureties being likewise 
answerable fur such arrears ; it is hereby declared, &c. that collectors shall be 
entitled to have rocaurso to this process for the realization of any arrear or interest 
thereon, or other revenue demand that may be due from parties so under engage- 
ments, &c.” 

7. By Clause 3, Section 10, Regulation XI. 1822, it is also further enacted as 
follows : — 

“ Vrovided also, that no claim to abatement or retuission of revenue, unless the 
saint: shall have been allowed by the authority of government, nor any private 
demand or cause of action whatsoever, held or supposed to be held by a farmer or 
other engager against government shall be allowed to bar or in any way ntVect the 
right of government and its officers summarily to enforce the paynient of public 
revenue by the sale of the land.s or property of the person, so long as any part of 
the assessment for n hich such zemindar or other person aforesaid may be liable, 
shall remain undischarged.’’ 

8. N^ow it appeal's to me from the above provisions; 1st, That primarily all 
lands arc hypothecated to government for the revenue assessed upon ilieni i 2dly, 
That the real and personal property of all persons under stipulations with govern- 
ment, whether as proprietor for their own estate.s, or as farmers or managers or 
their sureties, and whether for arrears of revenue or int^st, or other revenue 
demand, is hypothecated to the government in payment or the revenue due from 
them ; 3dly, That the persons of delmilters arc, on failure of aHessmcnts, liable to 
incarceration for revenue demands. 

9. There is no distinction in the above provisions as to the decree of hypothe- 
cation, or the mode and power of enforcing the revenue claim, whether as arising, 
direct on the land to be sold, or on other revenue demands. 

r 

1 o. And 1 maintain that the Regulations above quoted give the government a 
lien and claim on all real and personal property of revenue defiuitters, o^tist 

be satisfied prior and in preference |o any ordinary private claim. ^ 

1 1 . By the provisions of Sect. 1 5, Reg. XLV. 1 793, indeed, it is enacted, That 
arrears or suspensions of revenue on lands sold in satisfaction of decree of court, 
under that Regulation, if not stipulated to be made good by Uic purchaser, are to 
be paid from tfie proceeds of the sale." 


12. It 
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19. It b««, coii 9 i»ut«iit}y» .bee« the eualofm to cweit.an tbo 


spirit ^.."riMit ;«xci||[:ilkS(i^tliVni^ ici vifeitt:i|bj^9tGid«' 

of ak«i^ nmm tftte pH^ee^ in ouitt t» ytim ^ 

in m^rculsT' orde^ '#':'the'mIl«iet£M^'n''(^«r'^^^ tbe 
thirir 'StiiMtion to its 4 ll» flikforo«f»<^^ 

13. The obiec^tiqin tsken to t^e j(ft,Xov^ on b b^s ojm Wbfc 



as follows ; *'%iSt ;b«rj^i4 


0 ninm )tai imoo ttwiitKl iu^i^p ioi 


balance, to dH^^tlitak tbo liw 6(^oi|9';iitf^ Diiin«)^ar.|^lMi.v 

TbeotWproi^y ofi^'dob^ io no'4^|>jt for tin resMMti<m of tin*, 

datSD of the state ; biti jt 4o thatlaii.,^pf1t^ of el^m to such pmpc^ 

» anywhere bestowed, and I tn^efqre Sttinitnir^ appropiWnn <p , 

funds which come nto the cdteetic^* hrai^ l^,U prodaia as is above described^ 

is altogetW objeciionaUe» bt^gi as it appoi^'tdiaib^ both illegal and uojuit., 

J-jj, ** t<bcg to aabmit a dddbt Whether, even '^1^. ait awedr q4nveu«e is do* from 
:!khe prcM^y sold lb satisiiecUon of a dectoe,'^lii bit Jegbt to rsaiito Jdtotaid roraoa* 
l^lh^roceeds of such sale. , '* 

le^rders of the accodhtant ofthe hth^Clecombeb 1^33 appean to me errof- 


IS, as having reference to a difl^etd state of tlui^. Ubt^ the old laW, t(|firitich 
lie rafere, Sect. 15, Regulation XliV*: 1795, e positive pr^iefty was sold, and the 
realisation of the revenue from auob pro|nrty fromv.lteb sale proceeds was of 
course unobjectionable. 

** He overlooks the circumstance that positive property is now never sbld 
in satisfaction of a decree, and .that Reflations KIV. 18^3, and VIl. 1895, have 
entirely changed the cotnplexidlr cif lom kinds of sale.” 


1 4. In his further letter of the 3d May, No. 637, Mr. Lowis observes : 

“ This letter now under reply, refers only to cases iri" sale in satisfaction of 
decrees, in which liie revenueot the land sold is in arrear. Sect. 1 5, Regulation XLV. 
* 7l)3» referred to in paragraph 7 of my lettbr, and now quoted by the Board, 
dire cts the deduction from the sale proceeds of the aricar of revenue due fromtiic 
land sold, the practice then licing to sell a specific fiortion of land, the reveniit of 
which WHS <listinrtly ascertained ; and 1 argUed, that us specific portions of land 
were now not sold in sat ist'ucrion of decrees, the means of eaeculing ilie lew of 
Sect. 15, Ilcp»ili»tion XI.V. 1793, was in fact not in our power, and that the pre* 
tence of still acting on Uiis iiiipuasible law involved gross and flagi'ant injustice." 

13. Mr. I.ow ib*s olijections to the present practice are in fact, it will be observed, 
founded on his own opinion as to what the law ought to he, not upon the law as 
it stands. Now, 1 maintain, that by the law as it stands, the aovernment have 
a prior lien upon ail the property, real and (lersoual, of the defaulter, wltelher the 
balance bus accrued upon the Iw<ls to he sold or not, and tliat such haa been the 
invariable construettoo put upon the above Regulations, and which has justified 
the practice of Uie revenue uuUioritic.s. 

1 6. The law is so clear with respect to balances accruing on the land to ^be sold, 
Sect. 29, Regulation XI. 1822, declaring the land to be perpetually hypothecated 
to govemraent for the revenue, and that no claim of right founded on any act of 
themi(pnid engager or his representative, &c. shall be almw^ to impugn the rigfit 
of govemmentHo make the sale, &c. that , Mr. Lotyii^douU cannot for a inomentlie 
entertained ; indeed, he appears himself to have re^nquished it in his second letter. 

17. Mr> Lewis’s assertion that i positive ptppgrty ir now never sold in satis- 
faction of a decree, and Regolation a 1 . of 1822, and ym, of 1835, have cmtirely 
changed the complexion of both kinds of sale, does nolNippear to me to be borne 
fl||t by the fact. 

18. For Regulation XI. of 1822 is a Regulation for the conduct of sales for 
arrears of government revenue, only makidg no ailusKm to ptoceedings of the 
civil courts except in the penultimate sectioir, which declares govemmctit not 
liable for togir errors and Ri^^tion Vli. of 1825, which continues in fedte as 
•the law uimr.wbicb sales iav«fti||iraotuiii ^of decrees -of court are oonducted, eai- 
powers indeed the civil courts jil sell houses, gardens, orchards, and small parcels 
of lakherai land,, but leaves the sale of malgozaree lands, as before, in the bauds 
of the colrectof under the provisions of lUguIatioii XJLV. of 1793, whicli, with 
respect to such safe, it 8carce% modifies. Moreover, CJause 3, Seefion 4, lh;gu»u- 

300- ' 3 H ■ ’ noil' 
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in Exwutiou tioii VlI. of 18^5, aotboriaes the collector to select for sale any ^rt of the lands 
of Deeren of Civil (judj^’s) staterocht, which it may be mos|,ieonveni6Qt 'to sell in 

execution' of the decree or c4her process. ■'* 

Ip. I do not therefore sm tlM|||pplication of the remarks Ih paragraph it of Mr. 
Lewis' letter, No. 687, or pwagreph 7 of his letter, No. 278, or understapd Iiuh' 
he makes it out that positive property cannot now be sold, or that the whole 
complexion of the sale laws is changed. 

20. If it ja Clause 7, Section 4, Regulation Vll. 1825, which enacts that 
nothing is gumn teed to bidders beyond the rights and interests” of the individuals 
answerable for the amount of the decree, to which Mr. Lowls means to take ex* 
ception, I would then ask him whetherit would not involve ** gross and flagrant 
injustice” to guarantee to purchasers rights ^nd interests” which did not belong 
to the individuals answerable for the amount of the decree r * 


21. Section 29, Regulation XI. 1822, it is true, makes a distinction between, 
and defines the rights conveyed by sale' in cases where an estate may be sold for 
arrears accruing on anoibcr mchui as contradistinguished from the rights convened 
wficre an estate may be sold in recovery of the revenue assessed upon it ; and it 
seems to me, tliat it is from this limitation of the rights conveyed by the lale in 
tlie former instance, that an inference has been drawn limiting and impugfoing the 
right to sell, and the powers and incidences of sale as conferred by ttie Regula- 
ticuis uu tltc government 

22. Now though the rights and interests only of defaulters, in cases where the 
arrear has accrued on other than the lands to be sold, are liable to sale by govern- 
ment, boing the samp iti this respect as in sales in satisfaction of decrees, still the 
prior lien, general if ng|(^{)ccific, which the Regulations confer on the governnient 
revenue demand, are not annihilated by the equality in this respect ; and to main- 
tain that the mere presentation of a petition to the judge, (irayingfor the sale'bf the 
projKirty of the person against whom a decree for the amount of a simple contract 
bond may have issued, or, its actual sale on a summary order of the judge in con- 
sequence, is sufficient to bar the prior right of government, which is unlimiteil as 
to time, to a satisfaction of its demand from the defaulter's assets wherever and 
whenever available, even in part, (for Mr. Lowis would u-ssign tiie whole «•» satis- 
faction of the decree,) is to give to such parties a privilege which the>4aw does not 
warrant, and to \leprivc the government of a privilege which the law doc-s 
warrant.'! 


i* 




2.1. If a decree shoidd bave jssued assigning a government defaulter’s property to 
his creditor in satisfaction of a mortgage security or the like, previous to any en- 
forcement of the claims of government against the same property, then of course, as 
the rights of the defaulter would have been already assigned over and barred in 
that property by competent authority, there would lie no “ rights and interests ” 
of the defaulter left therein, whorewUh to satisfy the government demand. 


24. Wlien the govcriimeiit entered into contract with its malgoozars, it is .stipulated 
tliat all their property, real and personal, should be answerable for the assessed 
revenue. When the creditor lent his money on a simple contract bond at an 
exorbitant rate of interest, he made no such contract, and took no such collateral 
security from Ins debtor. Tins is the position of the parties, and the lien of the 
former cannot be annulled by any act of ibe«latter. 


25. It is incumbtmt undoubtedly upon collectors to take immetiiate ifleasures 
for the enfonannent of the demands of government, and it has been the know- 
ledge that the government possessed a prioi' lien which haa,ij^robkbl||r been the 
main cause of delay in the enforcement of such tlaims. 

^ 26. To 


*> 


* Tho thin«( justly liable to vole Is, in faGt, tixacUy the some, now as before; vis. die property of 
tlie (Irbtor. Hut, under tbe process, prop^ty wa|^ often pointed out by the enditor, and 

«xp<«i!e(l fur gale, which proved not to be the property of the'debtor. To avoid this iuiiatKa, and the 
liti|i(ati<m it ;n>ve birth, to, tbe Tif^hts and inlereste of the party in tbe property *pe!li|i|d oidy .were 
fnmrantced at the time of sale. If he poaseosed no positive Afoperty in the thiag legal title 

could cvideitUy be conveyed either under tbe fonnisr nr pgeaehllt process. 

t By ron.siru<-tion of the Sndder Dewanny Adavdiut, dated pth September 1836, partide holding 
decrees divide assets rsteably. Ilie revenue tdainW of government cannot surely, at all events, be 
placed in n worse, position than s decree holder who hat not sued out attachment r In England tbe 
King's •* bit^d arrow overrules rti claims. 



f To ilfsti^, 'rights of the (iebtor in sjiHsia^tioii of tlio^eme, burd«n«d 
witii thfeoisiB) rerasue, as suggested in pani^ra|^ 7 6f, Mr. Lowiqij k^ter. as 'cMru*"" 
helow^* and tbenjjlP sail the property again in srtisfaotion of the gtinremmaat 
. di^bd, Wocdd h^tt awkward ei^dient t. ^| yho nouid boy. tcHiay a.4)roperty 
liabie'^' bo ^]^ tfM>morron ? And if a map idwild buy^th fho intitnl^^ 
mkicing Apod fh^gOTevnn^ Cin be no question diat tiie py;jce.bn . 

o’ould oner under cocb circumstaocea, would be miKo leas than the iU|Kk jkhe 
cetate wooid otheraiaa fetch, less amount be {Mid to government, so dia 
change ^f die aystan w«uM he anything but advantageous to thf^hterests of the 
debtor. ■->■■■ ■ 

^7. There can be do doubly aiid my own experimee has abundantly taug^ it 
me, that tbe civil courts view with jaifousy, and ate sometimes not backward to 
thwart the proceedings of the revenue aomorUies, and that they are not dnfee- 
quently resortefd to for tbe purpose of being played pS against government revenue 
demands} and the present ease shows diat eveO revenue pommissionars may be 
' found ko support their pretension. ' 

‘ ' 4 ' ' S 

'With our present syjitein of native judges then, a System rapidly progret|ing, 
who at iil)erty to execute their bwu decrees, there can, to my opinion, he no 
i)i)ebtion that the revenue interests of governmeujt will he very otateridlly injured 
unless the prior nnd indefeasible lien of the sale oh the pt'op^rty, rcaluhd personal, 
jjf all malgoosars, is jealously maintained, and the courts are barred from blching 
from the collociors, on the plea of satisfaction of decrees, real or fictitious, assets in 
their bauds which ought to be carried to the credit of government. Further, to 
allow the civil judges to sell^ roalgoosaree lands in satisl'activn of decrees without 
reference to the collectors,''’ would, lam convinced, %oon lead to such a loss of 
revunuc as would s{>cedily render a remedial law absolutely necessary. 

29. I submit then it would be far wiser to prevent the evil by not removing tho 
conduct of sales from the hands of the collectors, as rccommeoded in our new 
draft of a sate in satisfaction of decree law, and by distinctly upholding and 
enforcing the prior lien of government on all pio(>erty *' or rights and interests" 
of defaulters, real and personal, introducing an explanatory provision to this latter 
effect in the new law referred to if considered necessary. 

Sudder Board of Rov.Due, ("S''®*) H- IVaUcr,. ' 

Fort William, 30 May 1837. Sudder Board of Revenue, Fort William, 

14 November 1837. 

(True Copy.) 

(signed) J. Dunbaty 
“■ Officiating Secretary. 


^ ** It appeani to me tliat the more correc^ method of proeedurB^ one more in ikccordiince with the 
true priocipieji of our revenutr Aysteni, wotild be to ecll, Oi wo nominally do, the octuni righU of ihe 
debtor in the jnnd, buitbcucd of course whh the cleim ff>r revenue^ to pny the whole proc^e of such 
.inle lyier to the civil court, end then ip tell tbe estate, to reaiiiie the rtviiiue, just as it no 

jtle in latkiaction of a decree had taken place.” 

f Thii could <#ly be made applicable to the ea«e of baloiicee accruing on the land to be aold, where 
the claim in on tbe land itself; but in auch cusea Mr. Lci«rfa doe* not deny the trulffensible hyp^eca^ 
tion to goveromeiit; »o that the remedy^ a« far a» Governm^t H coi.cctned, i« a remedy tor an evil 
which in non-existent. In all other cates where the claim » on the defaulter |>ertioria)iv, at the tale 
in •atisfaction of the decree would alto lately inm&fer the defaultei V rights and interetu in the pro- 

S rty fiold^ tbe guvernment dfauld he abaoiourfy without a reinedy | the otaifna of the state could not 
: MUiiBed. 
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Ciwl? (NTo. 2,406 ) .i. .. 4- . 

From F. J. Holliday, jBsq, Officiattnji; SeeretotJ^ to 'Oovennqent of Beftgalj to 
J. Hawkins, Esq. O 0 laa^^ Register of theSttdcter Dewan/ Adawlot. 

No" j5,^^ 

I AM now directed by the. Honourable the DepHity-goverbor of Bengal to 
acknowledge the receipt of Mr. Taylor’s letter, No. 3, it 8, to the address of nny 
predecessor, dated the 2odj October last, submitting co|iies of irtiniitea recofdied by 
the several judges of the Sudder Courv in the question transferring the sales of 
landii in execution of decrees of court from the revenue to the judicial autborithis. 

q. As the iiiajority of the judges have expressed their concurience In the pro- 
jected alteration of the system at preaent in force, his Honor requests that the 
Court will prepare and submit the draft of an Act to give effect to fbe measure 
contemplated- ' 

3. An jpriginal letter, No. 573, from the pflktating secretary to the Sudder 
Board of Revenue, dated the I4tb ultimo, containing the sentiments of the 
mestibers of that Board on the above subject, is herewith transmitted for the 
information of the Courts. You are requested to return the document #hen no 
longer required. > 

1 am, Ac. 

(signed) F. /. Haltiday, 

Fort William, 5 December 1837, Officiating Secretary to Government 

of Bengal. 


(No. 740.) 

From J. Hawkins, Esq. Register of the Sudder Dewany Adawlut, to 
F. J. Haltiday, Esq. Ofliciating Secretary to Government of Bengal/ 
Judicial Department. 


Suddfr Dewuny 
Atluwliit. 

PrchtMit ; 

K. H. Ilnttray, 

W. BmtJtii)ii,eHqrs., 

W. Monry rikI J. U. 
lliitriiini^on, Obtjrs., 
ti'iiApoi :iry juilgcii. 


aSir, 

In coufoniiity to the instructions conveyed in your letter, No. 2,406, dated the 
5th Dcccnitier fa.st, I am directed to transmit the accompanying draft of an Act 
empemering the courts of civil jui|icature to sell lauded pro{)crty in execution of 
decrees. 

2. His Honor will observe, that the draft might have been rendered much 
more brief l>y merely deduring that the civil courts should be vested wiih 
the power which it is now proposed to confer upon them ; but the (^)urt have 
deemed it^tlie preferable plan to embody the entire subject with its details into 
one Act. 

3. 'I'lie enclosure of your letter is herewith returned, a copy having been kept 
for the use of the office. 

I have, &c. 

Fort William, 16 March 1838. (^igned) J. i?az&A'tits, Roister. 


I. It is hereby enacted, that from the-— — Remlation iJCLV, of i793,andXX. 
<‘f 1795, and such parts of Regulation XXVI. of 1803, and VII. of 1825, of the 
Bengal Code, and of any other Reflation or Act in foice as teli^ to the sale of 
landed property of any wscriptidh in satisfaction of decrees of the courts of civil 
judicature, or in execution of any other judicial process, shall be repealed. 

II. And it is h^by enacted, that the couHa of civil ji^licature within the 
territories subject to the |.>residency of Fort WilltalOi, in 0 <l||gal, al^U be mnpowefud 
to sell, Of to cause to lie sold, lands of every, description, in execution of any 
decree or judicial process ; provided however, that wueoever the judges of the 
zillah nud city courts, and dke principal sudder ameeos, shall employ their nasin 
in conducting any sale, the judges, or the principal sudder amcen, as the o^ty 
be, shat) |)crsonally sufTerintend tbcir nizirs while so employed. Provided also, 
that w>hcncver the sudder ameens or moonsilfo shall have to conduct any sale, tiiey 
{Shall be re^iuired to conduct such .sate themselves. 

HI. And it is hereby enacted, that in cases of excc^ton of a decree of court, 
on receiving from the decree holder a statement of the land or lands belonging to 

the 
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th« debtor, or other person sgainM whom execution tins tokeoi ouIk logetb^ 
within an apnlic&ticm for the sale «f such propcr|y, ^he to Mr«oW^|h sppli- *f Pecw>«*t*f*UWa 
caiion j^iHti^e idwIlt^ ^nQese«iy,<;|^ 4^1' {collector of reif^e/j^ji^ the 
pnrjpt^ of asCfl^mifW^'heth^ ihtt oewor .0* petWo rtf^^ 

recorded proprietor or the whole or any portion ilT sitcb property, iM-*t**h 
other information regarding snch property as may be necessary to epilhlh. #hb 
court to prepare the sale papers; vahd the collebor of land ^ to 

required to repl/ to all a^h. af^Ucatiimi^ and afford all tnibh iidbrthhti^'’1^ 
records of hia o$ce mfl^phie him to do. ^ ; 'Xi 

iV. And it is h^by «tocied. that ii|4to'dyent of its appearit^d? I^hat the debiMr 
or person aforesata jp not a reconied prt^niietor of the^whoie or any pt;^0||of 
property afor^aid, the court fafh^tre which the dehree is In course t^ail 

not he Ibereby hurred from making such forther-inqiitides as'ittay he titie^arr'l^ 
the purpW 01 asqertaipiag w hether tto debtor dr other such )>ei^ta>albresuTa'to 
the proprietor of tto^whoie or any part of such property aforesaid noi|JVoto i^^ 
ceeding to sale shoii^^ *^toh appcftf.to to the case. 4: 

V. And it is hereby eiiactod. ttot wdwsnerer a aillah orciiy . fudge,, or jwifid^^l 
}er amc^n, or sodtor ameen, sihaH fiaia determined to'hrihg to sale nh^ ltiiid 

or la^lt in cxecutMMt of nay decyae s^f: judicial prbeesti the Odhit st^ 
copy m a notice to be fixed up for 30 clear dayi before the day of ille, id the 
cuurt'house, and shall send a copy of such notice to the collector land revenue, 
or other ufiRcer in cliarge of the office of collector, to to fixed up in his kuteberry 
f or the same period, and shidl idao smtd a copy of such tioiiee to the WoonU^ in 
whose jurisdictiup the estate may be situated, t<f to fixed up m the cutcherry of 
&uch niooiMiffifor ao clear days before the day of sale. 

VI. And it is hereby enacted, that whenever a moonsifl' shall in like manner 
proceed to the sale of any land or lands, he shall qiuse the Requisite notice to be 
fixed up for 30 clear days before the day of sale in fils cutcherry, and sitall send 
a copy of such notice to the judge, and another copy to the collector of land 
revenue of the city or ailiah, to be nxed up in their cutcherries fur 30 dear days 
before the day of sale. Provided that no coilft shall sell lands situated within the 
jurisdiction of another court, but shall forward a requisition for the sale of such 
property to the court iu the jurisdiction of which the lands are wholly or chiefly 
situated. 

VII. And it is hereby enabled, that such notice shall be written in the*vema» 
cular lattgiiage of the district, and that such notice shall specify ito latKl or lands 
in which the rights and interests of the debtor airc pro^iosed to to sold, the place 
and (lay fixed for the sale, and the jumma of lands jailing revenue togovemmeut, 
payable aurtuully, for Such land or lauds. 

VIII. And it is hereby enacted, that all sales shall be made at the place and 
time specified in the atlvertiscineni ; provided, however, tlmt in cases of execution 
of a decree of court, it shall be competent to the court ordering or tonducling 
tlie same to postpone the sale for any gt^jtl and suffickrnt cau.se to to recimhrd on 
the proceedings of sale ; provided also, that notice of such iiosqsMtement b« given 
at the time by proclamation in open court, and by noting the same at the foot of 
tire notice first issued; but if the postponement exceed ..one week, a fresh notice 
shall be issued in the sudder kutetoivf and in the mofusail. 

IX. And it is hereby. enacted, that when the bidding aball commence, it shall 

to the duly of the officer condncllinig the sal^. to retoive the bid of every one 
withoot inquiry ; but prior to knocking doom tWjot and oonduding the sale, he 
shall call npon |^e person who may have made dm higher offer, to make a deposit 
of 13 per cem. to the atnoaht bid. . V v 

And it is hereby enacted, that if the person WUo tnip|i|iavc made the last 
odier diall not, when called U|>on, forthwith fender the prescnlxMl deposit, tibe 
offiw conducting ffie mkaehall be at liberty to reject the bid, and to put up the lot 
again at the ametiitt of the iiex€.^ijbiml, bid. Xto person who may have made 
such offer shall tovc the ton^t of his' bid, and LN|r allowed to maintaio% t^ 
tendering the required depepit, if no liigherjoSer shall to made, and on ids failure 
to do so the offieer cendtoting' tto Sale fbi^ be competent to. have rccounio to die 
next highest bidder ; provided, to>«vcr, that it sliaU at all times be competent to 
thn officer conducting the sale, at bis discretion, to coaunsttcetiieule'of the estate 
de iwt'o, instead of concludiug tlm sale with the next higiiest bidder. 

XI. And it is hereby enqcted, itiat any person biUdiug at a public sale held by 
order .of court; who upon being called Ufioii to conclude bis parchuse*, and lodg^ 

300- '* 3 « 3 the 
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ShIc iu Esecuuon the prescribed <!c‘postt may be unAbte, or may rcfott to sbaR be deejjaed 

Decrefcfccif Civil guilty of contempt of court, and be punishable by nfine nbt f $ettediog ibo tepees, 

** "'**' iftlic sale be held by order of a zillah or city judge, or.prind^td sudder ^leen ; 

not exceedinu 50 rupees, if* conducted by a sudder ameen oi* moonsiff; end ki 
default of payment of the fine <$rd«^ to be levied by any of the aforesaid author 
rities, he sliail be committed to the civil gaol of the district dncil -thcl fine is paid, 
or for u period not exceeding one month. 

XII. And it is hereby enacted, that the entire amount of th<t purehas^money 
shall, in all cases of sale held under the provisions of this Act, be made good by the 
tenth day from the day pf sale ; and that if the whole aum, intruding the amount 
d«|)osite^, he not made good before noon that day, H shall be competent to the 
court to cancel the sale, to advertise the property for resale, and to declare the 
deposit to 'he forfeited, the amount of such deposit being regarded as js part of the 
proceeds of tbe^saie. 

XIII. And ifis hereby enacted, that wirenii sale of land held under the provi- 
sions of thd Act shall have been com()letcd, the court, by the immediate order or 
by the iustrumcntality of which the sale was made, shall proceed to put the pur- 
chaser in possession of the land or lands soM ^to him, by delivering to him tiie 
u.sual bill of sale and urntnulnumah, and by causing h notice to be i-ssued 4h the 
spot, certifying tlto fact of the sale of the right.s and interests of the debtor to the 
purchaser. 

XIV. And it is hereby enacted, that when a sale of land under the provisions 
of this Act 'shall have been completed, and application shall be made, it shall be 
the d«ity of tlie collector of land revenue to cause entries of the transfer to be made 
in the public registers, according to the description of property transferred, in the 
manner prescribed by the regulations in force. 

XV'. .Vnd it is hereby enacted, that the proceeds of sale shall be made over to 
the decree-liolder, after dedi/tfting one per cent, from tiie amount of proceeds, to 
he carried to the account of Government for the purpose of meeting the expense 
of any extra establishments which it may be necessary to maintain for giving etfect 
to the provisions of this Act : provtde^d, however, that if any surplus shall remain, 
after pa)ing to the decree- holder the amount of his claim, and deducting a com- 
mis.sion of one per cent, us aforesaid, such surplus shall he paid to the former 
proprietor of the land sold. 

AVI. And it is hereby enacted, that arrears of rent or revenue, on account of 
laud sold under the provisions of this Act, that may be due to the former proprietor 
from his dependant talookdars, under farmers or ryots, preceding the date on 
which the lands may bo .sold, shall belong to him, and 8l)all be recovered by him by 
H regiilur or summary civil suit, as the case may be. 

XVII. And it Is hereby enacted, that in the event of any claim being preferred 
to the property adverti.sed for sale, or any objection being offered to the proposed 
.sale within the [HU'iod of the proclamation, such claim or objection shall he inquired 
into by the jiul«o or otlier olficer who may have ordered the sale; and if it appear 
neces.sary. the time of .sale shall be postponed till such claim or objection have 
been investigated, provided that the representation of it (which shall iu all instances 
he preferred to the ju<lge or officer ordering the sale as soon as practicable after 
the publication of the intended sale) shall n1M appear to have been designedly aud 
unnecessarily delayed, with a view to obstruct the ends of justice. In such cases, 
when the ti'andulent «lesign may appear evident, the sale shall not be postponed, 
and the claimant shall he loft to prosecute his claim after the sale by a regular 
civil suit. ' 

XVllI. And it is hereby enacted, that if on the presentation of a petition, 
(written on the staihped paper required for raiscellancous petitions in the zillah amd 
city courts,) within one month after any sale, and on a summary inquiry into the 
allegations coniuinod therein, it shall appe^ that any mateKal irregularity, at 
variance with the rules herein prescribed,. or w»h any,.othcr rule or regulation in 
force, has occurred in the conduct of such' sale, in such case it shall be competent 
to the court by which, or by order of which, such sale was effected, to cancel the 
same, and to direct a return of the purchase-money with ot without intdr^t,- as in 
each insiuncc may appear projicr. 

XIX. And ii is hereby enacted, that all orders passed under this Act sliall be 

bpcu to a summary Hp[x.'al, agreeabIy"*to the general rules in force for sttdi 
appeals. ' 

XX. .And* it is herel»y enacted, that if in cases of execution of a decree of court 

" the 
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Ibe party whose land may have been sold, of other person claiming a therein, Ja 

shall desire to contest the salr^ it shall be competept to him to Itotitute a regular Jf 

civil suit for that pumose, , 

■ XXI. And it as hereby epacted, ttmt th<» statement of land repuirild under 
section 3 ol; this Act shidl tpecify any property of the nature of a putnee talook, 
desortbed in RegulatioiaVUl. ot t8,.ip, pt the Bbngal Code, or any%hare of an 
undKIded estate, without/Specihcations of the lands composing such sl)are,. pr pny 
other description of riglat'Or title to or iotorpst in land, it shall be competent Up. the 
courts to dispoee of such priii^rty, under the rules provided for b this Act, $0 fat; 
as they may be a(>plicaUe to each case. . ' . 

XXII. And i^v hereby enacted, that in all cases of public sate of property 
under the pruvisi^ of this Act, nothing shall be considered to be guaranteed to 
the purchaser in the pifoperty sold beyond the. i^hts and intcrest^^hefein of the 
individuals answerable for the dmoimtpf the decree in execution of wlAid) the sale 
is made. * 

XXIII. And it is hereby enactedr that in cases of lands paynfg revenue to the 
government, nothing coutamed in this Act shall be constri;^ to intiffore in any 
way uith 'tbe claim of the government , to . atTcars of revenue due fof any period 
antecedent to the dale of si^, or „j^ ith its . right to reahso su|li arrears by sale of 
8uch 4aiuls, in t^e same manner as if no such sale or ti ansfof liad taken place. 

(signed) J, Hawkins^ Register. 


(No. 648,) .. 

From F. J. HaUidayt Esq. Officiating ’Secretary to the Goveriuueut of Bengal, to 
J. Hawkins, Esq. Register of the budder Dewauy Adawlut. 

Sir, * 

1 AM directed by the Hnnourahte the Deputy -governor of Bengal to request 
that you will move the Court’s attention to the second paragraph of iny letter 
(No. 240O/, dated the 5th December last. His Honor awaits the receipt of the 
draft Act tlierein alluded to," with which you will be pteused to return the (Original 
letter from the Officiating Secretary to the Sudder Board of Rfvenue, forwarded 
to you with my letter above cited. 

i am, Ac. 

Fort W illiatii, (signed) F. J. }iaUiday, 

20 March 1838. Officiating Secretary to the ^ievemment 

of Bengal. 


(No. 1007,) 

From J. Hawkins, E.sq. Register, to F. J. Haliitiay, Ksq. Officiating .Secretary 
to the Government of Bengal, in the Judicial DepurttuenU 


^)ir, . _ 

In reply to your letter. No. 648 , of tl»e 2olh ultimo, 1 am directed to state 
that the draft therein reriuircd WKW forwarded with my letter, No. 740, of the 
l6tfa idem. 

I am, &c. 

Fort William, (sigrted) ,/. Ilawhins, Register. 

14 April 1838. 


Slid. DriMrnnyr Adawlut. 

Pr«»riil : 

H. n. Hkltrajr, 

W, Hrmddon, 

N. .1. JJttlli^d, «*<|rs. 
judgrf. ;v 
W. 

J . li. 1luicltiiik<in,i!w^rf. 
temporary judgtv. 


(No. 1928.) 

From J. Hmaiiins, Eaq. Register,* to F. J. llalliday, F..sq. Secretary to Govern- Sud. Dew. Adawt. 

thtmt of Bengal, Judicial Department. Premmt : 

Sir, ■ « Briddoir^’ 

,.I AM directed to requeat that you will submit, for the constderalibn of his Honor u. j. Haib^lMqra. 
the Deputy-Governor, the accompanying copy of a * letter addressed by the register judac*. ’ 

ufWM ouey and J.Ra 
^ Hutchiaioo, eiqra. 
teiDpcirary jiiilget* 


No* 789^ dated ult. 
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ShI<! in Kx«ctition 
of Uccre«5ft of Civil 
Courts. 


Sud. Dow. Adawt. 
N. W. F. 

M. U. Turnbull, 
.A. . 1 . CVlviM, 

\V. Lninfii'it, 

W. Moiioktfm, 

H. Tu\ liT, rtKjra. 
judged,. 


of tf)e Sudder I)«wany AdawJut, North West Provinces, to the secretary' to the 
lUgltt tionourahic tiic (iovcrnor-getieml, in the Judicial p<?partaiuQt, on 
subject’of the transmission of translates of tiecrees to the revenue authorities, under 
the provi>ions of Section i 6 , Kegulatioo XX VL 1803, (Sectioaa, Aegtdation XLV. 
1793, for tJ»e Lower Provinces j and, vith reierencjU to the second paragraph of 
Mr. Harrington's letter, to suggest as the most advisable alternative a uutdiheatioa 
oi (he law wliich renders such translations iudispensable. 

lanOf^c. 

Fort William, 6 July 1838* (signedV /. iTainAiJW, Register. 

(No. 789,) ^ ^ ' * 

From //. ffiirrinffton. E«^. Refrister, to /. Thwnagm. Esq. Officiating Secretary 

to the Right Honourable the Govemoi^-general, in the Judicial Uepartment, 

North West Provinces. , 

Sir, 

With reference to the correspond tmee notwi in the margin*, relative to the 
mode-s and form o|i, address to be observed by the patiye judicial functionaries, 
when corresponding on matters of business with the covenanted (^cersof govern- 
ment anti natives of rank, I ain directed by the court to Ibrwanrto you, for the 
purfiose eyeing submitted for the consideration and orders of the Right honourable 
the (iovernor-general, the accompanying copies of the two letters from the judges 
of Ghazeepore and Aziinghur, from which it will be perceived that tite commis- 
sioner of the Benares division declines to receive communications direct from the 
principal sadder ameens of those sitlahs, unle.ss accompanied by an English letter, 
with which requisition it is not in the power of those officers to comply, in con- 
sequence of their not be^pg acquainted witlj that language ; a copy of a letter on 
Ac .same subject, suh.sequently received from the cummissiuner of the Allahabad 
division, i.s also annexed for his Lordship's information. 

2. With regttnl to applieulious for the sale of lauds paying revenue to govern- 
ment in satisfm.tion of a decree of court, the court direct me to observe, that 
Section 16, Regulation XXVI. of 1803, expressly requires the court by which the 
decree is to be enforced to transmit a copy of the same, with a translate of it in 
Etigii.‘ih, to the Board of Revenue, vvhf)se powers as regards sales of land in execu- 
tion of decrees have hoeii transferred by subsequent enactments to the commi.',- 
sioners of revenne ; under these circumstances the court observe it will be necessary 
cither that the law as above quoted should be modified, or, us respects thi.s particular 
class of ca.ses,jthat the applications of the princi|)a] sudder ameens should continue 
to he loi'wardcd, as lieretoforc, to the commissnmer of revenue, through the zillali 
judge ; though, as noticed by Mr. Heyland, this will tend in some measure to defeat 
the object contemplated in the arrangement which has given rise to the present 
reference. 

3. With regard to other applications, which the law may not require to be 
accompanied by any English correspondence, the court would suggest that the 
necessary iu^ructions l>e issued to the revenue authorities in these provinces, 
informing them that the principal sudder ouieens have been expressly' authorised 
to correspond direct, on Imatters of business connected with their office, with all 
covenanted officers of government, with the exceptions specified in the court’s 
circular letter of the 1 st December, issued from this office on the 9th February last, 
a copy of which was duly submitted for the information of the Right honourable 
the Governor-general. < 

4. t)u the subject of the remaining part of Messrs. Heyland's and Cartwright's 
letters, regarding the certificates which the principal sadder ameens are required 
by the circular orders of the 23d February last to ibrward with their returns to 
the court’s pr(>cc|)ts, the court p^ropose to cominupicatc with the Calcutta court. 

V ha^e, &c. 

Allahabad, 15 June 1838. (signed) //. B, Harrington, Register. 

(True copy.) 

(signed) J. Hawkins, Register. 

//. B. Harrington, Register. 

• 1. l iter to Govemnictit. wilh BndrMiiiitJ, dated 5tb January 1838. 

Reply irom ditto, dated 3iat July 1838. 
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- , (No. 1593 ’) , , •/ • > . .V 

Front/. M. Yimngt Eiqf. Deputy Secr^^iy to Govermnont of tq 

■B. €urTk, Bmj. Soc^^etny to the St^der Board Bmnite.. : ' 


' No. 

IMe.k'ExvcIdif 

«rX^Te««df€|m 
COflSrte; ■ 


Sir, ■■ V-,-- 

I AM directed by the Hooouhitde tlw Deputy-governor of i^ngal to roqueat that Judicial Dept, 
you will lay before the Board foe^ acoowptiiyiiiiiK copy of a tetfor frotn the regiatef 
of the Sodder Dewai^ Adawlut, dated the bib lutttno. No, loaS, and of its 
enclosure, for thder ^pport wliether there be any objection dispensing with a 
translation of the decrees which the courts of ja||b:c are r^uii^d by Sutton 
Reguiatieq^ XLV. of 1793. to ttwnsmiVfo thoiWdbueauih^ 4 ^ 

I'm, &c. 

Fort William, ^ (s%iied^^' J, //. FWng', 

14 August 183d. Deputy Secretary to the Goverd‘ipr*<^nt 

‘ctf 'Bengal. 


(No. 1693.) , . ’ 

From J. y ota^t Esq. Deputy Secretary to the Government of Bfiwah to 

J*. H. Aiitddtfcky Esq. Ofociaiiog Secretary to Government of India, in the 
Legislative DeparUneqt. 

Sir, M' 

1 am directed by the Honourable the Deputy-governor of Bengal to.fonvard to .ludicial Dept 

you, for the purpose of being laid before the Government of India, for considera- 
tion and orders, the accoraimnying copy of a letter from the register of the Sudder 
Dtnvany Adawlut, dated tho 16th March last (No. 740), and of the draft. of a 
proposed Act tor empowering the courts of civil judicature to sell landetL.pro- 
}»erty in execution of decrees. 

I have, Ikc. 

Fort William, 28 August 1838. (signed) J. //. foungt 

Deputy Secretary to tlie Government 
of Bengal. 


(No. 489.) 

From £. Carrie, Esq. .Secretary, to F. J. HaUidajj, Esq. Secretary to the 

Goverument of Bengal, Revenue Department. 

* ' *•' 

In r^ly to your letter (No, 1593) of the 14th instant, I am directed to stfjte, Mi„cdi.im<.u»Di-p 
tor the information of the Honourable the Deputy-gov«»ior, that it is the opinion Pr^wu- 
of ^1 the members of tlm Sudder Board, that tltere exists no objection to the .i.Pniiie, mi. 
rescission of Sect. 2, Regulation XLV, of 1793. % , (’. Tuck«r. cxq. 

2. The olKciatiug and tern (mfory members, however, would suggest that tliU 
question must necessarily be disposed of in the contemplated enactment for tran.s- 
ftrring the duty of heading sales in satisfaction of decree.*, from the revenue to Ujc 
judicial authorities, and they beg p^missidn to urge upon the Governmeiu the 
expediency of early legislation on the subject. 

I have, 8cc. 

« R .1 ru r* iir i.- (sigued) £. Currk\ 5 * 

Judder Board of ReTcoue. Fort William. Seeretarv. 

28 August I S38, 
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(So. 177 ^-) 

From J. II. Vmn^, Esq. I)<?pnty Secieury to the Government of Bengal, to 
T. U. Maddock, Esq. Offieiating Secretary to Government of India. Le^alative 
Department. 

Sir, 

i AAi directed by the Honourable the Deputy -governor of Bengal to forward to 
you the accotn[)unyiag copies of letters noted in the margin*, on the subject of 
modifying the provisions of Section 2, llegulation XLV. o? 1793, and Section 16, 
Ueguialiou XX VE of 1803, in order to the dispensing the translation of 
decrees which thb courts of jus^cc are required to transmit to the revetiue autho- 
rities, and to request that you w)l lay the same before the Supreme Government 
for consideration and orders. 

1 have, &c. 

Fort William, 4 Sept. 1838. ^igned) J. H. Your^^ .t. 

Deputy Secretary to the Government 
of Bengal. 


‘W.) ’ 

From J. P. Grant, Esq. (JfHciating Secretary to the Government of India, to 
F. J. IlalUday, Esq. Secretary to Government of Bengiil. 

Sir, 

1am directed by the Honourable the President in Council to acknowledge the 
receipt of your letters, dated respectively the 28th of August 1838 (No. 1693), 
and tli«! 4th of September 1838 (No. 1772), witli tlie copies of papers enclosed 
each. 

2. Jij reply to the first- mentioned letter, I am desired to inform you that the 
(liuft Act therein submitted uppoaring to his Honor in several particulars to be 
olycctioiiable, he is of opinion that an Act containing a brief declaration, such as 
is reterred to at the beginning of the second paragraph of the Sadder Court’s letter, 
dateil the itiih of Marcli 1S38, would be decidedly preferable. The court should 
iherefoiv be ilirected to 'prepare tuul sulnnit one accordingly. ’ 

In (he same draft Act the judges may be rocjuestcd to provide for the modi- 
fication of Section 2, llegulation XLV. of 1703, and of Section 16, llegulation 
XXVI. of 1803, in the manner propo.sed in the papers which accompanied your 
abo\c iiieniioned letter of the 4th of Septotuher last. 

J have &c. 

(signed) J. P. Grant, 

Officiating Secretary to the Government 
('ouncil t’hamber, 1,5 April 1839. of India. 


(No. 7ti7.) 

From J. 11 . Vomg, Es^ Secretary, to J. Hawkins, Esq. Register Sudder Dewany 

Adawlut. 

Sir, 

W'n ii reference to your letter of the itith March 1838 (No. 740), submitting 
a draft of a proposcd^ct for empowering the courts of civil judicature to sell 
landed property in e.vccutiun of decrees, I am directed by the Honourable the 
Deputy-governor of Bengal to request that y^ will lay before tiie court the 
accompanying original letter from the Officiating Secretary to Government of 
India, dated the 151b instant, in order that the court may Act upon the instruc- 
tioir^ containt'd therein. 

' I am, &c. 

Fort William, 30 April 1839. (signed) J. II. Young, 

Seemtary. 

P. -V. — -^'oll will be pleased to return the enclosure along with your latter. 

' LctU^r, No. itj’jS, fioni the RegUlur of tlie Sadder Dewany Adawlut, dated the 6th July 1838, 
and itfN eoclosuii!. 

Loner, No* ir>y;^ to the SecTctury* to the Sudder Board of Revenue, dated the 14th Augoat 1838. 

1 e ltLT. No. 4S9» from diito. dated the a8th August 1838. 
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, '<No. 1370.) " ’ ' ‘ ■ 

Ffwn. j, fliivfiim, JRcgisteiv.to X H. I^aw^gf, Esq. 

Secretary to the (i^veromeirt of Beo^, iib the Judicial B^rartinenV . 

Sir, _ -f . . 

With refilsence to your letter. No. yfijt, dateii 30th April lusi, and it»eacte~ 
sdie, from the O^ciating Secretaiyr to the Soplreme Govcritmeot, I am directed 
t^^the court to request that they may be farhisited ti*ilh a copy of your letter of the 
4th Septerober lust, albided lo in Mr. Grant's communication to verur address of 
tlje 15th April, No. 153. ““ * * ^ 

Ifhave, Stc, 

Fort William, 31 May 1839. (signed) J. Hawkins, Register, 

M.' 


(No. 1068.) 

From J. il. Young, Esq. Deputy Secretary to the Government of Bengal, to the 

Jlegister Sudder Dewany Adawlat. '* ^ .» 

* Sir, * 

In reply to your letter. No. 1370, dated tiic 3i8t ultiuio, 1 am dirQt|j|ied by 
the HonoufHble the Deputy-governor of Bengal, to transmit to you, as rtiquested 
W the Sudder Court, the accompanying of tl>e letter addressed to Mr. Maddock, the 
Officiating Secretary to the Government of India, in tl»e Legislative Department, 
on the 4tb Septen|| 9 er last, and alluded to in Mr. Young's letter to your addres-s 
of the 30th April last. 

I am, &c\ 

Fort William, 20 June J 839. (s ig^ ) J.H.Ymng, 

»ty Secretary to (luvernnicnt 
of Bengal. 


If 


(No. 1014.) 

From ,/. Hawkins, Esq. Register, to F. J, IlalHdag, Esq. Secretary to the 
Government of Bengui, in the Judicial Department. 

Sir, 

With reference to your letter, No. 7G7, dated April lust, and its enclo- 
sure, from the Officiating Secretary to the Supreme Govern ment, I am directed 
to transmit draft of an Act on the subject of transferring the power of sell' 
ing lanils in execution of decrees of court frqpi the revenue to the judicial 
authorities. 

2. Adverting to the concluding paragraphs of Mr. Grant’s letter to your address 
of the i.',th April, I am directetl to ohserve, for the consideration of goveminent, 
that the enactments therein specially alluded to jwcscrihtS'the primary sU ps to be 
taken in making the requisition to the fiscal authorities for the sale of land, and 
would of course be superseded, in common with all other enactments bearing upon 
the subject, upon the transfer of the power of sale fri;m the revenue to the judi- 
cial functionaric,s. The object of the court i%my Ictte*, .No* *928, of the fith 
July 1838, was the immediate (wssiiic of a liw to do away with ibe legal neces- 
sity now existing for the priticip^ sunder atneens to forward translations of dicir 
decrees to the commissioner of revenue but which cannot be adopted in practice, 
in consequence of die majority of the officers ot that class not undcrataiid- 
ing the English langm^e. If the govtfrifikient, however, Consider that this {tomt 
docs not require imm^iiate legislation, a stqmrate proviHiuti on the subject in 
the law of general frantfer of the right of sale to the courts of justice will not V)e 
necessary. 

3. The enclosure 0/ your letter is hcarewiih returned. 

I am, icc. 

; k (signed) X Hasakins, Register. 

Fort William, 19 July '1839. « , 
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Sale in lixecifililtv 

of.fiOorm 

Court*. 


Su«l4ri‘ AiUiwtui. 
Pfvaciil ; 

II. H, lluUnij, 

W. Bruildoti. 
r. Tucker, t'sqis. 
judge* : and 
j. K. M, Beid, c»q. 
ofticiatiiig juttne. 


Judicial Dept. 


.‘'lid. Dew, .Vd.iut, 
Puiitpiil ; 

11 . H. UflUni, . ,■ 
tv, Hruddiiii, 
f' ’I'uekei. (<.<1!.'. 
jiulues. 

A. Dll’k. IIIkI 

teiniiorari jiKi^f?*. 



fiPSOAL EfiPQHTS OF i “ 

Nfi.8,. - 

b4ic in £x«cut>0D JBIS it enacted, that from the ; eocb pwts of iRegulaUon XiiV. i793» 

of VttctmitfCml I^tttioo XX, 1795, B«gulatioii XXVI. of 1803, and VII. of 1835. of the 
ft^al Code, and of any other .Eegoladon or Act in force, as relate to |he sale 
by col lectors of landed proper((yf:0f any description in satisfactioo of demea of 
the courts of civU jodMeaharey or in execution of aay 'other jtididal proeess,. ^ 
repealed.!^ , 

2. He it enacted, T^t the !k)urte of civil judicature within the tdhitories sub> 
jeet to the presidency of JFort \^tian), in Bengal, shall be empowered to sell, or 
cause to be sold, lands of evet^%eScription in execution of any decree or jttdicij|l 
process, in virtue of which such sales maj^ be auttiorised by the Regulations or 
Acts now in fdidi, of which tn;^ hereafter be enacted.’’ 

. j (signed) //etolHn^ Register. ' 


(No. 1300.) i 

From J. If. Voungt Esq. Deputy Secrethry to the Governtnent of Bengal, to 
J, ^f^Crantf Esq. Odioiating decre^y to the Governvtent of India, Legislative 
Bepaitment. ■■■ . . , • 

>«ir. , ’ 

Jiiiiiciul Depu*; With advertence to your letter. No. .453, dated the i5tb April last, which wws 
referred to the Sudder Court on the 30th idem, with intimation that the court 
might act upon the instructions contained therein, 1 am directed by the Honour- 
able the Dcputy>governor of Bengal .to transmit to you, to be laid before the 
Government of India for consideration and orders, the accompanying letter (No. 
1914), in original, from the register of the court, dated the i9|h ultimo, submit- 
ting the draft of an Act on the subject of transferring the power of selling lands in 
execution of decrees from the revenue, to the judicial authorities. 

2. With yuiir reply you will be nlcascd to return the original document 

Jif I am, kc. 

Fort William, 8 August 1839. . (signed) J. II. Yomig, 

Deputy Secretary to the Government 
of Bengal. ^ 


(No. 465.) 

From J. P. Grant, Esq. OlTrciating Secretary to Government of India, to F. J. 

HalUday, Esrp Secretary to the Government of Bengal. 

.Sir, 

Lfgi»l«<ivr. I am directed to acknowledge the receipt of your letter. No. 13 <m>. dated the 
8th August iu.st, with its enclosure, and in reply, to ;^te that the Honourable the 
President in Council tiocs uot,'%n further considarauon, feel prepared to pass a 
law transferring the conduct of the sale of lands of every description sold in exe- 
cution of decrees to the judicial authorities generally; 

2. His Honor in Council is of opinion that it would be sufficient merely to 
do away witli the necessity of the courts furnishing commissioner of revenue with 
translations of tlicir decrees when lands are thereby directed to be sold, which 
would appear to be the practical difficulty that has led to the proposed new law. 
The ilrait of an Act is accordingly herewith transmitted, for any suggestions which 
his Honor the Deputy -governor or the Court of .Sudder Dewany Adawlut may 
wish to make on the subject. 

3. Hie origiiwl piqKT vrliich accouipanied your letter is nerewith returned. 

I have, ifcc. 

Council Cbamher, , . (sigijied) J. P. Graaty 

1 \ Nov. \ 839. Officiating Secretary to the Goveriimcot 

of India. 


Duaj-t or Act. 

It is hereby onactetl, in modiHcation of Section 2, Regulation XLV. of 1793, 
and Sect, iti, lloguluticwt XX Yl. of i8o'jfof the Bengali Code, and Of any other 
llcgulatioii.s,. of parts of a Ucgulation, in the same code, which require any court 

of 
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Nl). 8> 

ciVd judicature t» tramniiit to way revenue authority wkli any decfel^ fe^uisition, SnU in Execyti^ 
or other paper, a traittlate of w same in English, thiA it (dml nofr ^wafter be ^*^‘***®* 
neeessuy for any court of civil judicature, iilbordtaato to the jpiusidency e^ fien^t, 
to transmit to any revenue authority tniii^aties in Bagliah of any decrees^ rt^uisi- 
tions, or other papei;s which such court may have to transmit to such authrOi^ies/*^ 

(signed) J. P. Gratrif, ^ 

Officiating Secretary to Qovernment . 

^ of India. 

(Atruecc^.) 

Offic&ting Secretary to Government 
of India. 


(No. 1928.) (Nb. 1927*) 

IFVom f\ J, HalMay, Esq. Officiating From P. JT. HaUidajf, Esq. Officiating 
Secretary to Government of Ben- Secretary to Government of Bengal, 
gal, to Secretary Sudder Board of to the Register Sudder Pewany 
. Revenue. ' Adaurlut. 


Sir, Sir, 

With reference to my letter, No. Ydtja letter, Nc. 1914, dated the 
^593* to your address of the 14th Au- 19th July last, with its enclosure, bav- 
gust 1838, and to your reply, No. 489, ing been sabmitted to the Supreme Go- 
dated the sBth idoin, 1 am directed by vdmment, for consideration and orders, 
the Honourable the Deputy-governor of I am directed by the Right hbtiourable ' 
Bengal to irausinit to you the accom- the Depul^goveraor of Bdi](:psl to 
panying copy of a lett#, No. 4(>6, from transirpt to you the accompanying ^py 
tiie Ofliciatiug Secretary to the Govern- of a letter, No. 465, from Mr. Officya- 
inent of India, dated the tith instant, ting Secretary Grant, dated 1 ith instant, 
stating that, stating that, 

^ on furtlier consideration, the President in Council was not prepared to 
pass a law transferring the conduct of the sale of lands of every descrip- 
tion, in execution of decrees, to" the judicial authorities generally. His 
Honor in Council was, however, of opinion, that it would he suffieienij| 
merely to do away with ttic necessity for the courts furnijiihmg coimnis.^' 
sioners of revenue wilh^ translations of their decrees, to which effect the 
accompanying draft of an Act has fieen submitted with Mr. Grant’s letter, 
and on which the opinion of the Sudder Court is requested. Roani. 


I am, &c. 

(signed) r. J. ffdlSittay, 
OfficiatiugSecrctary to Government; 
^ of Bengal. ^ 


i am, Ac. 

(signed) F. J. Halliday, 
Officiating Secretary to Government 
of Bengal. ' 


Fort William, 

28 November 1839. 


Fort William, 

28 Novcmb<?r 1839. 


' (No. 35790 ' - ■ ■ 

4 * 

From J. Hm'kins, Esq. Register, to F. J. Halliday, Esq. Secretary to Goiiornment 

of Bengal, Judi'dial Department. 

I AM directed to iickttowledge the receipt of your letter, No. 1927, dated 28th 
ultimo, with its encloshres, and in reply to state, for the infonnatibn of his 
Honor the Deputy-govembr, that they have no femarks to offer 4 »o the subject of 
the proposed draft of an Act, dispensing with the necessity for sending to the 
revenue authority a translate of the decree, or other requisition for Uie .stile of 
landed property, in execution of decrees of court, and which they are of o|nnion 
may lie pas%d pi Itoiprcsent form. 

. 2. Previously, however/ .to the i^yoposcd .Act pitSi^ing into a law, the court con- 
sider that the .Sudder Board of Revenue might be advantageous) v Consulted, with 
.300. . 313 the 


»Sud. Di'w. 

FrtM 7 in : 

U. H. Rattray » 
\% Uraddon, 

C. TuckA'M'^mi n. 
jiidgfra ; 

A. Dick ;hhI 
J*R M. 

lijnjpGraiy jiiil;*' 
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Judicial Ucpt. 


Mi 4 <(clian<.oiis Dcj . 

IV^hcnl : 

.1. I’alflr, <'s<|. 

(!, W. Siuilli, 
and 

.1. liOniv, t’.s'i 
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tlie view of eiicitiug flie sentiments of that body to molie of 

conducting sates. The resultfof the c^erence, if approved, mlglit i>e made to 
form part of the uew law* v 

f have, &c. 4 

Port William, (signed) /. ffimkms^ 

Qi) UeitemtMir 1839. Refipstcr. 


(No. J32.) . ■ ' ' 

From J.JI. Ymmg, Esq. Deputy Secretm to the Government of .Bengal, to 
Secretary to the Sudder Bt^rd of Revenue. 

Sir, 

I AM directed by the Hoiiourjible the Deputy-governor of Bengal to^ request 
that you will call the attention of Sudder Board to my letter, No. tb your 
address, dated the ti8th November last, requiring tlieir opinion on the draft of an 
Act for (iuing away with the necessity of tne courts furnishing commissioners, of 
revenue with translations of decrees for the sale of landi^ in eaecutioo thereof. 

1 as^.dcc. ,c 

Fort Williuin, (signed) J. II. I'lftorg, 

tG January 1840. Deputy Secretary 4 o tlie Goverucuenl 

of Bengal. 


(No.5'.^.) ; 

from F. Carrie, Esq. Secretary to the Sudder Board of Revenue, to J . 

ilnlliday, Esq. Secretary to the Government of Bengal, in the Revenue De- 

IMtrtment. 

Sir, ■ 

With referenro to your letter of tlu; 2Stli November, No. 1(I28, enclosing copy 
of a U;tt( r from the Secretary to the Government of India, with draft of an Act for 
iiunlifyiiig Section 2, llcgulatiou XIV. of 1793, I am directed by the Sudder 
Boarti of lievcimc to rcquo.st that you will submit the following olmervation.s and 
.'iuggestion.s in regard to the jircsenl state of the law for the sale c/f lands, in .sutis- 
luclion of dc'cptt's c>f court, to the consideration of the Honourable the Deputy- 
governor. *' 

2. Neitla-r }our letter nor its euchisurcs make any mention oj the qiiestirm siib- 
niitU’d to gova rnmeut tlie ('ourt of Sudder Dew any Adawlul, in tlieir letter," of 
the 27tli .iamiury and 2titli Aluy 1837, copies of whteh accornjiauied your prede- 
cessor’s letter to Uiks Board, undei date the ijtli JOTfe of the .same year. But 
since it bus been determined to continue U) the revenue authorities the duty of 
inuking sales in satisfaction of decrees of court, it appears highly desirable that 
the ojiportimity should be taken of settling by a declhratory enactment the respec- 
tive Itnu tion.s of the revenue and judicial officers in regaitl to such .sales. That 
imicli douiit and diffiaenco of opinion ha.s existed on this 'sulyoct is sufficiently evi- 
deiietd by tlu' letters of the Suilder Dewany Aduwluts above referred to; and 1 
am desired to arid, that the oniinary practice of the revonuegautlioritie-s is opposed 
to the eonstnu'tion of the courts. 

3. 'flic Board (senior and junior members) are of opinion that the conhrmation 
of evory sale l>v the, commissioner is a necessary eondition to the completion of 
the pi orer dings; and with reference to Section 5, He^ula#on VII. 1825, they 
would propese that the several powers of the commissioner and tlie judge, in 
regani to sales in execution of decrees, liliould lie thus deGne.d : 

1 irsi. The commissioner of revenue should, as now, revise the proceedings of 
till' colh’ctor, liisTcvision td bo confined to enforcing the prescribed le^ foiTOah- 
lies of the proceedings, and his power of reversal limited to cases where any of 
tlic rnIcK and regulations prescribed for conducting such sates may have been 
contravened. 

.Second. The judge, w hen petitioned by a dissatuffied party, «||ould decide ait 
questions ui individutil claim or right dt property, of every kind whatsoever, cancel- 
ling or conhrming the sale accordingly. 

4. For 



iiw&K iJiw .. .Mm 
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4 . For iQ»taitcc, the following wouiJ be tlie course of proci^ure : 15te collector, ’ SjO# 
after hiatiing tbe sale, would traosmU, 'as hitherto, “"the sailed piiipeiSt’',' »» the first J^^'**'**^*^’ 
instance to the comoii^ioner W retenar, and the litter ofiio^, hlHdoiiiidsfied 
himself that ti ae sale had been legaU^ conducted, wciald the j^me to 

judge ; oe io’^e event of his finding the proceedings irreguW, would caitml the 
sale, and direct a resale, acquainting the ju<%e why tlm courte bad biQe^|^opt^. 

The Board would observe, that tlTeir role and practice aire aUhe so ctiwionaitt 
to reason, that although on a cursory view 0 ausn t, Section 5, Regulation Vll, 

1825, would seem to vest the sole power and cmttrol in the courte judicature 
of setting aside a sale in execution of a decree, yet that the praetjoe, as alMSva laid 
down, has continued interruptedly from lygfS pesent moment. 

(). If, however, a reference be made to tiiie tfenoi; of the danse atiiSl section in 
question, it will be at once observed, that under it, every irregularity or illi^ality 
*in the mode of publishing and conducting a sale miiat brought to the notice of 
the court by a petition ; of course this extt^s only to the ptuQ^ in court, attd 
such a provision could not in any way provide for the deteetlon ort|tbse illegalities 
in the form of couducting it sale, by, which the interests of government Wfjfild be 
continually sacrificed, aud ibr the protection of which thO parties in court would 
fed no anxiety, nor indetid have the means of knowing when sucli interests were in 
jeojjardy. %e Board arc prepared to send up a number of cases, if tlwtt is thought 
necessary, where tiie su()ervi»ion of tlie superior revenue autlmrity has alone prc« 
vented serious loss and inconveniciKC to government, in sales utatfe in satisfaction 
of d(M'rees of court, lu short, it is only the following out of a general principle, 
ul)ich pervades every department of gidvemment, that each department shall give 
eftV'ot to and control its own peculiar processes. If tlte court require the revenue 
amiioritics to sell property, it is the province of the revenue authorities to conduct 
the sale according to the rules and regulation^ in ttifiir department, vrhtlc it is tlie 
jiuculiur province of the civil court to dispose of tbe prooticds arising from the sale, 
and of all civil rights and cluitns appertaining thereto. ^ 

7. 'I'lie temporary meinlker desires me to say, ot» his part, that und^tpr Regula- 
tion Vn. 1825, (he conceives) the exclusive power of deternnoing all jKninls coii- 
necitd vuth sales in sutisfaclion of decrees is vested in the court from which ilu> 
precept to sell emanates. In Mr. Louth's opinion, the collector i.s, nnder the law, 
pn;cisely hat he ouglit to be in regard to »uch sales, the agent of tljc judge, who, . 
under St^ction 5 of the Uegulatioit quoted, is coinitutcnl to uiinul the sale, “ if 
any material deviation from the Regulations, and cou8e(|Uent irre^ukrity in ibe«^ 

.‘Jtile, he satisfactorily established.” l.ouis would declare no CDrtnnnution by 

the commLsioucr to be uccpssttry, and wtmld allow no revenue authority to exer- 
cise any discretion'in the matter, beyond tliat veste'd in tlic collector by the con- 
cluding portion of Clause 3, Section 4, Regulation VII. iSa.*,. Sah;.s so made 
without tiic sanction of anyj/evenue authority, would have the force, and nolhitig 
more, of private transfers, and c«nild in no degree uiTect the interests of govern- 
ment cither one wav or the other. 

8. Mr. Ix)ui.<i would also beg to recat the atteufioti of governtnent to a point 
which is very strongly urged in Mr. Secretary Mangles’s letUT of the i;}tli .luma; 

1837, viz. the practice”" of deducting from the sale proceed.^ any arrear 01 
government revenue which may be due at the time of sale. In that loiter tlie 
inconvenience and injustice of the practice arc fulljf exposed ; and Mr. Louis 
would only remark, in addition to what is there qrgod, that what was porfoctly jwit 
and reasonable under the law of 1793, when specific parcels of land wore sold on 
which the government had a distinct Ittli, becomes oJike unjust and unr^onable 
under the law' of i8lbj, by which the rights and uitercsl.s ol a certain inmvtdual, 
whatever tliey may be, are sold ujion which the government hn-s no^ disiinct pri- 
mary lien. Indeed, tl^ whole of Regulation XLV. 1793, with tlie exception of 
the formal provisions contained in sections 12, 13 and >4, is (Mr, Ix/uis observes) 
entirely inapplicable to tiie present state of th^law regarding sales in satkfactiou 
of decrees, and might with advantage be fonualiy rescinded, 

' ’ '"r* 

I have, &c. 

Sudder Board of Revenue,, , (signed) JS. Currie, 

Fort WilHaitt, 4 February Secretary. 

* 
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(No. 137.) 

From J. F. G. CooJcst Ew. Judge of ZiUah _ to JR y, _ 

Secretary to OoverDin^t of Bengal^ Fort WlUiain 

Sir, , 

At the request of Mr, J. Iteiiy* the principal «oi^tj(er stneen of Utis dutrict, 1 
have the honour to submit the accofnpanyi{^( letter ^and Hs enelosiiro, ' ' 

'1 have. &c. 

Zillah Dacca, (signed) • J^. F, Codktj 


, .'r, 


March 1840. 


(No. 462.) ■■ 

Let this letter and its enclosure be < ip .original to the. Sudder B^^rd oL 
Revenue for thei^ report. v 

By order. , , 

Fort William, (signed) J. //. Yomg, 

1 7 March 1 840. Deputy Secretary' to the Governfieitt 

Bengal. ^ 


From James Jleily, Esq. Principal Sudder Amee^, to the Secretary to the 
Government of Bengal, in Judicial Departinent, Fort William. 

Sir, ^ _ 

From the accompanying decree given by this court (of which I have the honour 
to .send copies botli in the vernacular and in English), it will be seen that 
pluintiir sued for the reversal of a sale of his estate, but that none of the coifli- 
tioDs of the valulity of a sale having been infringed, aod plaintilf having prayed 
not for damages, but for the annulment of the sale, liis prayer was refused. 

The circumstances attending the case a)>pear, however, to involve hardship and 
injury to the pluiutid', who was a minor at the time of the sale, and I therefore avail 
myself of the provisions of Section 2(i, Regulation II. of 1S22, in submitting the 
case lor the gracious consideration of the Right hon. the Governor-general of 
Bengal, and in rccotnmemling that the estate may be ^restored to the plainttlf. 

* I have, &c. 

Zillah Dacca, V (signed) Jams Retly, 

Principal Smlder Ameen’s Court, Principal. Sudder Ainecn. 

28 J'cbruary 1 840. 


(Case No. 9375.) 

Bulram §cn f. The Collector of Dacca. ' 

PtAiXTii K’s suit is, that liis estate w’as under butwamh when his , father died, 
in ti)e beginning of the year 1 240, leaving h*im a minor; that his father had paid up 
all the revenue due foi 1239, but that the cstate'ht^ving subsequently to his demise 
fallen into arrears, his father’s servant took him to the coHdlwr, who, from coiu- 
])us>iou to his circumstances, brought the estate under the^rotection of tlie Court 
of \\'ards ; that the collector appointed a^inaaiigcr to make the collections, but that 
this otfler collectcil only 1 00 rupees from the estate ; thel the commissioner, 
muler tlie yrdcr.s of the Sudder Board, bat contraiy to the pratvisions of Regnla- 
tion X. of 1793, cancelled hi.s appointment, and directed tho sale of ptaintiflrs 
c.^tttte ; that the collector accordingly cancelled thC appoihtinent of the ipauag^, 
and in the nth Chyet, 1241, without specifying the sudder jmnma and the mmt- 
ga.s and kismut.s of the purchasers who held specific portions of the estate, sold it. 
with the mere declaration that the tenures of the purchasers were ekeepfdd ; tliat 
the 0110*^51011 of this derail, in conjunction with the exhibition of the witire assess- 
ment against plaintift’'s interests, alone was the emisq trf BO Having bid for the 
estate, and of goveninuait having bought if for themselves ; thiit the e^Icctor sold 
plaintiff's interests in the estate for a balance Of Rs. 3 dy. 9 3 - w the assess* 





jnent and 65S. 5. 1 j. 3. af {>eiMUt|r aad iiiter«st, doe i^oaii «Ktai&^ 

that lur^ainily aerira^ had n^orciovw petitioned die cc^eetoCf aU|[||«^ .jdiat 1^ 
pDvdiBaen hadjp^id )c$8 ttNKb ikie ]pro(eeW ckT tb«r Kaada i that dte al^or 

purcbaaing ^aintid^s' s1M^re of tba a«aate adudited^ in Ida r^bakareia of 
Dececdber ^SS* tuck , was ^ £u:t; in >241 d»e purdMuara 1ki0(^^^lSplO9o- 
tpieotl jr pdd a iniiob «»», coi^og life gamarnttetit 

leaving astt]|>ltt»he>idia. tiidthe «de nwa^tae 

and the property niiiioidd to hiin. ,;> 

Dddident pl«^jil» Hiat plaintidra eitale i& a joint e&tate, and .that it cnnid ndt im 
brot^t under tM Court of Wanda ; it was under butwamdi* aadMltwl dan 
estate was sold under Section 34 of RdflMdatiiBn XIX, of 1^14.. >. 

It is enacted in secUoo 5, Regalidion Xt. ^ iSus, that the civH enurts are trot 
competent to reverse a sale .i 

1st. The lands form the estate oa account of wiiieb the arrear han accrued. ^ 
2d. If tlw p^ndnucm to nahke ^ bav^ been received from the Board of 
Revenue. - ' . ; , 

3d. If due notice of the demand liiili have been given. 

4tb. If some part of the amount demanded ip tbe notice shall be due at die 
time of sale.' ' 

5th. If the sale 4iall made at tbe time and place mentioned in the advertise* 
ment. « ,, 




It is further dcclai^, in section 4, that*' any person who nmy consider himself 
aggrieved l.ty any act W connected widx a sale not amounting to such 

failure, shall have his remdi^ in a persona) action fear diunagts against the indivi- 
dual by whom or by whdim mult he may have been endamaged.'* 

As plaintiff sues for afi annulmetit of the sale, and not for damages, the court 
is primarily reqtiircd to alcertaiu whether ttie cniidttions 04 f the validity of a public 
.sale, enumerated above, have beeti infringed. 

’‘Afe find that clause 1st of tlie section rec|uires that the lands sold form the 
estate on account which the arrear has accrued. Plaintitf alleges that the col- 
lector did not specify the particular mongis and hismuts which were exempted; 
but does ndt deny that tbe estate in question is the estate for which the balance 
is said to have been due. The omission therefore of a more particular specifica- 
tion of the vested interests is ratiiCr an argument in favour of the sale received 
with reference to this scetkm ; tuasmuch as no specific portion of the estate can 
be said to have been omitted. 

Clauses 2 and 3 and 5 are not disputed. 

Clause 4th requires that some part of tbe amount "ilemandcd in the notice shall 
be due. And plaintiff contends that had the purchasers paid up all they ought 
to have paid, no balance would have been due. 

It i.s necessary therefore to inquire-— 

ist. Whether it was imperative to ascertain the precise amount which the lands * 
of the purchasers yicldetl ? 

2d. Was all th^ they yielded actually taken r * 


In respect to tlic first question, we «up|w>se it %va.s nece^Skry that the whole of 
the available assets should have been ascertained, as Section 34, Kegulatiou XIX. ^ 
of 1814. directs that the tender of the balance due shall be calculated in the pro- 
portion which the produce of kucfi rnelial may bear to the jumma of the whole 
estate ; and because ft may happen that a proprietor may sell only a portion of 
hi.s lands, and yet that portion may more than suffice to pay the a hole of the 
sudder jumma.' For instance, suppose an estate with a sudder jurnma of j,ooo 
rupees (the whole of which is in balance) is about to be sohl and that the original 
proprietor has paid no (mition of tbe balance, 8 upix).sc also that the purchaser's 
lands arc estimkted to yield 2,000 ruf^cs, deducting from this sum 20 per ccot- 
for malikarra and ^pettf.r of collectioo, bis estimated sudder jiiunna would be 
i,fioo rupees, and the account would stand thus : — 


Sudder jumma ... ,^000 

Bailee - - - - , ^ 1,000 

Bstimated jumma eff tbe purchasers j,t>oo 

which win give i.fioo rupees, or Coo rupees ovoraod above the amount due to 
governmeDt for Uie whole of the estate. The possibility then that such, might 

3 K have 
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Sale in Execution hav« been the cleartjr made it tlm do^ ef cmlec^ 
of Decrees of Civil the owners of the speci6c mel^as, to mtable mem to aave thw bift^kowaids 

Courts, original proprietor bioMd^ yihom iateroatt werh eqoaIly?ftl Ji|iil^ .to eioeirtaiik 

the precise amount retovckaltelK>m llm pravdias^ = » , . 

We find from the admissii^ made on Itodi aides that>^ wai jioi dllih. , la 1 240 
onlyJls, 2,933. 14.13. 2iia dedfred to bavebeeitoamae^iti 1:241 ttm purdiasers 
paid 3^0. 7. 19. K, wl||id) afipareQthjr' txnrardlh.thh 
ment. But mis does tipt;impugB eofiwe^s futmeediit^ 
required *‘to satisfy bimittlf .tmt the prbdttcft w die ^^noibetat under- 
rated and 4 his ho apptors to havu dosto/tyf: Ibu means avaiMde to liimidC 
of maJking the butwaiiea swear to the aotbantit^ el their BCOOUbts,. ' ... 

It may, however, be uigad that th0U|^ tim^UoUecthr ts not to bliuh^ yet if it 
^ appears that he was in error, or that Ito was deedvud^ an^ aetual amount 

of proceeds, if really ascertained, w^ld UitaTeste the 

htosmer, these citeumstaiiees equity^* to justify a’ 

reversal of the sale. But the fact is, the'^aip(>iiMk||^ui 1^40 appeata 

to have covered the whok; of timmnejiauiral, that^mnoimt waanro to 

have been received from : 4 he purdldtaetu; ^ required by tlm 

collector I0 pay in the entire ‘'{^oceeds of dieir jandsiMrUhaut deducting the wr- 
centage for malikana and expense olvcdiention t^uved by ^e Reguhktipn. The 
sura to be carried to the credit of the estate would toereiore be 15 per cent, or 
Jis. 517. f). 15. 2. sliort of the sww’ paid, iti%Xr» S* 3 * *0 this bo 

added the 100 rupees collectedliythe manager, we abnl find^ that taking the pay- 
ments of 1241 as the criterion, the amount which to have ImpQO received in 

1240 could not have exceeded JR/i 3,032. ti p 3., and dwt the difference between 
this sum and the assessment, Xs. 3,33d. 7. 6. 3. would have been Tir. 204. 6. 3.,’* 
and the Wgument of the error and the deception tbereftwe at once falls to die 
ground. • ■' ■' 

From aB^hexe considerations, we arrive at die eonciuaioo that some part of the 
amount demanded in the notice was due; and that none of the conditions invol- 
ving the validity Off the sale having beed infringedi the court has not the power to 
cancel or annul the sale. ^ 

Plaintiff contends, that being at the drae a minor, he ought to b^ve been taken 
under the jurisdiction of the Court of Wardt^ but though bis estate was not ajoint 
estate, none of the purtbasers liaviM a rigid in the mhole of it, their interests 
extending only to specific portions of it, yet as be does not come within the quali- 
fication of being “ sole proprietor of the estate,*! and as the power of undertakiog or 
declining the care of a minor’s interests is, tinder Re^ladon VI. of 1832, left 
optional with the Court of Wards, plaintiff’s plea on tliis point cannot avail him. 

But it appears that the appointment of ^he manager, however laudable in the 
motive which induced it, was still an illegal procedure ; that the minor’s friends 
■ were thereby precluded from making tbecdlection .during the period in which the 
manager held his appointment ; ''and that the cdUector\ifiegu and unauthorised 
interference was the cattil, partly at least, of the arrears not hai^ been completely 
realized. And this |re consider as sufficient in itself to cototitute a valid ground 
.for reversing the sale; the mana^r faavmg been iqipsuntod; on Octobor 

1834, and dismiised on the 14th Psfcruary, cmly 37 days *ute^ to fhe advertised 
date of sale. .'.■/«:<»' \ j, 

The illegality of titc collector's proceedings wiff oi^aear more pal|iaff6 when we 
find that the Regulations have presci'ibed the odofse fcp oug^t to hava ffur-^ 
sued oil the demise of the minor’s father^. Regulathm I, of l8<K>^.sefitiod 
directs that In all cases of joint imdirided estlittoi when one ojt toorcofthe. pro- 

prietors shall die living heirs who arc under ia^i^ IC shall be the du^ iif the judge 
within whose jurisdiction such estate may rimsftdated, oh the receif^tof airepmrt 
from the collector, stating the grounds on ‘■whicb. be;. or ^ey UM|seensKkr ffie next 
of kin as unfitto'^ entmsted «dth the cave of the petson ermanugeoiairtcC'^the 
estate of the heir, to investigate the oatuto iff the. (db}emionsto'ffe..ji^MMi<^ 
if satisfied hirahdf that they ato wdl foondfid, tbp yodlgejalMiBnc^btnn^H^^ 
person of character' ai^ respectability to aptv ax'maarffab.cffllm ^ Xi^gula- 
tion V. of 1 81 2, sectim 26, ajto d^ilres toa^ taconrifftmi^ and 

injury to private rights having been experience in certain itotos from disputes 
subsisting aipong the proprietprs of joint UDdivid8d\-estii|e8»!'^i2 enacted, 

that wbeneveraufficient cause oe shown jty the rtmnoa nethmttaqi, dec., it 

' . ,3, shall 







m 


»i»Il tnaatigp 

' ^-^Iv 'i, .M.M';'J?: V- ^i«u; ■ 

wottl4 have «{»(iotnfced sMoe the 

deee««^‘hihidt thtt'Mlki^ ofati^ a mm Adtdd 

The ^'iMUKlaldp iM ii^ct when it: 


ioat mlas#W:.;jtebihi^ 




that the eatite' 
ineh%^-fhl’ , 
thon^ be 


ioXt and tlial the Mimm^ 
i%3^ mai been all luud ttftj 
^ :i^tlch thhiaai^ 

oociift<^ ".tW .iHitate wa« • jiqtiWatMiM^' % 

asseto to pay of^'^^ineean^'^ dbi^thallfilili^tlie eahM$ to die nflne? ha$. amcR 
from the iieglhet‘aitd4iae«iW been, thfown in coiiae« 

qoen^ol' dtAdn^^ebf'lua andanau** 

thwillKfiBlMrfiBWa<sli**di:'tl|^i'«(rtid^ *'■ 

^ Wofitui farthca^ that eoNeiilinri^^a gea^lly h» tell hn entire estate 

for any balahcaa thai Ma^«eb(it^lS|KN^ cam of 

butwarrafa or petiti^. * 1lN»:aaetltKrwhh^|{^^^ fiowev ^aeet $ 4 ) contaim 
tM-o proviMoiio, r». the i!jirf|e(^Vi^ le aeA asiis^difidoid |>eiitmn, and the ri|j^ 
of the owiKir antbaave ldh.Mterealtf . If this ri^t had 

not been giv^i, h ia heliavM thift>4bdt^^idaelht^^ individual intcratts would 


not have been given; 


.tliii»refbPo h evidently a coaeomitant of the 


other. If tbct'efore b^^iotyinteri^lih^ 'C^nsj^^ subceqaedt *0 the 


the propiaiors ajed 


comoiencenikeitt ef 

the succeMton to his ibt«ireBfai^ 4 ed an .Infant^ cdWitacle ia'hidueed which prevenili 

the proprieftor <h>ni aveiUBl^hilitt8<dfh^ ^e protdahtn in his %vonr» it follows 1 pre* 
*suiDe thatthe ri^t of the hdUeetor to sell m oal igfoiWRts iapseiu^. The 
collector in aocn a case eaa< oahr rproceed atMfor the Jsoeral piaivailfos of the 
llcgulutionS, and sell tbe entire estate. With reference even to a common obtiga> 
tion, the loles of logitixmia |nlnrpr^ are foat wlieasever an obligation Cflptains 
more tinm one condition, ano«aedo<n^neturely> aU the condidons mutt be aoeom* 
plished, and if any one do not mke.|kmca tJw riblfo^on is of nolislfiecit 

It may be urjjjcd that section 34 provided simply Tor the owners of t^hdi^.ineliaK 
not for the original proprietor. But thongli' tbe section thus jprofossemy poteetk an 
owner of a specide me^onty^ yet-.;t|fogeffond piociples m tba rute^will allow of 
a similar appicatioh to tfa#ori]giaal |i^prie(ior» ^ who . during n partiliou is literal^ 
HO more than the owner of that spdbifio portfon, which whs left to lEdm . after tbe 
alitoation by sate of itm otlher |Miii<fos.< . , 

It isclear also that the mtenett and penalty stated in tlic notice as 5. 1 3. 3. 

was due from ^die entice ettate, :']nore indeed, from- die purchasers than die 
Of'^inal proprietor^ For whatmoald he dusTrocn. the latter upon a balance of $04 
ru^es even at 34 pm!eent tfot mom certainly dian 48 rupees for tlm wholt 
year. Yet no part of the 3 atorett> oe pottalty was; recovtrod from die purebuseiv^ 
but the whole .Ttotn. tbc^4m|piiat. pcqtfmetov. ; This was, (foviously unjust. And 
though a ledacdcm on lhii« geccMUtt < sdll 'have left a balance due from 
plaimifFy yet tbe demand of mcmey which was notsdue was ap act of injusUco, and 
was in it^ a inasoo foc not disdbar(ds^ the rensabder df the claim. The redtio* 
tbn of the dlmand wonb morep^^ left io small an amount recoverable frmn 

the minor, as Jo have enabled hiafriends with lem difficulty to have boiTOwed the 
amount, andittins saved the. esthte. -v . 0 

^ But not mdy has'ptapdff lott the estate in question, but there is emry pesdbility 
of bis being reduced to a state of pSwitive destituUoa if tbe sste of this estate k 
not annulled. IPov the estate was bocqgbt by die govmnroent for the nominal value 
of a rupee, leavlDg Bin.lvhole df the bidsiicie for which k was put up sUU due from 
the minor ; and the itofotetpr o^ Dattfodtas requetted the collector of Baekergunge 
to toll anodter esfote to the phtindflT^^for tbe balance bqnesUoo ; a step 

which m tbe psmeatttite: bf the case roust be oonsidtoed as strictly tega),.duiu^ 
extremely ba^ and wbMli. > nothing tbe revmsai of the orig^l Sala^ or 
the intermedtete bterifmnnee' of govte^^ can prevent, the f%bti oftha court to 
ttop the sale-for nven the ten|roraTy. this suit .was milder bvestigaiion 

Imviqgbeen; both rhspuiisd aM ^dmtowewbyv the revenw oronmisrioucr of the 
diviiioii. I, . s'. j ; ■ ,*>■ 

Tipron dim (bfrieolrois*vte ^ 

lit 33rottbecoiieetCHr,by nb ^gidand anaudbtniseAbfMforence, preveoted^ibe 
• 30®* 3*2'’ realizatfon 


.. .■ 
Ciiiiftt. 
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feaiizatioii of the arreurs of the assessmeut, which might otherwise have beeti realised 
by the friends of the minor. . ’ ^ 

^ 2d. That the Rcgula^oos provided the course of procedure, ^ judge 

t^e power of Qomioatin^ a gotlrdiao, whiidi the collictm’ dkt not araUdumseU^. 

;j(l. That the law whicti authorises the file of individual hiterests imder Irntwavrah 
was not applicable tS^the case of the minor, and that ^ sale thereof was illegal. 

4tli. That the estate was not in arrears till the fa^r died, and he was succeeded 
by tlie helplessness of youth. 

j^th. That the sum demanded of the minor wf|. nearly fire UiBesabov<e whaiwas 
actually due, wliicb was not only utyust, but a siifiicient reason ii^ itself for with- 
holding the demand. , ' 

6th. That the claim of an amount so much abewe r^t was -hctiially doe prevented 
the friends of the minor from advancing it tbumseivee Or borrowing it of others ; it 
being more than probable that bad tne j<^al aaioimt.only demanded, the 
sniailnes.<) of the .sum might have enswed a loiiiOf. ' • . . 

7th. That unless the sale be cancelled, the minor wiH have lost a second estate 
for a balance, four-fifths ot' which was due by others. 

Whilst, tlierefore, we dismiss the plaintiff’s suiL in eoUformity with the law which 
imrs the court from annulling tVie sale, except under cetlam conditions, the court 
cannot avoid uvaiilug itself of tlie {wivileg^ it possesses under Section 26, Regu- 
lation II. of 1822, of recommending to the government that the sale be canedied, 
and the property restored to the plaintiff. ,, 

As the estate was purclmscd for the nominal sum of one rupee by tlie govern- 
ment tliemselvcs, it is not necessary to j^ve a statement of the compensation 
#hich tin; law directs should he awarded to the pm'chaser. 

Zilla Dacca, (signed) James Reily, 

6 TchiHfry 1S40. Principal Sudder Amcen, 


(No. 204.) 

From E. Currie, Esq. Secretary to the Sudder Board of llcvenuc, to F. J. 

Jlaliidav, Estp Secretary to the Government of Bengal, Revenue Department. 

Sir, 

1 am ilircclcd liy the Sudder Board of Revenue to acknowledge the receipt of 
voiir letter, No. 4<''2, of 1 761 ultimo, forwarding for report a letter from the 
judge of Dacca, under diite 5th idem, together with its enclosures, regarding the 
case of BuhaiiJ Sen r. The Collector of Dacca ; and in reply, am instrucit d to 
submit the following observations for the consideration and orders of the Right 
lionourablc the Governor of Bengal. 

2. The former zemindar of Chucklri Amcerabad, zillah Dacen, disposed by private 
.Side of several portions of his e.stute to various ij^ividuals, who thus acquired pro- 
prietary intereshs in the zemindurec, ivith the right of separation. Butwairahs 
wt're applied for and granted, alld up to the end <n 1 239 B, S. the revenue appears 
to have been punctually di.schargcd. Early in 1240 B. S., the zemindar died, 
hull ing an only son, a minor of I2 years old. ' During this year heavy arrears ' 
iu ci iieil, in satisfaction of which the estate was advertised for sale. ” The proprie- 
lurs ot the specific meliaU under butwarrah claimed the privilege of Section 34, 
ReguUuion XIX. of i8>4> and having paid in -what the collemor conceived to be* 
their fair proportiotis of the jumma, their shares <rerc exempted from sale. A 
lialancc of i?.v. 361 current revenue, and 638 pcoajty and interest, remained due, 
in .satisfuciiou of which the collector was about to sell the share which had been 
u tiiiuecl liy the former zemindar; when it ^as represented to him that this share 
Mas tlie sole property of a minor, in consequence of whrch representation the sale 
MHs postponed. Tlie share Mas not actually taken under the charge of the Court 
of Wards, but the commissioner approved die suspension of the sale, and apfionited 
u surburakur to make collections ; but litUe or nothing appeara to have been done 
by this man. I'pon the case being leported to the Board, they considered that 
the minor's share could not be brought under the Court of Wards, and that it was 
liable to suit- for the arrears due upon it. The sale accordingly tookJ^Ooe, and in 
the absence Of biiidcrs the minor's share was bought by ^vcrmileilit ior one rupee. 
On 24th hlarch 1833, a petition i^;ainst this sale was transmitted to the Board for 

report 
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report b}' ttj«t tbe *H<»ti«iwNifete tlic Governor of Ben{^ Sa4fti« 

particukrl; ^ired to iniSonno^ o^ wMSt |^on(i* the Board bad deemed it oftDecrees of Ci^t 
l^ltK^pet to vridtdvaw tlMrv^motoctton^W^^^d^ Gooilt of liTords from Uie estate of tbe 
Mom* - On §d A|iiipihe^^lkfbrd a^refaMi: upon tlie case, and 

stated, tfaftlFi%Ghialcht j^ ^Ox^ivided e||ate, they eonsidei^ 

tbemaelvea td'^dm ofT79;3i tnm extending 

the protection of the Cddti ^'Wtidi W On 'iPtn April hU Hon^ 

again lefervcd Incase lor the fuitbel' Consideramli dT the Board, expressing hiS 
douwwhetbcf^ pHt-minprV shma ^ Gitbeldi^i^ bad not, been virtonUy 
bnoogitt into t|e eonditien tonteh^lated: bT^iSection 4, Regulation VI. of iRiS, 
ineatiiuch as alt the o|iher<x^pa^enen had ekMRed and exercised the r^ht of paA-in^ 
fbeir respective portic^ of tbir balanm^due cspJciaUy n^ferriiig to the cCnend 
tefidemeM df the legishouli for the interests ’df' minor xemindors. On t itn May 
i83tic>4hia Bomd Btimitted- fo^ lesult -of thglt d#be expressed their 

opinitili that Section 4, R^i(n^ttcyi Vt. pfi ’iSaa, was never intended to have any 
reference to a minor possessing a portion of ah hntUvided estate, and that consc. 

(juently the sale of the mitt^S'' Sba)^.ih Chaekla AineerahncI (which, dtliough 
under botwarrab, wa* dilVao dndMded ^afo) "whs strictly legal. On 28lh June 
1830, the Rjghl! hotkiurame the Governor was {deasecl to express his concurrence 
in the Board's view of the tnatfer, and his opinion that a share in a m^ehal under 
' botuarrah, though liable to be exposed tosaif 8e|wratdyand independently for tht^ 
recovery of its proportion of the revenue asaessed upon the integral tuehal, in case 
tite other co]tarccnCrs shall exmtisc the privilt^ accorded to them by Section 33, 

Regulation XIX. of 1814, and shall pie^ op the respective portiutis of the l)ulancc 
due, is nut an ¥ astate*' in the genera) ad:eptation of the Iluvenuc Regulations, 

^Dor of the particular enactment above cited. 

3, The guardians of tlte minor having ihua foiled in obtaining a rev|||ial of ttie 
sale, either from the revenue authorities or from government, instituted a suit for 
that purpose in the civil couifo. The suit was reforred by the judge tyo the prin- 
cipal .suuder amcen of l>acca, Mr. Reily, a translation of vvhosc decision accoin- 
l>anied lirir. Cooke’s letter to your address, under dote 3th nltimo. The principal 
sudder aiticen is of opinion, that as none of the conditions declared, by law to be 
easential to the validity of a sale Jtave been violated, the court has bo power to 
pass a decree in favour of the piaintidf but at the same time, considering the case 
to be one of great Itardsbip towards^^ minor, he has availerl himself of the per- 
mission granted by Section id, Hcgoletion II. of 1 832, to recommend to govern- 
ment that the estate should be restored to Us former proprietor. 

4. The Board have given their best attention to Mr. Reily’s decision; and 
(dtliougli it contains a good deal of reasoning id which they cannot concur, {wrticu* 
larly with regard to the construction of Section 34, Regulation XIX. of 1814, yet 
idter a careful consideration of all theolrcatnstances of the case, th^ are disposed 
to support the recommendation for the restoration of tlie estate. Tlte fact that 
the revenue was punctually paid during the lifetime of the late xemindar, shows 
that the arrear >wa$ not occanODod by insofliciency of assets, and affords a strong 
presumption that had the local -authorities acted in conformity witii the Regula- 
tions, and applied to the civil court for the appointment of a manager and 
guardian, under Regulation ). of i8(rd, the necessity for the sale would not have 

Woccurred i at all events, the appointment of the surburakiir, who appears to have 
cotitpletely neg|lected the interest of the minor, was an unauthorized proceeding on 
the part of the comimssioncr and the collector. It ^so seems to be doubtful 
whether a portion of the penalty and interest was not due from the profnictors of 
the specific medals, although the whole was chamed to the account of the minor, 
wliose remaining property in tiUah Backerguoge has been advertised for sale in 
reatizstioo of Uie same, bis share tjdUAmerabM having fetched only one rufiee. 

The fact of goveniinent being in tbis^dBse the ptirchaser obviates the objections 
foundcfb upon the l%bts ticquired by tlTird parties, which generally present them- 
selves to any interferen^ with a sale onoe confirmed ; and the BoaiM tnaj^add that, 
exce|H under very poitioular cmmtDStaDces, they are mciif^ to didubt the expe- 
' t^oDcy . of gOTermnent beooiiiiifgrtbe'prr^etor of a sba»inajoutt undivided 
mehoh They w-onld iherefone snggest tbat^lfoe minor’s shore be restored to him, 
upon payment of the balance <ff wwsmie aCtnoHy due at foe time of sale on arcuunt 
of such share, and thati under all the circumstances, the ^smoiid for |)enaity and 
ioteraat he remitted. * » ^ ^ 

3<m. 3 It 3 j* * . 5 - Pending 
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Sale in Execution * 5. finding his Lordsbip's orders uport fliij rerart, j 4 »e Boai^ bavW directed 
of Decreet of Civil (lie commissioner of Dacca to.suspeiid the sale of tne mnooif^s property iii B8cher< 
gunge; and they have aho called for an explanation of a very ectraordioary 
' ■ " " passage in the principal sadder ftmeen’|i decree ; fiiia which it w^d.apoaar t^ 
subsequently to the purchase of government the proprietors of jthe speeiiM; mduda 
were required by the%>Uector to pay iZs. 3,449. 7. 19. t. as their share of die 
revenue, dlthougb the sodderjumma of the ratire estate is only 7 i!s. 3,a3.6i 
Tt is true that Mr. Reily states this requintioo to hawr been Ul^al : hot atiU^ 
adyerting to the tenor of his arguments, and particularly to die filuaWation which 
i)C adduces in support of them, it would appear thatdiat genUemaa taaIly> Sup- 
poses that Section 34, Rcgola^on XIX. of 1814, inay, in certain cases, be con- 
sidered to warrant that payment should be demanded frbm the proprietors of 
specific mehals under butwarrah of a farter amount of government revenue than 
tnc sudder jumma of the entire estate. The Boted tipst tbit the commissioner's 
report will show, that at ill events noneof^eiwviittihiuliiofi^^^ have entertained 
so erroneous an opinion. ' ^ ^ ' 

I have, &c. ■ % 

Sudder Board of Revenue, (signed) J?. Ckmw, : 

22 April 1840. ^ Setretary. 

S'.— The original enclosures of your letter under ackriowledgiUteit are here- . 
with returned. 4 


(No. ()86.) , . , 

from F. J. HaWulay, Esq. Secretary to the Government of Bengal, to the 
Secretary to the Sudder Board of Revenue, dated 5th May 1 8xto. 

Sir, 

1 AM directed by the Right honourable the 
the receipt of your letter, No. 204, of the 22d 
by Bulrara Sen uguinst the collector of Dacca, to obtain the annulment of the sale’ 
of Chuckle Aineerabad, in zilla Dacca. 

His lA)rdslup having fully considered all the circumstances under which the 
estate in question was brought to sale, concurs with the Board in opinion that the 
case of the plaintiff is <lc8erviog of favourable consideration ; he is pleased accord- 
ingly to authorise the restoration to hint of hi.s share of the estate, upon (tayinent 
of tiie balance of revemie actually due at the time of sale on account of such 
sljare. 

Hi.v Lordship is likea i.se pleased to .sanction Uic remission of the penalty and 
interest iluc from the plaintiff. 

In giving eflect to these orders, the Board will take effectual steps to prevent 
the plaintiff from acquiring and exercising tile power over the onder-teoaats 
which the government became entitled to as purchasers of the estate. 

I have, &c. 

(signed) F. J. H(^ i 

Secretary to the Government orBengal. 


Governor of Bengal to acknowledge 
ultimo, respecting the suit instituted 


(No. 242.) 

From 1 '. Currie, Esq. Secretary Sudder Board 0f Revenue, to F, J. HalUday, 
Secretary to the Government o( Bengal, Reyeoue Department. 

Sir, . 

With Inference to, my letter, No. 204, of 22d ultimo, repoytrag the caM 
of Bulruiu Sen v. Goilernment, I am directed by the Sudder Board of B^eoue to 
transmit to you, for the purpose of belogt .laid before thq^ Right honourable the 
Governor, the accompanying copies of a letter, *28, of 4 thh)atianL from 
Mr. Commissioner Gordon, and of their reply tp this date. )3i|„jl4l!cd8hip will 
perceive, Riat it ■ the cuminissionihr's wish that the fesiie of or^rs in this gaae, 

diottkl 
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should be delayed until the receipt of a r(^rt which he has promised to farabh. Sale in Bxeci^ 
and wbid) he has, been directed to trajtotoi^.tis.,ilP^>ljl^ ^ 


Sadder Bwod of Revettu^ 
^ 1840." 






(aigned)/ M, Curriet , 

■ ■ 'nr.-.-. ■ ' .SecsKtaiy*' 


«■ 


JP,S. Since this ietfer ms imtUMi; ^ Boaid M (on the ijth) the^ 

ordeia govemrnm^V beartogdatot|to.^ insudit ^ ;Wiih his hoidship’s permia»7 
sion, the iBoasd wifi deby the i8»M <Hi tluiae esdi^ receive M|, 

'Gordon*8'ittport • *' ■ 




From JS‘ M. {jr<frdg^i Bsq^ Cmnlm^ of ..fieyi&tie, to the. Sudder Board of 

Bevmoc^ort ^tttiam. 

Gentlmen, 

In redy%o yom letter, Ko, 58, dated the 2ad ulttmo, respecting the case of 
Bulram ^0 v. Ooverameii^ I do mymdf tile honour to state as follows : 

2. I will, as soon as possible, submit a report on the subject referred to in the 

third paragraph of ypuc lettor, My object to wiitmg to you at present is, to 
request you will do me the favour to delay, until you hear from me again, your 
recommendation to government to restore to Bulram Sen bis share of the estate 
sold. -I 4^' 

3. As the decree in question appeared to me to establish a very dangerous pre* 

cedent, I considered it to be my duty to appeal from it to the zillab judge. All the 
facts of the case arc not set forth in the decree. For instance, the balance for 
which the estate was sold did not include the balance of one whole year in addition 
to the sale balance. The reason of this was, that the sale took plice when ('iause 3, 
Section 3, Regulation XI. of 1822 obtained, regarding estates under butwarrab, 
and as the sale took place on tlic 27th April 1835, the balance for which tiie 
estate was sold was that which still remained for the years i833>'34. , 

1 have, &c. 

Commissioner's Office, (signed) JS. M. Gordon, 

Dacca Division, Mymenungb, , Commissioner of Revenue. 

4 May J^40. ' 


From M. A. Bigneil, Ksq. Deputy Superintendent Legal Adairs, to the 
Commissioner of the 15th Division, Dacca. 


Sir, 

1 AM directed by the Sudder Boatd of Revenue to acknowledge the receipt Prewuti 
of yonr letter, No; 128, of 4th iestaht, wgardhig the case of Bulram Sen r. J. I’»uie, enq. 

Government, and to inform you; in reply, that their report was submitted to the 
Right honourable the Governor on 22d ultimo. They nave, however, torwarded 
a copy of your letter for bis Lordshij^ consideration, and they re(|ucst that you will 
Ibse no time in furnishing your promised report. 

2. The Board did not consider it necessary to refer to tiic local anlthorities 
previously to recominending tite return of the estate to tli» minor defaulter, as the 
circumstances of the case were fully discussed in the correspondence which took 
place at the time of the sale; but they will give their best attention to any 
suggestions you may wish to offer, os well as to any facts which you may Iwing 
Ite'ward, and with which fijey may not hifiierto have been made acquainted. 

At pre^nt the Souifd arc at^ioss to unrh^utend your tdjject in appealing to the 
sillah ju(^;e. The decriec* of the principal sudder amcen dismissed the suit 
against government; and Mr, ^l/s mere recommendation, that the estate 
should be restored to tbe mthbr ttefoulter, will, of coarse, b^ of no avail; unless 
tlte gpvernm^t illteU.be toti^^ fiiat such restoration is just and proper. It h 
true that Section 26, Regulation XL of 1822, provides (or an appeal in cases of 
tbib deKription ; but it seems ilbirfi^s that thb proviirion can be applicable only 
to dkses in which the estate, sold at aoction,^ and pn^pOsed to ^ restored, sbaii 
have been purchased by a private party, ^hen |;ovemmeilit is thd* purchaser 

3bd, 3 K 4 it 



So. 8. 

Said; in Exeeutton 
of I>ecr€e« of Civil 
CourU. 


Slid. Dew. AdawU 

Presjftnt : 

R. H. ftaliruy, 

C. Turkcr, 

E. Lee Warner, Mid 

D, C. Smyth, oflqrH. 
lUdgesi. 

To W. Court, 
No.ci 34,, 27 March, 
with eiiclosurea. 

From W. Court, 
No, 8; j 7, 24 A|»rrl. 


Cjvil Court, 
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it can, of course, restore the estate, if it Uiink pvoper to do so, witeoftt any. recoin* 
mendation from the civil courts j and OQ the contrary, it nay decline te tetnm the 
property, notwithstanding sneb recorhmendation, if not sadtlBed of the 

propriety of the proceeding. 

I have, &c. 

Sudder Board of Revenue, (signed) JH, A. Bignell^ 

1 6 May 1 840, Deputy Superintendent Legal Affiiirs; 

> Sudder Board of Revenue, (signed) £. Currie, Secretary. 

Fort William, 1 6 May 1840. 


(No. 1877.) “ ^ 

From J. Hawkins, Esq. Register, to F. J, HaUiday, Eaq* Secretary to the 
Goverament of 1 ^^, in the J.tidicial: Deiwrtinent 
Sir, ' . 

I AM directed by the court, with reference to Mr. Register Reid’s letter, 
No. 276, of the 27th Janua^ 1837, and the resolution annexed therero, and to his 
letter, No. 1490, of the 20th May 1837, forward to you, for submission to 
the Right honourable the Governor, copy of a letter (No. 8, dated 8th January 
last) from the judge of Dacca, regarding the reversal by the commissioner of 
the division of a sale in execution of a decree, which had been previaqaly con* 
Armed by the principal sudder amecn of that district, together with copy of the 
correspondence wliich bus, in consequence, taken place between the two courts on 
the subject. 

2. As there is a ditlerencc of opinion between the two courts, and collisions may 
be expected to occur between the j|udicial and revenue authorities in the present 
unsettled state of the law, the court solicit that the revenue authorities be consulted, 
and that it be decided by government whether the resolution of the 27th January 
1 837 shall be promulgated among the subordinate authorities for their observance, 
or whether salc.s iu eaeciition of decrees of court shall be coniinned in any other 
mode thuu that ])roposed therein. 

3. Mr. Curmicliacl Smyth, who joined the court since the occurrence of tiie 
recent discussion, has recorded his sentiments in a Minute, of which a copy is 
licrewitit submitted. 

I have, &c. 

l\trt William, 5 June 1840. (signed) J. Jfilii'kws, Register. 


(No. S.) 

From ./. /• O’ Coukr, Esq. .lodge of Ziliah Dacca, to A. F. Hawkins, Esq. 

Register to the .Sudder Dewany Adawlut, Fort William. 

Sir, 

1 havk to bring to the notice of the court a case in which the civil court 
and the commissioner have passed opposite orders regarding a sale made in satis- 
faction of a decree of court. 

2. Mr. lleily, the princi|>al sudder ameen, on a petition of objections to the 
Mtic, overruled them, and confirmed the sale. In the meantime the commit 
sioner took up a^petition and upset the sale. I think it is quite necessary that 
it should be decided w'hich autliority has the power of {mssing orders regarding 
sales, and that only one authority should interfere, I beg to call the court’s 
attention to my letters. No. 190 o^ tlie i 2th April, No. 249 of the 21st May, and 
No; 335 of the 1 ith July 1S36, to which I have received no reply. 

3. I'he property has since b^n sold, fpr arrears of, revenue, fmr about half as 
much a.s it sold for at Arst. It is true ilie amount for ' whidi the sale was made 
was a small sum, but there are many other decrees against the same parties, which 
will t\ot now he sutisAed. 

4. 1 must say that I cannot agree with the commistdooer that the foliowing 
are valid reiisons (iu their present form) for upsetting a sale. The petitioner 
asserts the ishtchiur was not issued in the mofussti, and that the signatures to thp 
soomthal are forgeries. The collector replies, that the ishtehar was Served in the 
mofussil one. month and a ‘day before the sale. 6n this the commissioner 

remaiits. 
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* 

r^fipuw^, ilwt live coliecWr oui*ht to baw esaminwi «g tb* petitioiMirs' 

tM^h«ii4.W be had not 4to»e ao.” ' TWa ii tokm a» oo« reason 
Mite i b«l I ^inh the c^ieetor ous^tto Iiaii3h b(wi otdetodto t^jAe aab 

was considered necessary. Ttie peiidooer a^itt sajs, .thti ,Slieeh CJh«ni^ hid 
wore than the purchaser ; that the collector scot a chupprossee xvith him to 
get the deposit, but iiefore he returned' it was sold to the next 'hig^t bidder, 
without being |)ut up again. The collector replies, that be ^ited dll evening, 
and that the estate was put up agab according to regulation. On this the 
cotnmvsbner remarks, “that the collector should have talien eilklenco oh behalf 
of the petitioner;*' and this is another reason. Bui I think tlie^lleCtor ought to 
have been instructed to take evidence. . n 


5. The other reason for upsetting the sale is, that it sh^hi have been sold in 

portions, as the aunount of the deoree was so small. ' ^ 

6 . I annex copy of€’ petition from QppeeYiauth $hah, atid llamnarain Shah, 

buyers at a sale ordb'ed by the court, tb'snow tlrat another inmucc has occurred 
besides the abovetnention^ one. • . 

I liave, &c. 

. (stgued) /. K fir. Oxdfc, Judge. 

Zitlab Dacca, 8 January 1840. 


P, S . — Copies of ruobakaries from the commissioner of Dacca, dated aist 
August i«39, and of Mr. Roily', dated lath September 1839, together with the 
translations thereof in English, are annexed. 

(signed ) J. F. G, Cooke, Judge. 


(No. 934.) 

From J. Hm'kins, ICsq. Register, to the Register of the Suddi^ Dewany Adawiut, 

North West Provinces. 

Sir, ^ 

] AM directed to request that you will submit the accompanying copy of paper 
as per margin*, regarding the respective powers of the judicial and revenue 
authorities, m confirming sales of land made in execution of decrees of court, for 
the consideration and opinion of the Judges of the Western Court. 

2. The resolution, a copy of which is now forwarded, was adopted by th® 
court, with reference to the correspondence tlierein adverted to, especially th% 
letter of this court, and your predecessor’s reply of the 18th November and 16th 
December 1836, respectively. 

3. The proposed letter to government, a copy of which accompanies, was 
prepared under instructions of the court, in consequence of a collision whicli has 
recently occiirreil between the judge of Dacca and the commissioner of the i.'ilh 
Division, and which has satisfied the court of the necessity of some final adjustment 
of the questioD of the extent of power to be rc8|K‘ctiveiy exorcised by the 
authorities above rqjferred to in paragraph 1, in cases of the nature under con« 
sidcration. 

4. The western court w ill observe that Mr. Tucker has taken eocception to the 
resolution, for the reasons stated in his Minute. The majority of the court, 
however, are of opinion, tliat the law as lain dWn m the resolution is correct, 
anrf that the commissioner of revenue lias no (lowcr either to confirm or reverse 
sales made in execution of tiecrccs 'of court ; they further consider, that all 
objections to such sales, after they have been completcil, should be prcfnrretf to 
lh« jodicial authority, W'bip, in their opinion, has the power to c/mfirin, in the event 
of no objections having been urged. 

\ 1 have, &c. 

(signed) /, Hawkim, Register, 

’Fort WIlUaro, 27 March 1 840. 


• R«K>iitti(ai of *h« Court, and lettar to Govariurient, *7 J4iiitary iS37..»Propawd Ictior to 
GoviHRua«i^.;.»|IIioateorMr. T(ii,Ler, ' , 


Bud. Dew, Adawi, 
[Veeent ; 

R, il, HattrBy» 

C, I wclier, 
K.LccWarner^eeqre. 
judKev; Rrid 
J.F,M.Heid.e»q, 
teinporury judge* 


No. 8. 

Sale ill tlxecution 
«<■ l>«cnie0 of Civil 
Cnurto. 
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(No. 276.) 

From J. F. M. Reid, Esq. Regisbr, to the .Secretary to Governtnent of Bengal. 


.Slid. Dew. Aduwt. 
Prenciit : 

K. II. Hattrny, « 
W. llMddon, 

D. C. Smylli, cnijr.'i. 
judge*. 


Sir, 

I AM directed by the court to request you will submit for the consideration 
and orders of the Right honourable the Governor of Bengal, the aecompanyiiig 
copy of a re.solution, this day recorded, on the subject of the duty to be performed 
by the commissioners o^ revenue, in regard to the sale of lands by the rdvenuc 
uutliorities, in .satisfaction of ilccrees of court. 

•2. 'I’he accompanying copies bf a lett.^r addressed to the register of the court 
of .Sudder Dewany Adawlut, in the Western Provinces, by order of the court, under 
date tlie i8tb Nuvcinlipr last, No. 2751, and of that officer's reply, dated the 
+ ifith ultimo. No. 1082, will f»ut the Right honourable the Ciovernor in possession 
of the facts of the q^se out of wliicb this discussion arose. 


Fort William, 27 .January 1837. 


I am, &c. 

(signed) ,/. F. M. Reid, Register, 


Rl.sohjtiox of tfic Presidency (burl of Sudder Dewany Ad.'iwlut, u^dur date 

the 27th January 1837. 


THE court having taken into considt ration 
the correspondiMice noted in the margin, are of 
opinion, that llie duty of conlirming or reversing 
a sale ot land made by u collector, in .s.itistiu'- 
tion of the amount of u decree of court, .should 
be perf’ortned entirely by the zillah judge, under 
Section 4, Ileuulalion V'll, of 182.), and that 
the duty of commissioneis of revenue should 
he eoiifined solelv to directing the Collector to 
select the laruls for sale, agreeably to Section 2, 
Regulation XLV. 1793, and Section 17, Regidution XXVI. 1803. 

2. J'he court deem it however proper, before issuing any general instructions 
to the zillah judges, to refer the subject for the consideration of government, in 
order that, if eonsidcred necessary, the opinion of the revenue autborilies may be 
obtained. 


Letter from Jud^^e of Dacca, dated April No. lyf). 

Letter to - - ditto - dated (> May i8 di, aVo. 

I filer Irtmi - ditto - dated ttl May No. ^,-,4. 

Letter 10 - - ditto - - dated i duly No. f 4 /,G. 

Letter (loin - ditto - - datftl u July No. 

Lelifi to ('onirn. of Hevemic^ ilUh Divinion, dated j Aug. 
iK:d\ No. i7()4. 

I.fttiT from ditto, ilatecl Aufj. i8;]n, No. 

Letter to IU?y,iKt«*r of Sudtler Dewany AdawluC, dated 

18 Nov. No. 2751. 

I.etior from dittlo, datt'd it) Dec. 1836, No. 10^2. 


Ordered, that a copy of this resolurioti lx; forwarded to the secretary to the 
government of Bengal, with a request tliat it may be submitted for the eouaidera* 
tiun and orders of the Riglil liotiourablc the (Jovernor. 


(Proposed Letter.) 

To the Secretary to (iovernment of Bengal, in the Judicial Department. 

m 

Sir, 

SudiU r Di'waiiy As instances are occasionally occurring in which the judicial and revenue 
Aiiawlut. (Uithorilie^ are bi ought intb eulli.siun, in consequence of the exi.sting practice in 
regard to the confiianatiou or reversal of sales of land made byr collectors, in aatia* 
fgt'tion of decrees of court, I am directed to request that you will bring the^^ubject 
to the consideration of hi.s Ilunonr the Deputy-governor. A previous reference on 
thesati'e subject was made, under the court's iustructiens. by my predecessor, in bis 
letter, No. 27 ( 1 , of tlic 27ih January 1837, which the cuuit presume has not been 
replied to, in Consequence of the contemplated measure of transferring thq^/entire 
conduct of such sales from tlte revenue to the judicial authoritie.s. As that mea* 
sure, however, lias recently been disapproved by the Supreme Government, the 
-«)urt are induced to re-subinit, for bis Honour’s consideration, this branch of the^ 
subject, as urgently reejuiring the immediate appUcHtion of some remedy i^r the 
evils which exist. . ‘ 


2. The 



iNM^N Law 

#■ 


441 ‘ 


a. The remedy which ihe court l»eg to suggest is, the circalatkm to the seveind S*kjhP(J^ 
judges and cvHectors of the resolution which accomf^med Reid’s ^”|^|J**** 

letter above cited. The resolotion decleires die lew on the snl^ect as constfiied by 
the sudder courts, and the court would, therefore, cousider it necessary to act upon 
it ID cases of the kind brought before them ; but it is clear that, in order todecure 
the^'Co-'Opemtioo of die revenue authorUie»i^ it wib be requisite for the Sudder 
Board to issue C(H:respo(iding instructions to titeir subordinate officers. 


Fort tViUia|n, the 


Mr. TttcKea’e Mimutb. 

1. The Resolution of 27th January 1857, referred to in dratV, not having 
been yet submitted for the concurrence of the Western Court, 1 may he permitted 
to express tny opinion, that it goes beyond the law. It sets out with saying, 

that the duty of confirming or rcvtn^tng a sale uf land made by a collector, in 
satisfaction of the amount of a decree of court, should be performed' entirely by 
the zillah judge, under Section 4, Regulation ,V 1 I. 182.';.” Now, 1 can find 
nothing in the section quoted, nor indeed in any part of the Regulations of 
goveinincnt, which coftveys to the Billah judges the authority to cuntirin sules of 
ilie naiuffe of those alluded to, wldlst I may confidently appeal to the recorder* of 
the Revenue Hoards, from 1703 to the present day, to show ihui such has never 
iM'cn t)ie practice. Hud the resolution confined itself to saying that tiie ziliah 
judges only had authority to cancel such .sales, it would have my entire concur* 
rence, as an exposition of the law, and this would, 1 imagine, be quite sufficient for 
all purposes. 

2. Though I find no express Jaw directing the superior revenue authorities to 
confirm such .sale.s, yet I am of ofiinion siieh duty must he admitted to appertain 
to them us nicitlcr of course, in the uliscnce of any prohibitiin to the contrary. 
It must be remeuihcrtsl that the comlucl of sales of law, whether in satisfaction' 
of arrears of government revenue, or of decrees of court, ha.H uniformly been 
vestctl in the revenue authorities. I priisumu it is not tlenied that confirmation is 
essential to the completion of a sale; undoubtedly it is so under the present 
system, when tlie purchase-money cannot be demanded until ttie sale has been 
confirmed. This duty, therefore, viz. conducting .sBle.s gcm.-rally, having bc<m 
entrusted to the revenue nuthorilicR, it was deemed .Huperfluous, I suppose, to 
provide expressly for the confirmation of 8alc.s inude in satisfaction of decrees by 
the same authority; for when tlic courts call upon tlic revenue autliuritics to 
effect a sale of Iand.s in satisfaction of R decree, it necessarily follows that the 
revenue authorities must <fo every thing essential to the completion of such sale. 
1 am the more inclined to adopt this viexv of the i.ubj<M;t, froiri llic fact of the law 
having ex|)ressly proviilcd for tiMl reversvd of such sahs by the zillah judges, 
though altogether silent on the point of confirmation: the stale of the ease 
seemed to rerpiirc this antliorify bfcing vested in the judges, and .m thorn alone; 
but the confirrnution of a sale by the judge appears njl<»gcthcr uiineeessary : the 
exception here seems to piove the rule. 

3. My opinion is, that a sale having been made by a collector on a lotbiindee, 

previously sanctioned by a eommissioner, the eonmiissioner is Ixniiid to confirm 
the sale on llie expiration of 30 days from the day of stile, unless objections have 
been preferred to him, or unless the judge shall have directed him to stay confir- 
malioQ'; in either of these cases he must await the judge’s final orders, and bo 
guided tliereby. objections be deemed valid t»y the judge, he, the judge, 

wrtll' of course cui»cer«je sale; if otherwise, he will reject them, and then the coth- 
missionef must confirm sale. , 

4. I think, however, Ji weuld have been l>ettcr bad the authority to cancel salcit, 
for any material irregularity in the conduct thereof, been reserved to the superior 
revenue authorities; whilst all other objections might with propriety have Ireen 
left -to the disposal of thecoott ordering the sale. It seems immaterial by whom 
this duty should be discharged ; but whilst the revenue aulboriti^s are not only 
inore conversant with the details of sale ' proceed injfs, it seems id the sami* time 
reasoqible that they should exercise that degree of supervision Over their subor- 
dinates which may be necessary to control their proceedings, and provide for their 

3^0- 3 b 2 * btMUff 
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No. 8. 

StOtfin Execution bchifi^ conducted in a legal end proper form ; instead, therefore, of raeommending 
^ Dwraff (rf Civti tfie jltsolation of 27th January 1837, for the sanction df govcrnmenr^ ! ifoald 
^** “”*‘ solicit my colleague’s altefatioii to the mode of proofing st^st^ in the 

3d paragraph of this Minute, as being in strict conformity with the ^xiati^ l^w, 
and providing fully against the delay likely to result from the reversal of 'sales by 
the revenue authorities in mere matters of form. 

(signed) C. Tucker. 


Sttd. Dew. Adawt. 

Present : 

W. Laiiiben, 

B. Tayler, esqrs. 
judges. 

G. I'. Tborniifton k 
F. Cun 10, esqrs. 
officiating ju€igc.»8. 


See. Keg. Xl.V. 
>703- 

ft. 17, Bi g. XXVI, 
1803. 


Messrs. 'I'ayler, 
I'lionipson, unit 
C’wri ie. 


C. <>, StT. 4, lU'g. 
VII. i8jj. 


(No. 8 )7.) * 

From M. Mmith, r, 8 {p, OUk luting Register, Allahabad, to J, Hawkinty ,Esq. 

Kegi.-)tei to the .Sutldcr Dewaoy Adawlut, Fort William. 

Sir, 

I AM dil’ected to acknowledge the receipt of your letter, No. 934» dated 
27th ultimo, relative to the respective powers of the judicial and revenue authori> 
ties in confirming sale.s of land made in execution of decrees of court, ort which 
the Opinion of the Calcutta court is communicated, and the sentiments of this 
court asketl in return. * 

2. It appears that the majority of the presidency court hold that, under the 
law, the coniinissioncr of revenue has no power eillier to Confirm or reverse sales 
made in satisfaction of <lc’crees, his <luty being restricted solely to directing the 
collector to selec't tlic lauds for .sale, agreeably to enactments (|U()teil in the margin, 
the duty uf confirming and reversina sucli sales beit^g considered by them to 
devolve entirely on the zilhih judge, under Section 4, Regulation VII. 1825. 

3. In this view I am desired to state Mr. Lambert’s concurrence. He remarks 

that, by .Section 5, Regulation VII. the civil courts possess tlie authority of 

cancelling sale.s niadc in (execution of <lecrecs, on the ground of any irregularity in 
conducting them, whemee he thinks it may be fairly inferred that such power is 
exclusively vested in them, and wa.s not intended to be conferred on any other 
authoritv ; and the pos-session of such power, Mr. Lambert argues, implies tlio 
coihp<!tency to confirm also, whicii duty should, irt all cases where olyectiuns may 
not Inoe been urged, or may have been overruled, be performed by the civil court, 
the obligation of the revenue authorities being purely ministciiul. 

4. Hut the inajoiity of this court differing iTorii their colleague, and from the 
innjoritv of the Calcutta court, on the question of the confirmation of such sales 
liy tlic civil courts, aert-e with each other to the extent th.it no jiower of confirma- 
tion is conferred on those irihimal.-. by law, ns well as that no lormal confirmation 
by atiy authority is essential to tlie legal validity and completeness of a sale made 
in execution uf a judicial (iecrcc t>y order of a court; arid, supposing that part of 
the rule which declares the necessity of confirmation of such sale by the court to 
be relin(|uislicrl, I am instructed to say that .Mr. Tayler would, in that event, 
ncqiiie.see in tiie proposed resolution t)f the CaljlUtta court. 

3. On tltc other hand, Mc.ssr.s. Tliompsoti and Currie regard the nature and extent 
of the functions exercisable by the revenue authorities respectively, in the conduct 
of sales in satisfaction of decrees, in a different and more extended point of View. 
They ob.serve, lliat the authority to whom the courts must, under the law, look for 
effecting the sale is the commissioner of revenue, who make.s use of the agency of 
the collector, and no doubt possesses the power of controlling the proceedings of 
his subordinate, in so far as regularity and conformity to estahlisljed rules are 
concerned. ’Fo what extent the commissioner may consiilcr it necessary to 
approve and confirm those proceedings, before reporting the completion bt the 
.sale to the court, is a mutter of revenue procedure ii)*wbich Uie court can exercise 
no interference ; at the same time no order (they remark) 'wsued a c^aoinis- 
sioner, in refmmce to the proceedings of a collector in conducting a sale; of 
course alter the competency of tlie court to 8lay or caxicel the Sale in any stage of 
those proceedings, ' 

(i. Me-^srs. Ttiompson and Currie further observe, tliat a reference to Ibc extracts, 
(paragniplis 146 and 147) cited in the margin* of the printed rules of pr^ice of 


• 146 . “ C’ Hinfnisjiionei^ are soroelimfE in 4 fae bahit of interHtriiig in or withbolilio^ cpn&noiftlHHB 
of ir;i!cT« m.Hii' ill MiU'if.H'ii'rt) tH (iecc«>e 9 i of c««url« ntui of d^ofTtmtnng^ffoai ibe conri* befpre oaofirauiif 
thi in, vNhelhcr <;hcj'c bv aiiv oi^ccUon to the being ttiiidc finil.*’ 

^ ^ ^ 147. The 





w44S 



•4. 


AUab^d, 

April 1840, ;,J,, 


the 

;^%iiej[i) ■. Mf ^,-U 

OffictaUng RegUte. 


* Not*. 

. .tf ^r. Tiieker's Miootey of the 27th March last, beiog abo^o be suhooitted 
to gow^haient, with the' ooiteapoodenee that has iateiy taketi^PI^ between the 
Calcutta and Allahabad couits regarding sulea, 1 wish, as one of the judges who 
approved of the Resolution of the court under date the 27th January 1837, to 

recorfi a few. remarks on this sutHech 

g,, 7 'he Resoluticoi declarer toat the duty of contirtning or reversing a sale, 
made by a collector in satisfkotion. of a decree of court, sliould bo perfoi^nctl ' 
entirely by the zilluh judges, under Hcgujation VII, of 1825. -Aj. »*'. 

3. hlr. Tucker states, that he can rind nothing in the Regulations titat'gives 
ziijah judges authority to conlirip such sales, and he conteiuls that this power 
should be exercised by the revt^uue authorities. 

4. In arguing this subject, it appears to me that Mr. Tucker has not sufficiently 
kept in view the diOercnce between a sale fur uo arrear of revenue und asalu made 
in satisfuctiun of a decree of court. 

5. In the former instance, if the proceeditigs of the collector appear in a court 

of law to iutve been improper or irregular, dumages may l»e adjudged against the Swi, a6, Rag. XI. 
goveiOment, and in such cases it is import, mt that the revjcnuc auihoriiics should *8«9. 
have tlic power of revising the proceedings of tlie coll<*clor, and of eitfjcr con- 
hrinina or anuulliug the same, as to them may appear proper. 

6. When land, Ijowevcr, is sold by order of the couits, in .satisfaction of 

a.dccree, no responsibility a liatcver is thrown on the rcNCnue aulhoiilies nr on the Src. .*>8, Reg. XI. 

governnicjit. 'J he Regulation (VII. ot 1825) cxpic.ssly slates, niurcuver, lliut if *8=*^- 

the revenue ofliccis ot government are guilty of any irregulurit y m conducting the 

.••ale, tlie parties di.ssutisfi<;d are to go to the Jiiilgc, who on proof of such irregula- 

lity may .‘•nmniarily annui tin- s.do; sut h oidcrs lamig upi’ii to siimmarv appeaVs 

to the higher tribunals. If the courts, therefore, hold a .sale to have bceu conducted 

regularly, no action of damages can lie against the govenniuint ; but if the rcvcuUK 

authorities take upon them.''t*!ve,s to su^ that there was no iiregularity in the sale, 

it is open to any one to (pieslion that decision in u court ot law. 

7. Tlie fact i.s, that no express conlirmalioii of a .sale m;i<ie in .sutisfaclion of 
H tiecree, under the orders of a ctairl of justice, is calh-d for by any liegululioii ; 
unless some party comes forward to question the regularity of the .sale within one 
month, the deciee liold<T obtains jjic jiroceeds of the sale, and iIjc unction 
purchaser of the land.-, ohtain.s po.s.scs.sioii tu a nuilier of course. In .such c.ise.s no 
ordi r of coufirrnalion is evir rvcoidtd. In the Revenue i>epurtmeut the law and 
the practice Ls quite dill'trent. Mu .salt; is linal uiilil actually coniirined by llm 
local commissioner; and, for the teusuus 1 have -tuted, it is highly proper it should 
be so. 

8. It was on a lull consiilcration of these ciri-nm.staiice.s that the court, con- 
sisting of the judges whose names are noled in tiic margin, came to the opinion Rattray, 
that the duty of confirmttig (in ull ca.ses where conlirmatiou might be called for), Mr. tlruUdon, 

as iia ot reversing these sales, should be perlormed by the zillah judge.a, arid W'- l>. C. ^imytb. 
rjpt by the comraissioner^i^Mt-'ing very clearly from tlie corrcApaudenco th.ii had 
been lirpught un^^ their Consideration, that u contrary course had !• d to much 
confusion, and would give rise to constant cullisiom belwevu the revenue and 
judicial authurities. * 

9, Thus 

*4^. “ The deprectati*)a in Ui« vmIu« of ihc pru|i«n> sold, tnd tbe incoiWKuieiicv cauK'd io 
iattKStvd by the uncertainty and' delny insepar^te liroin (bis |iraclire, render it ueenMry to [irobibii 
U in future, and you are thcrefrre requested to bf.‘ar tit mind ibat ii is uicumbent on c(initiii>,ioiieis 
to ennfif t B all surii sales, ii conducted in cunfimiity with established rates, *,ti«a not oibcrvoss 
tnsitactrd by the authority Irnm wbicb the mAnr lor sate pruce««ie<l, end wtUMKrt inierfering in any 
wa/ilHib the court’s poner irf cancelling under ftejpilatiun Vli, vt iSsj-” 

• JOO.'O* 3 I. 3 * 
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9. Thus the court wight have cases brought in appeal before them, in whicfi 
sales had been confirmed as legal by the revenue authorities, aod'ireversed as 
Illegal by the judicial authorities ; or sales denotinced by the revemie commis- 
sioners as having been conducted with gross irregularity, deejared by the yud^, 
under the power vested in them by Section 5. llegulation\lI. 1825, db have 
been conducted with all the requisite forms of office. 

10. The judges who assisted in drawing up the Resolution dated 27th .lanoary 
1837, deemed it their duty to put a stop if possible to such discreditable collisions 
between the covenanted functionaries ot government ; they observed, that nothing 
was guaranteed to the purchaser of lands at these sales but tne rights and interests, 
of the individuak answerable for the decrees, and consequently the rights of 
government cmiliPbot in any way suffer ; they considered it inexpedient, therefore, 
that the power to confirm these .sales should be exercised by the revenue com- 
missioners when the law empowered the zillah judges to annul them; and they 
held that as the taw had given the zillah judges the power of controlling the pro- 
ceedings of the collectors whenever they might consider those proceedings to be 
illegal and irregular, there could he nothing contrary to the intent of the Legislature 
in entrusting the same judges vvith tlie power of confirming these proceedings 
when they were of opinion that they had been held in a regular and legal manner, 
and in strict conformity to the Regulations. 

1 1. Under the above circumstances, believing the resolution to be founded on 
a correct construction of the Regulations, and that it will prevent fraudulent and 
litigious applications from one autlmrity to another, I recommend it to be upheld 
and carried into efl'cct, as the only course in the present state of the law that will 
prevent the collisions w hich, from the papers now submitted to govcroincnt, would 
appear to be of constant occurrence in the Dacca Division. 

30 May 1840. (signed) D. C. Smyth. 

(True copies.) 

(signcil) J. Hawkins, Register. 


(No. 2(i5.) 

From F. J. IJallu/ayi Esq. Junior Secretary to the (}overnment of India, to 
J. Thomason, Esq. Secretary to the Government of the North West Provinces. 

Sir, 

1 AW directed to transmit to you for .subnnssion to the Hotiourable the Lieu- 
tenunt-goverhor North West Provinces, copies of the accompanying papers noted 
in the margin*, on the subject of moditying the law for the sale of lands iu 
execution of awards of court, and to express the wish of the (Jovernor-geoeral in 
Gouncil to be favoured with his Honours opinion on the proposed enactment, 
together with the opiniorus of the sudder court and Hoard at Allahabad: 

I have, &c. 

Fort William, (signed) F. J, Holliday, 

17 August 1840. Junior Secretary to the Government 

of India. 


♦ Letter from HegiMer Suilder Dewanny Aduwlut^ dated iCtb March 1838, No. 740, to, Secretary 

10 the Government of Bengal, with enclosures. 

Letter frpm the Officiating Secretary to Government of tiidia^ to tne SecreU^ to Qovehtnient Of 
Bengal, No. 153, dated 15th April 1839. 

Letter from Register Sudder Dewanny Adawlut, to the Secretary to Government of Bengal, 
No. Ki^zS, dated t 3 th July 1838. * ’s;* , 

LetUT from ditto lo ditto, No. 1914, dated I9lh July 1839. 

Letter from Officiating Secretary u» Government ot tudia^ to Secretary to Govcninient of Bengal, 
No. 46'’,, dated 1 ith November 1839, with enclosure. > 

Letter fmm Secretary Sudder Hoard of Revenue at Calcutta to the Secretary to Co vertiaieni of 
Bengal, No. .s j, datpd 4tli Vehruary 1840. 

Letter Irom Sec imry to Government of Bengal to Jun. Secretary to Oovemmeot oT India, No. 

1 1 dated 30th June 1840. 
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(No. i6a6.) 


1 


FVom J. Thb/tutioni lEsq;. Seciptar^ ^ the Government in the North West Pro* 
'Vin0(ts, tb Fj J. HdUlidjpft £^,> JnnW^retuy to the Government of India. 


oPOvoMweSaBIwl 

'Courts. 


> ^1. • 


Sir, 




I AM directed by the HononraUe the Deutenant-govurnor to acknowledge the 
recetob of your, letter* dated. August 17th last, regarding, a proposed enactment for 
transferring the conduct of sales of layftd..in execution of decrees of court from the 
revenpe to the judicial authorities, ana to request you will lay before the Rights 
honourable the Goyernor-general in Council the enclosed copies of letters from 
the Sudder Board ofReveitne^ at Allahabad, and the Sudder Ddiinny Adawlut f 
regarding (he measure. 

2. It will be observed that whilst the Court of Sudder Dewaiiny Adawlut is 
favourable to the transfer, the. members of the Sudder Board of Revenue see no 
advantage in the change, luid are apprehensive lest evil etfccts should arise 
from it. 

3. His Honour, after giving the subject his fullest consideration, has come to the 
conclusion that the change is unadvisable, as being unnecessary, unsuited to the 
constitution of the department in these provinces, and likely to lead to much 
abuse. 


L«>eia Cont. 
39 March 1841 
,No. 5. 

Itevenue Dspt. 


4. It cannot be here said, as is observed in paragraph 7 of Mr. Malliday’s letter 
of June 30th, that the collectors of land revenue do not posse.s.s any ptu-iicular 
titness for this duty. On llie contrary, they have in tlicsc provinces a peculiar 
fitness for conducting all operations connected w ith the trunsfer of lauded pro- 
perty. They are at present the invc.stigators fnd definers of all rights connected 
with the lai\ded property. A full and accurate register of the present state of 
that property, founded on minute survey and searching local inejuiry, is formed in 
their cifFice. A further provi.'sion is made throrigli the juitwarrics and cunnongoes, 
oliices for tnaintaining and correcting the register. Alinutcly subdivided us the 
propel ty is, none of it can cliange huiuls without the eiicet being felt through the 
ntmicrous branches of the tehsuldarry agency, or in the Summary Suit Department, 
which i.s hero the legal tnctliud of adjusting all village accounts, when anything 
tends to iiitcrriipl the uriiical>le arrangement of such tnatiors. 

It is unnecessary to allude to the strong uttachnient which is felt by the 
natives of tliis country for their heredity laud. Our first transfers ot’ such pro- 
perty, whether in .satisfaction of the gbVernineut demand or the lirpiidution of 
private debts, is exceedingly distasteful to them, and opposed to their former prac- 
tice. (i real evils and confusion have arisen from the abuse of the authority t<i 
make such transfers, and it is to be feared that these abuses might occur with still 
greater force if the whole procc.ss of transfer were vesfed in a class of public 
officers whose powers are so new, untried, and in many re.'^pects so little under 
control tis are those of the subordinate judges. When the exoctilion of the pro- 
posed transfer is lodged in a bepuritie class of officers whose records furnish the 
fullest and most authentic information regarding the selected property, and who 
arc themselves conversant aith the interests and quality and lialiilities of that pro- 
perty in other respects, and under different eiicumstances, evidi;nlly a strong check 
is laid upon any abuse of the process, and this check his Honour is uiiwiijiug 
lightly to forego. The measure would greatly increase the [lowcr of the courts, 
and tacilitate the realization of money under its decree.^, hut.^je present jiroccss 
fairly carried out adequulcly, appropiiately, and safely, meets all tliese objects. 

6. Under Section 6, Regulation VII. 1825, the courts are empowerfd to use the 
agency of the collectors of land revenue in the execution of all decrees regurding 
landed property. Such His been’* extensively and beneficially the practice during 
the progress of the settlement. So far from dimini.shing the duties of the col- 
lectors in the case of 8ale.<;. his Honour would feel disposed ,to extend their jmwers 
by rendering general and' obligatory tlie provisions of the above cijactment. It is 
most .essential to the security of landed property here, tfiat the register oi 
estates should be maintained correctly ; and this would be insured by providing 


• No. 413, dateU titli October 1840. 
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Sa)ek»Qactsti(iM that no transfer or land sliould be carried into effete except through tBe i^eif^ 

of DeertMofCtvU of the office where tiiat register is kept. ; r*- 

Courts. - ^ 

7. Tiie whole of tberS^ntem of record and registry organised in these jp^oeinces 
will be found fully explained ia sections 5-9 of the ^dder Board’s primed^ircdlar 
on records and registration, dated August 28th last, which' has just been .pimlished. 

'J he few remarks in section lu of that publication pWe tb^ .subject in a.^strong 
light. (i 

8 . His Honour is convinced that nothing will tend so much to improve the judi- 
cial administration in these provinces, in the-numcrous and important class of cases 
which affect the landed property, as the maintaining to the utmost the reciprocal 
action of the judges and collector's offices uppn each other. The duties of, the) 
latter are strictly ministerial, but they are necessarily so performed as to detect 
errors and prevent collusions to which; the history of our civil administration 
proves that our courts of civil judicature are sometimes liable. Such then being 
bis Honours general views on the subject above discussed, he proceeds to notice 
those points in the correspondence now before him which call for peculiar remark, 
as requiring adjustment by legislative interference. 

9. It is thought necessary to dispense with translations to accompany decrees 
fumiidied by tlie courts of justice to the collectors as now required by Section 16, 
Regulation XXVI. 1803. A provision similar to that contained in the draft of 
an Act, bearing the signature of Mr. J. P. Grant, and dated November nth, 1839, 
answers the required purpose. It may, however, be remarked that the merest note 
of the contents of a decree' which should set forth the parties, subject-matter, and 
final decision, may in some sort, and sufficiently for all legal requisition, be termed 
a translation, and might be prepared with smalt trouble in the clerk's office, and be 
a useful accompaniment of the original decree. The necessity or expediency of 
entirely dispensing with an English notice of the event is very questionable. 

1 0. The powers of the superior revenue authorities, and of the courts of justice, 
are held to require explanation. The distinction assumed by ilie senior and junior 
members of the Calcutti^ Sudder Board, in paragraphs 3-0 of their letter of 
February 4th last, appears to his Honour to be just ; so long as tlie process is con- 
ducted by a junior revenue officer it is right that its execution be reported to his 
superior, jn order to provide that none of the interests committed to the depart- 
ments, and none of tlie rules prescribed ,|pr its guidance, are violated. Whatever 
regards the reciprocal rights of individuals, parties to the suits or otherwise, arising 
out of the process, may advantageously be left to the civil courts. 

It. A definition is wanted of the term “small portions of lakheraj land,” alluded 
to in Section 3, Regulation VII. 1825. This may be easily ruled. Portions less 
tlian a whole niouzali might he held transferable by the judicial authorities. 

1 2. A provision is required authoritatively restricting the sale to the right, title, 
and interest of the person against tvliose property the process is directed, and re* 
scinding uil Regulations which can be held to authorise the absolute sate of any 
mehai, or portion of a mehal, without the proviso implied in the above words. 

13, It is also held that the deduction of an outstanding balance of , revenue from 
the price bid at a public .sale, should he prohibited by law. The Board,ia paragraphs 
2 and 3 of their letter of October 6ih, observe, timt such a practice is positively 

See Pritiini forbidden iu these'provinces, in all cases except in the sale of ao entire mehal, thp 
Circular on Ueiit property of the defendant, and the prohibition might with safety be made gepera). 
and JUvenuG, 

•cc. 8 , jiiiru. 13-:. 14. Thes|p are the only points which appear tq^his Honour deserving of legislative 

interterenoe, and none of them are so pressing liut that sufficient provision might 
be made for them by means of circular orders. 

15. If however it sliould be ultimately determined fo transfer the oondoctof 
sales of land ip execution of decrees from the collectors of land revenue . to the 
judicial authorities, his Honour trusts that precise and stringent rules will be laid 
down for their guidance in the performance of thra impor|aat duty, sous .to gourd 
ugainsttite abusc.s to which the fvasty or comipt exercise, of the power mig^t lead.- 
A brief .V't which simuUi devolve on the Court of Sudder Hewantty Adawlut t|ie 
preparation c 4 Use vu'.! i- as proposed in Mr. M. Smith’s letter of Act IX. is oui^ 

^ to 






* f 7 November 1840. 


S^retary to the Govemmeot in the 
North-west Provhwea. 


(No. 413.) 

From H. M, Elihtf Esq., Secretary to the Sudder Board of Revenue, North-west 

Province, Allahabad, to J.‘ Thomason, Esq., Secretary to the Honourable the 

Licuteiiaol-governor of the North* nest Pdlrinces. 

'-Sir. 

1 ft reply to the orders conveyed in your letter, No. 1348, dated the 19th Revenue Dapt. 

ultimo, the Sudder Board of Revenue, North-west Provinces, request that tite 
following observations may he submitted to bis Honor tlie Lieutenant-governor. 

2. In these provinces the sale of lands in execution of d^ees Ws now been for 
some time entirely separated from the sale of land for arrears of revenue, and the 
collectors iiave been prohibited from levying arrears of revenue from the prqcee^U 
of sales by order of court The only exception to the above rule was in case of the 
sale of an entire mehal. the sole profxjrty of the defendant in the suit. But the 
Board are satisfied that no inconvenience will arise from that case also being 
included in the general rule, because of course when purchasers arc aware that the 
nu'hal will continue responsible for any arrear of the revenue assessed upon it, not- 
withstanding the sale, they will decrease the arqount they would otherwise bid, by 
(he exact sum which they will have to pay on account of the arrear. 

3. It was fur this reason alone that the Board allowed tite exception to stand 
hitherto, because they saw the result was exactly the same eitlier way in the case 
of tl^e sale of an entire mehal, being the sole pro|)erty.4>f a defendant : for as a 
(mrehaser, knowing that he must pay the arrear in addition to the price, willdeduct 
from the price, wiiicii he would otherwise be willing to pay, tlie amount of the 
al^rear ; so a purchaser, knowing that the arrear would l>e deducted from the pur- 
chase-money, would ofi'er the full value of the estate as his bid. It follows that 
die revenue of government can be in im respect imperilled or injured by the projKMted 
measure. 

4. It will, the Board remark, save much time and trouble, both to the collectors 
and the courts, to adopt tlie mode now proposed ; the sale of lands in m^ecution of 
decrees being for some reason always an unwelcome duty to the collcctws, and one 
in the |>erformance of which they require much pressing. 

5. I'he only hesitation which the Board fed on the subject regards neither the 
principle of tlie proposed measure, nor any fear of its efiect on the revenue, but its 
eil'ect on the landed interest. 

6 . The Board, from their opportunities of observation, cannot but fear that 
unless very strict rules of procedure be laid down, and some means of superin- 
tendence beyond what now exists established to enforce attention to those rules, 
very great irregularities and great peril of detriment, not to say ruin, to third parties 
wilt arise from entrusting indiscriminately to all the native judicial officers the * 
power of sale, if attended also with the power of making over the thing sold. 

7. The Board arfe of opinion, that livery facility shouhl be given to the free sale 
of lauded prt^rty in these provinces, as the only remedy to the people for the 
pauperizing enact of the minute and conxtancly increasing subdivision resulting, 
from the combined operation of their ow:n laws and our early regulations, 'i'ha 
object of the Board's labtmrs in the settlements has been to effect so complete a 
record of every man's p^session, that there might be no difficulty in effecting 
a sale, either by his own voluntary act, or by the interposition of the court to act 
for him. Provtoion bos been inaae for keeping up this record^ sp tbit it shall 
be always available. 

''B. Tte colleetor can always, therefore; tell the court what any individual bolding 
separatidy actually has iq possesnon, or what any two or more individuals, hoidtug 
jotn^, have in possessiot), , 
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ExiBco^oD 9. If on the sale, hy a court, of one of these interests, the court direct the col* 
of^t^eesofOvil lector to put the purchaser in possessioiT'of what was ^Id hy the person whose 
Coiifts. |ir9perty is sold, this can alw^s be done; and if the purchs^ cmm. roof& he , 

may have his stdt for the specmc thing' which be Clain». If the defendant 
he may have his suit to reow!^ af^j^ing fo which he objects.’ ’ ' ' ' 

10. But if it be left to the native judges to give possession, the Board’a>expe> 
rience induces them to fear that there will contiouidiy beendeaympi .aMl^ to pnt 
the purchaser in possession oi something more than ihe defe^ant a^tj^ly hel^ 
llie Board make this reniark on the ground of having bad contutn^ijjhi^Ote. thens 
instances in which the native judges have endeavoured to fori^ the colMtio^, to 
give possession both in suits and sales of adiat is held third ps^rties. . Now , thfim 
is nothing which so completely tends to break up an agricultural commuoity as 
attempts of this kind ; it nhllHies ail the records made with so much cost and pains, 
and makes tdl property uncertain, ^d die strictest rules should be laid down in 
this matter. 


11. In lands in which no person is appointed to administer ^ law withpuf a 
previous ample training, or at least the power of Obtaining the advi^ dnd aid of 
those that possess that training, such perils do not exist ; but the class of persons 
who exbrcise judicial functions in this country makes it incumbent on the govern* 
mcnt, not only to put forth sound principles, but where the rights of third parties 
are concerned, to fence by strict rules the limits within which the powers given are 
to be exercised, as it regards any othw thmv the actual parties tO tm suit or letter 
before the court. 

1 have, &c. 

Sudder Board of Revenue, (signed) /fi M» Elliot^ 

!North*west Provinces, Allahabad, Secretaiy. 

6 October 1840. 


(No. 1979-) 

From M. Smithy Esq., Officiating Register, Sudder Dewanny Adawlut, North- 
west Provinces, to J. Thmagont Esq., Secretary to the Honourable tbe iiieu- 
tenant*governor in the Judicial Department, North-west Provinces, Agra. 


Sud. D«w. Adawt. 
N.W.P. 
Present : 

W. Lambert, 
TnvUT, und 

F, Currie, c»qrs. 
judges; nnd 

G. P. Thompson, 
esrp, officiating 
judge. 


Sir, . , ^ 

I AM directed to acknowledge the receipt of your letter, No. 2776, dated 19th 
ultimo, and its annexures, on the subject of a proposed law for empowering the courts 
of civil judicature to sell land property in execution of decrees, without the inter- 
vention of the revenue authorities, on which the sentiments of the court are called 
for } and, in reply, I am instructed to express the acquiescence of the court in the 
arguments 'set forth in the communication of the secretary to the government of 
Bengal, No. 1154, dated 30th June last, and in the preference given therein to 
the draft of a brief Act appended to the Sudder Court’s letter of 19th July 1839, 
No. 1914, in respect of wliich this court would merely suggest a verbal modifica- 
tion and addition or two, as follow : 

Sect. 1. Em-, ** as relate to the sale by collectors of landed property,” &C., the 
court would substitute “ as relate to the s^le by the revenue officers of,” See. 

Sect. 2. After the words, ** shall be empowered to sell <»: emwe to bo soldt” 
the court would insert, “under such rules as may from time to fime be devised 
by the Courts of Sadder Dewanny Adawlut, the r^hta and ^^reits of partata ui 
lands,” &c. 

2d. The court observe that the rights and latere^ are 'all that, under any cir- 
cumstances, the civil courts can have aught to do with, and as re^rds the snlbjeotipil 
of the sale to rules to be prepared by the co^ tim judges would beg strOi^y tp. 
urge that all minor details, concerning tbc time and place of sale, modeiOtcQa^ 
ducting it, agent for that purpose, nature, of his remuneration, 8m., . ^ould be left 
to be settled by the two courts in coi&mtinicatkm ^^ith iacb o^r. ,, .. \ 

'1 have^ &e.' ■■ / 

Allahabad, , i • * 

9 October 1840. ^ OffieklSdg Begi^. 

(lyue copies;) '■ 

'(s'^gned) ■' ■' J. ^ ' 

Sccretaicry to the Government in Noi^west Froviooss. 

Hr <•. 
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Frow K ji* S^oretaiy ■ 1?^; .i^.'t^verArnttal: of 

Maddock, Secre|^y l£p the Qove^m4i|i ^ lodie, t^nprl^ ^ L^.Coiu. 


Co\xrt)i,^x. 


Sir, 


'.’ ;'V' 
' ^^v' y ' 


90 Ataroh i8, 
No. 6 


I AM direeted by the R^t iionourable the Governor of Ben||y to r^uei* thet JedieW Dept 
you will subiOi^ flor the cohatderutibn and orders of tbe Supreme GoveihOitot, , 
the accompanying letter from the roister bf the Sudder Dewanny AdawHit at the ^Ko. 374V, dated 
presidency, being in continuation of tbe communication, dated 5th idne last, for* 30 Oct. 1840. 
wafried to you under cover of my letter, No. 1 154, of the 30th idem. 


.Fort William, 

17 November 1840. 


1 have, &c. „ 

(skned) F, J. Ualtiday, 
Secretafy to tlie Government of Bengal. 


P. F.-^Xou will be pleased, to return the original document now for^rded. 


(No. 3742.) 

Vtam J. Hawkins, Esq., Register, Sudder. Pewonoy Adawlut, Fort William, tb 
F. J. Haltidc^, £sq.. Secretary to the Government of Bengal, in the Judiicnd 
Department. >' 


Iregts. Cons. 
90 March 1841. 
No. 7. 
Kndoturo; 


Sir, r, 

I AM directed by the court, in continuation of my letter, No> 1877, of the Sud. Dew. Adsvrt 
5th June ‘last, to forward to you, for tlie purpose of being laid before tlie Right Present : 
honourable the Governor, copy of a communication frOm the officiating judge of D. C. Smyth, eiq 
Shahabad (No. 288, of the 15th ultimo, with its enclosures), in which that officer judge, 
refiorts that the commissioner, of the division reversed a sale in execution of 
a decree, which had been conlirtned by the court under whose authority it took 
[dace. . 

2. The court beg leave to suf^est^thht the sulyect be taken into early con* 
sidcration, and the judicial authorities furnished with some definite rules for 
their guidance. 

Fort William, . I have, icc, 

30 October 1 840. (ri^d) J. Hoioilnns, Register. 


(Copies.) 

From tbe Ofilciatiog Judge of Shababj|d to the Court, No. 288 ; 
dated i^tb September 1,840. 


I HAVE the honour to forward 'Copy of a communication from the Board, cd* 

Revenue to tbe commissioner of tbe Piatna Dirision, approving ^ tbe cbobc 
pursued by that officer in upsetting a sale authorised and confirmed by the eivU 
court ; ai^ as riie principle involved in tbe Board’s letter appears to infringe oh 
the powers vested by Regulation VII. of 1825^ in the courts of judicature, I Im^ v 
the Sopleme Court wHll favour me whh their opinidn on tbe subject, fw the future " ' 
guidance of myself "aiid the inferior judm. 

2. In the case noted in tbe mardn toe plaintiff obtained a decree in the court Birimohun Don, 
of the principal sudder ameen, and the execiition thereof was made over to the piuintiff, v. Chu^ 
addi^nal principal sudder ameen, who forwarded, on the 14th December 1837, a 
proceeding to the collector < 4 * Shahabad, for the sale of Mouza Kewa, Pergunuah ^etandunt. 
C^ynpoit* The collector^frep the usual vonrse had been gone through, effe cted 

0 sale of toe property on fhe’2^^ October 1 838. 

3. A petition was presented, in conformity with tbe provisions of Regulation 

VI I. 1825, to tho addttijtmal pid*MiE^ suddmr ameen, on the part of kbn -decree 
hedderv igaoMt the vatidity of thmmde, and the same, after duoi>kiqohy, was 
linected, and toe sale confirmed. An ^peel was preferred before the judge, 
whe^ liMBoscnrer, saw np folt* foterforing with the order of the subordinate 
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4. On the 25th May the pofehaser?^ the property to' the 

additional prindpal aiidder aoKen, ~ inronniag diat 6mew^tbBt#^^ nctt^Hha^ 

the sale had been confirined by tbe ci?il courts, the coEDipisitolier of thtf i^l^un 
had reversed the saitte. ■' 'niv> ' 

5. On the ^2 3 d August 1 addressed the Commissioper..^ ,^e sp^^t> »'and 

received in reply the papers which I now forward. ^ ., 1 !, . ; 

(signed) fV. S.,Jifmnier^ 

V ,, Oflifiiating^^udge. 


Frpra the Commissioner of the Patna Division to^tbe Officiating Judge of Shahabad, 

No. 978 ; dated 28th August 1 846. 

In reply to your letter, No. 270, dated af2d rastant, 1 have the hoiiOar to 
transmit copy of a letter, No. 302, of thfe 2ist of August 1839, the l^udder 
Board of Revenue, together with my^ roohacarry'of 'this date, r^arding the sale of 
Mouj^ Kawa, Pergunnah Chynepoor. , >, 

(s^ned) E. C. RavMfhate, 

Commissioner. 


From the Secretary to the Sudder Board of Revenue to the Commissioner of the 
Patna Division j dated 21st August 1839. 

. I AM directed by the Sudder Board of Revenue to acknowledge the receipt of 
your letter, No. 612, of the ytb ultimo, transmitting copy of an appeal preferred 
by Show Sheweek Sing, &c. auction purchasers, against the annulment by you, on 
the 17th May, of the sale of Mouzah Jeypoor Heettyah Kendah, Pergunnah 
Munnair, made in satisfaction of a decree of court, the same sale having been 
previously confirmed by tbe court on the 19th April, and to communicate the 
following remarks for your information and guidance. 

2. Undoubtedly there is something unseemly in the collision of decisions between 
the court confirming the sale and the commissioner reversing it; but the apparent 
inconsistency is easily reconciled, if the different functions of the court and of the 
revenue authorities be duly considered. Tbe Revenue Board have continued, 
from the earliest period, to exercise a supervision over the acts of the officers 
subordinate to them, and are expressly constituted to protect'Hhc fiscal rights^ of 
the state from loss. Jn the present instance the collector, obeying a precept of 
the court, put up to sale the rights and interests of the maliks of Talooka Jynpore 
Ilutty^ Kcndar (these mehals having a sudder jumma of 2,801 rupees) in Jynpore 
only, assigning to these mehals' an arbitrary jumma of Rs. 2,027. tt* 8.» which 
sale, on the papers being submitted, you thought proper to reverse. 

3. In submitting an aj)peal from the reversal, you, for tbe second time. State 
your doubts as to the legality of your having reversed the sale, and of your issuing 
any order conforming or reversing sales held by collectors in satisfaction of decrees 
of civil courts. 

4. Clause I, Section 5, of Regulation VII. of ) 825,4 appears to fa vonr sucli an 
interpretation, as it provides for an application to the e^nrt directing tire sale, 
and gives that court power to annul the sale, for anf mateiiij||deviation and ooti* 
sequent irregularity in the sale; but the provisions -dlmve^merred to go... oa to 
show that such deviation or irregularity is to be brought to the notice of the court 
by petitions within a month; they clearly, therefore, have reference only to peti- 
tions by individuals being parties before $hq court; and dp not limit, much less 
interdict, the inherent ministerial power of supervision po^ssed by Bohrds of 
revenue, from the earliest enactment of the »Statale Sook in 1 793, to revise, con- 
firm, and annul, under certain restrictims, all sales made by collectors 
revenue. 

5. The powers of the court under tbe 1 b|||^, referred to are quite distinct, fiom 
those with which the Board are nevertheless and notwithstanding invested for the 
protection of the rent-roll, and genhniUy tlib Intetosts of the state, against the con- 
sequences of gross irregularities and informalities in the conduct of sdes ; and as 
the powers^ to be exeiciscd'by both these authorities 4^ of diflferent descriptions, 

' there 
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there is nothing to prevent their co*ex|^eiiee«' nor ttKar enforceipepit/^hen necesn.. 
sa^, without any collision or interfewTCe with eat^yplher, iMsmueb /M the 
aions ahd|Hirpose8 for winch tbey ^^ra reepatrtiyely pipvitjted 1^^ 
connexion^ but, on the contrary, differ widely from each otheip. 






6. ’"This is no new’^ doctrine, for on the 13th September 1833 the Suddhr^Board 
sent the following instructions td the commissioner of Fatha : 


“ The Shdder Board having had before them your letter of the 33d oltitno, with 
its enclMuresi direct me to inform you in reply, that as no sale is consumoMiied 
until confirmed by you, you shdhki proceed to perform your part towards the end 
directed, whenever a sale is ordered by a court of law, in sa{i 8 faction of a decree, 

, wiUiQut reference to the court, which is, of course, competent to interfere on its 
^ own mbiion, if it see cause. The duties of the revenue authorities are cOndhed, in 
ttiese cases, to the conduct of the sales, ordered iu u legal mauner, in a revenue .. 
point of view ; and, if all due forms iutve been observed, contirmaiion is a matter of 
course: also, further responsibility rests with the court that directs the sale, 
and to which only an appeal theretwe lies.”* 


7. Again, on the 7th February 1834, when the commissioner of ^tnaf iu 
which the court had derided against the prayer of a (K tilioncr to annul the sale, 
and the said petitioner had appealed to the Sudder Dewanny Adawlut against the 
judge's order, solicited further instructions as to whether the commissioner ought 
to suspend his ow n decision touching the sale, in regurri to its having been conducted 
conformably to the sale laws, the Board replica in the following tern^. The 
Sudder Board, having had before them your letter of the yih ultimo,' dinset me to 
inform you that, under the circumstances stated by yovi you should proceed to 
conhrtn the sale in due course, notwithstanding the appeal to the superior court. 
That appeal regards a matter in which the revenue authorities are in nowise con- 
cerned ; it is sufficient for you to have received the ordm referred to in Claiise 2, 
Section 4, Regulation VII. of 1825; and in the execution of these orders no 
reference should be had to any proceedings going on otit of your own department', 
of which, strictly speaking, you can have no official knowledge... But if in any 
special case you desire instructions for your guidance, and that of tlio collector, 
you ought to solicit them from the court whicn directed the sale to take place. ^ 

8. The power, therefore, exercised by you in the fircsent instance is in strict 
conformity, in every respect, with the instructions of this Board, of thc.legality of 
which they have no doubt, and of the wholesomeuess of which there cannot be a 
stronger instance than the present, in winch the collector, after having advertised 
the share of four dependents, viz. Rfl,ee Rant Bu))ab Horccr Roy, Roomar Race, 
Bidder Narain, and Race Ram Mobem, proceeds to sell the shares of the two first 
named only, without a newadvertisement, end then most illegally sells one mehalupon 
an arbitrary jumma of Rs. 2,027. 1 1 . 8. in u talook, consisting of several uodivided 
mehals, recorded in his own books, with a sudder jumma oi 2,801 rupees. It is 
with such errors and illegalities, in a revenue point of view, the occurrence of 
which would, if not checked, entail heavy loss of revenue upon the estate, that 
the commissioner, as a Board of revenue and not court, has to deal, and which it 
is incumbent upon it to correct with promptitude. 

9. The Board, therefore, direct that the appeal be rejected, and they refer you 
to their previous instructions, observing that all inconveniences niight be obviated, 
were the courts to await the decision of commissioners of revenue on the legality 
or illegality of sahts in a revenue point of view, before deciding upon the question 
of confirmation or aamilmeot in regard to the objections of parties in court. 

(signed) E. Currie, Secretary. 


Hie original native papm of yoar letters are herewith returned. 

• * (True tropes.) 

: (signed) J. Hawldm, Ri^tr. 

^ ! : 
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(No. 149) 

From F. J. HalUdaVt Esq. Secretary to the , 6 oyfsrom$Qt aH, 


Maddockf Esq. I^e^taty to the OoverotiienV ol* Jovial 

.; ' ,/' ,, »i'- '■, 

Sir, 

1 AM directed by the Right honourable the Governor of Bei^l to requeli^that 
youi»iU suboiit, for the consideration and prders of the SufniOio.Git^^ 
accompanying letter frain«the register of Iho i^ndder ai^li^^ flhpg.o{,ft ^ 

communicatioD from the.j,ttdge of J>acca, 4 :c!qpacing the incooY^^iWfPCia.aaperie^^ 
from the want of ij^traotioos 00 the. subject of the interfereooe of the tceifepae > 
authorities with. sales effect^ under the pn^of the civil ^Wt9« ' •/ ’. » 

2. The letter of the 5th Jnoe last, rcf{»^. tohy am* sahmi^z 

along with my commanication of the 30th Mem* ; . . ‘ , i 1 1 

I httvCp &Cw r,'/’ .^'vk 

(ort Williaoi^ .j.,, ,}4 

26 Jahuaiy 1841. heca-etaiy .tp the Ghniieniiii^ . ; 

P. 5 .~>Piea 8 e to rettrra the c^ekwtms. 




(No. 86 .) ■ ■ _ ; 

From J. HmkinSy Esq. Register of the Sudder Dewahny Adawlti^ Fort WilUaia, 
to F, J. HaUidoj/f 1^. Secretary to the Goveroqient of Bengal, in tbs Jadidal 
Department. . ^ . ;k, ;* . 

Sir, . ... ‘ ‘ ' , ,, 

With reference, to my letter, < No. 1877, of the Sth June last, I am directed hy 
the court to forward to you, for the consideration of the Right hoitourable the 
Governor, copy of a letter (No. 715 of the 17th ultimo) from toe judge of Dacc^, 
ropresentiug the inconvenience experienced from Uie want of instructions on the 
subject of the interference of the revenne authorities with sales effected under the 
orders of the civil courts. . 

I have, &c. 

Fort William, (signed) J. Htmtantf Register. 

8 January 1841. 


From the Judge of Dacca to the Court; dated 17th December 1840, No. 715. 

I BEO to call the Court’s attention to. my letter (No. 8, of the 8th Januaiy last), 
to which 1 have as yet received no reply, and requmt the court , will inform me wlmt 
orders have been passed 00 the subject, sb the ssle of the other propeitjr is delayed 
in consequence. 

(ngoed) /. F*' S', CodkCf Judge. 

(True copy.) 

(signed) /. HmkaUf Re^^ster. 

(No-'' 5 »-) , ‘ , 

From P. J. Esq, ISecrietim to the 'Gofmnmenjt < 9 l|^gel, toJEAl 

JMaddock, Esq. Secretary to the Govemmentof India, Jadtdai Department. 

Sir, 

I AM direujtcd by Bight henouinble the <^079^ Bengal to 

you will BubmC % epnsidbretion and orders of the Supreme Goyernm.e^ 

accompanying letter, tether with cectakk s^tejmemfs,^ and^ the diaft of^^^an 
from the register <ff the Sudder Court, relative to, the d^y 'caused 
revenue authofitim io the execution of the decrees of tbe molasi^ ixiatts. , 

1 biiVQit r. ■ '■ 

Fort William, (sig»ad) , 1 

a6 Jfuuary 1841. l$ecmtaiy to the uoventnvmt of Bengal, 

P. 5 .- -Please to iefum Uie miclosiifies. 
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(No* 69 .) 


£sa. Register Su4^0t PewoflAy^^^ toil JT* , 
£ii^* S^toiy to tiie Oovenunent of Bengal, in the Judicial Pe|Murts»oBli. 


Sir. 
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court bc^ desirous of atoenunin^ on correct dtCa. wlwdior die Suit. X>««. Adawt 
a^wtentin soine Df die distliets under tlt«r superintendence, in the exeeutibti Prennt: 

decrees, arose from the references nseessery, under the present state of the lavr,’ to Rsttrsy, 

be mode to the revenue euthoritiesi issued « circular order on the I2(th June las^ g Le*^n«r o«d'^ 
directing the several dismet judges to fonvardy with all practicable eonventoUce, n^ ac.Smyth^^jrs. 
copy of the last 4|uarteriy atahunent sent by those' trificers to the cotnininiiotiers of js(ift«s « snd 

their divisions, agreeably to Form ( 0 .) of me Careuiar order of die 1 ath December 

1834, No. lay. tsinporary judge. 

a* Greeter delay than the court were led to expect has taken place in lumishing 
thesefctums, winch, they have noUeed vrith much regret, in some districts have 
never been kept op and aent to the revenue commissioner. Two returns, how- 
ever, prepared with great accuracy, and in strict conformity to the circular order 
above quoted, have been received, and carefully revised by; the court; and as it is 
evident from these statements that toe present system of smling landed property by 
the collectors of revenue, is productive of the most discreditable delay in. the exe- 
cution of the decrees of toe courts, and that the coUed6>rs of revenue, cither <Vom 
want of rime or otoereauMs, havuln fikmy instances evinced great irmtten^on to 
this very important part of their duty, the court deem it highly expedient that the 
subject should be brought vrithout fmfaer delay to the norice of gOveriiiiietit, wHh 
a view to the reconsiderarion of the necessity of passing toe Act forwarded with 
my letter. No. 1914 of toe igto July . 1839, with such modifiottions as may aj^imr, 
on further deliberauon, to be called 

3. I em directed by the court to forwud, for the purfiose of being laid before ' 

toe Right honourable the. Governor of Bengal, copy of the returns SUbmitesd 
Idr. Pulton, toe judge of rite 34'P»gunnalM, and Mr. C8rdew,‘tbe judged Tip* 
perah. An examination of tliese documents will at once satisfy faif Of 

riie urgent necessity toat exists for empowering the courts of civil judicature to 
sell all landed property in execution of their own decrees. 

4. In the 24-Perguniiahs the references made from the judicial to the revenue 
authoriries appear to have been .^nerally pending for 18 months; and in the 
majority of cases the collector has furnished no report whatever, lo one instance, 
a refoence made by the sudder ameen in March 1831, remained altogether eUaif- 
swered. Two other instances of references, made in 18^6 and 1837, are to be 
found, in which cases no sale of the property has been hitherto ^cted. 

5. The return from the 24-PeFguonabs, however, may be prcmounced to be 
highly aatisfaptory wiien compel^ wito tite state of in tto dietriot of Tt^ 
perah. The first case on the Ti^jerah statement appears to have boto tderrOd 
to toe .collector in December 1830. la May 1840 the collector states the lands 
were sold by him On toe qtb April 1840, or. after tlrree years and a half; but up 
to the date of the return, 3oto June t^o, the account sale bad not been confirmed 
by toe commissioner. The second caae^tn toe statement u one of a similar 


nariire. 

d. The next case on the Ibt that will parttculariy attract the notice of hia Lord- 
toip is tbq 5th. I||jhi8' the reference was made to the collector in, Jnne 1837, 
hot up to Jube tSi^ao report wh&toser iwd. boetl fiiririshedk In eases 6 and 7 
fine proco^ugs -ai^peair to have beenaenC to the oolloctor from the court, calliog 
bis attention to the sutyect, but no notice whatever bad been b^n of ttw 
references. 

7. lii toe into dunf dto tefereoce was m^h ifi' Jidy 1835, more than five ybepi 
ago. The ccdec^ rqu^s^toat the btoebtoave beeo sold on aecounttof arrears < 
to government, s^ that tlfo otoeeis of ooUectoratehave been Ufdled on to itlto 
toe right of toe didSepdant' ton shore In. the eurplus ^ toe sate, The 'jadge-oeU- 
riders the itoiaoos hy dm Ubllectat to be ** aatiifoctolry’* ; the Cdnrt ton* 

rider toem to be quite t|e toveien Here is a decree bolder eoriUed to„.a certain 
sum of nloiiey in 1835,' arid Who, dwirig to the vexatious delays riT'^ MRec, has 
tmenlii^cintoflfistootoy 
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9 : In cRses Nos. 1 1 and i '3 six proceedings 
collector wiibout effect, or even notice; in cases Nos. 21 and 22^ die references 
have been pending before the revenue. authorities for eight years; in many other 
instances the references ap^ar to have been pending for thriee, "four, «||d five 
years. In case No. 28, whi6b had been pending hemiis t^ Elector for ,i|li^^^ears, 
that officer states, apparently under an idea that he U only performing bis duty, 
that “ orders have been passed to ascertain whether dtere are anv objeefibns to 
forward the proceeds of sale to the ci'Hl court forgetting ehtirelj^at the iate 
had been made under the express orders of the court, and that it nil the court, 
and not the collector, that had to decide on .these objections, 

9. In case No. 37, which was referr^ to the collector nearly four years ago, 

that officer appears My to have the court to Certain ** vfoo a:as the 

real (inssessor of dw estate and hikase No»3pho less than 1 1 proceedings 

to have been, sent to the collector without suerna^' the case having been referred to 
the revenue authorities about two years ago.. In many other instances two, three, 
and four calls appear to have been made: on .thu collector without any. effect 
whatever. ■! w 

10. It is tinufcessary for the court to bring other instances to the parttenhur 
notice of the Right honourable the Governor, as they must already have satisfied 
his Lordship that the present system, as existing in the 24-P^rguDnahs and mTi|v 
perah, is discreditable both to the jmiicial and' to the revenue mofussil authorities: 
to the judicial officers, in not having reported to this court the delay that bad 
occurred in carrying the girders of their courts into effect ; and to the revenue, in 
the neglect of duty on their parts that these statements have brought to light. 

n. The remedy for the irregularities which have been found to exist in the.se 
two distrirts (nnd v^hich will, the court apprehend, be found to prevail more or 
less throughout the Bengal presidency) will, the court feel satisfied, after a full con- 
sideration of this subject, be found in the draft of the Act the y iiave directed me lo 
submit with tlii.s letter; and should the draff as it now stands be apf>roved of by 
bi.4 Lordship, the court will be prepared to frame such rules of practice for the 
guidance of the subordinate courts of judicature as will, they feel assured, protect 
the just rights of governmeiit, and enable th# Judicial authori^s to carry out, 
without delay, the execution of theh decrees, by enforcing the just payment of debts, 
and puttiog owners in possession of the property decreed to them in a much more 
efficient manner than the returns now submitted would show, as, fur as relateslito 
these two districts, to have been heretofore the case. 

I have, &c. 

Fort William, (signed) , J, Herwhius^ Register. 

1 January 1841. 


1. It is hereby enacted, that from the 1st of — — 1841, such parts of Regula- 

tion XLV. of 1793, Regulation XX. of 1795, Regulailbn XX VL of 1803, and 
Vll. of >825, of the Bengal Code, and of any other Regulation or Act in fotce as 
relate to the sale by collectors ot landed property of any description, in satlsfoetion 
of decrees of the courts of civil judicature, or in execution of any other judicial 
process, be repealed. . o-.r 

2. And it is hereby enacted, that the .c6tu:ts df civil judicature withiia jffill tef* 

ritories subject to the presidency of Fort William , in Bengal, shall be emppwemid 
to sell, or to cause to be sold, lands of every ddseriptio^^in jfixecuiion of any decree 
or judicial process in virtue of which such sale may be autl|#ised by the Ee^lil' 
tions or Acts now in force, or which may hereafo^r be euach^' , T ' 

3. Aud it is hereby enacted, that tlte Coufte Oif i^udder Dewanny Adawlut witllia 
the territories subject' to the presidency of .Fort William in Bengal, BhaH frame 
such rules of practice for the attachment and aide of propeity in. satisfoetion of 
decrees or other judicial process of the courb> of civil judicature, ‘asjiiMfl^|»j^r 
necessary, aiid shall submit tlm same to'^tbe Govemor^genemil of tndl 4 :m 

and that the said rules, when approved of|iy the said GoverDOr>genietli|l<of lm^% 
Council, shall be of foe same foixe as if thCy were inserted in this Act.'^ ’ 

(signed) /. 
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Qt'AHTi!Ri.T Report of Reqtiisitions io Collectors of H\hh n^^Pergumah and Cnl^rntta bv iboC^vil Courts of Zillah 
M^Ptirgunnnhsj relating to Execution of Decrees remiiining incomplete On the 30th I>«00Viber 


— Nanteti of Parties. Jpa^ of ^/ereisit«« 


10 




To Collector of a4-Pe]gunOaht by 

Guu^ Govind Mun- 
dai, plamtiiFt v. 

NeHwmMsr Baaer* 
jce. 


Kallee Kant Koy 
and heirs of Ram 
Coomeer Roy, 
plamtiils, V JlouDd- 
chunder 
deitsndants. 

Kally Kisto Nang, 
plaintiff, t, Byd* 
natb Roy, ^c., 
defendants. 


Koowar SulhChurcc 
Ghosaul, plaintiff, 
V. Luckenarain 
Mundal &c,, do- 
;nu. 


- aSth June 1834 
referred for sale; 


Nyas Luskur, plain* 
tiff, r. Nund Mun* 
dul. 

Sudder Ameen 

Kissenmoonco Dos* 
sec, plaintiff, r. 
Donhlnocc Beebee, 
defendant. 

Hurnarain Mundul, 
plaintiff, v- Luck^ 
nejaarain Mundul, 
defbndttDt/ 

Bulraia Sercar, 
plaintiff, c. Gun* 
gadhar Holdar, 
defei^ant. 


^Tarracband Gbose, 
decree holder, by 
ptirehaae broro Mr. 
Lcokiai, plaintiff, 
t». L P. Moore. 




• • Referred for 
sale aotli Sep* 
tember 1839. 


-- Referred for 
sale ud Sepiem* 
bor 1839. 


- - Referred for 
sale 3d January' 
1839. uSthMey 
lotbundee }>a- 
pers corrected 
and rcluned to 
collector. Ta- 
keed sent 25ih 
November 1839. 

* Ditto, 7th June 
1839. 


* Ditto, 29th De- 
cember ]8:)9. 
24tli June 1839 
takeed sent. 

- Ditto, 7th Au- 
gust 1839- 


- Ditto, goth No* 


- - Referred for 
sale on the 6th 
Decendier 


Moonseff of Rtusah; 


Ktssenchunder Moo* 
keije^ plaintiff, r. 
^Moojdecai Ltwh- 
kur, defendant. 


-Ditto, 17th April 

1839- 


Sub$tjUi<;« of Re<|tti»ktK)a. 


Principal Sudder Ameen r 

• - To sell defendant's lands in 
mouxali Sursoo^b, pergunnah 
Magoorah, 42i9gtd^ ij col* 
lahs. 


- • To adl 2$ begahs of lilkd si- 
tuate in Bursah, pergunnah Ma- 
goorab. 


To sell a third share of 10 
mouzalis pfa talook, situate in per* 
guunali Surfurazpoor, moUzab 
MmjeebuQpoor,&c.; i(> mouzahs, 
No. 951, the sudder juroma of 
which is Ri. 555. 7, 8. ; and in 
Kimut Ramnuggur, ^ pergunnuh 
Meernuggttr,7tnouzahs, No. 1029, 
sudder jumma, As. 88. 7. 7. ; aim 
talobk, No. 989, inouzalrs Hul* 
dar, KhulJa, &c., pergunnah 
Freunuggur, sudder jumma, 
Rs. 1,480. 7. n, ^ 

- - To sell a half of the 14 collahs 
of%nd belonging to defendants, 
situate in mouzah Kidderpoor, 
pergunnah 4Magoorali. 


• - To sell 21 bepbs 11 collahs, 
situate in mouaan Uansdhunnee, 
porgunnah Magoorah* 


• f To sell f bt^lis of land, ai* 
tuote in K under Pungger, Balcab. 


• - To sell 344 begahs 2 collahs 
of hnd belonging to defendant, 
situate in mouzahs Chucknmn- 
nick and Taheir. 

- - To sell 1 kung 3 gundali and 

1 kraut of the 3-atina share of 
talobka motuah Uhuntpurrat, 
pergunnah Havilire Sbahir, and 

2 begahs out of the 6 begahs of 
his residence, appurtenances 
thcreou. 

* * A soonderbund grant, No. 1, 
attached to pergunnah Balunda, 
measuring t,ooo begahs. 


- - To sell, after excepting a 
bujyidi ofnd its appurtenances, 
12 begahs 39 collahs, 3 c. of 
land situated in mouzalis* Pun- 
choo and Kallickapoor, pergun- 
nah Bulleah. 

SN 


Keasoaii indgntd hy Ooltretor 
ibr Rcni-aifieatioBi^ 


- - I’he collector, on the 
7th September 1839, 
•ant 24463 r«qi>aos, and 
sutad that Ae ramaiainx 
property would be sola 
soon* 

* * The collector has fur- 
nished no report. 


ditto 


- « Ditto. The lotbun- 
dec papers wero cor- 
rectea and sent. 


No kyfeut as yet received 


- - The collector, on tlm 
9th August 1R39, stated 
that the ^361 Septem- 
ber was 6xed for the 
day of sale. 

• - 1 lie collector has fur- 
nished no kyfeut. 


• - ditto - 


- ditto - 


ditto* 


Jttdgit's Opinion of 
iho«« Ucnaoiis. 


- * The collector 
should proceed to 
an iramediote sale. 


ditto. 


• * The collector 
should sell the 
lands as soon as 
possible, and trana^ 
mit proceeds to 
this court. 


• ditto. 


ditto* 


* • If the sale has 
been effected, the 
proceeds hhould 
be remitted with* 
out delay. 

- - The sale should 
be effected as soon 
as possible. 

- ditto. 


ditto. 


ditto* 


(con/lmtcd) 


300. 


SPECIAL REPORTS OF THE 


-Mill. . of Piirtiti. of Rcferouce. 


Moontjcff of lluwsah— ca«/inM<?^/. 


Kamhurry Pooullt'e 
uiitl olherK, pluin- 
tilltJ, r. Uanikisscn, 
iVc., (Ifinulants. 

SliciUi Mooketi- 
rnirni, plai/Jtill', v. 
S[j< itv Moukfcni 

.’M 

Kniiyt' < Iiaiui Hoy, 
piaiotiir, V. (ioo- 
roo Doss Taulie, 
son of l^crithrain 
'J'autic. 


Uhvmbc (.’ImndcT 
Jiviy Cliot^’ilery, 
pJaintifT, %\ Kya- 
nioodoeii, & c„ di - 
tLMidnnts. 


Mooni^elV of Sulkcali : 

15 Ifislioniitli Ghoic, 20 August 1837 
plninlilf, r. Kanj- 
chunder Glio»e> 

(Icfondttnt. 

Moonsirf of l^uddunigochce : 

Kaluchaiid Hliost*, -- JUdorred for 
pluintilf, Y'. Uuiu- sale 4tli Aprii 


- • Referred for 
sale on the 31st 
July 1839. 

- - Ditto, 31 Kt 
July 1839. 


• • Ditto. On (he 
a 7th December 
i 83(} a map of 
7 begahs ifi be#- 
wa# of land wa# 
forwarded, on 
which claim had 
boon abandoned. 

- - Ditto, lyth 
NovtMuber 1839. j 


[lar Sirdar. 


GooptJC Mohun 
hoy, plaintiif, r. 
Buinim Dosa Ky- 
hurt. 


Kule 4th Aprii 
1839. '>^0111 June 
takeed sent. On 
2(ith^ Septcinbor 
1835) papers 
rcctcd and sent. 

- Ditto, 13th July 
2 2d No- 
vember 1839 ta* 
kecd sent. 


Moousiff of Nawabgungc : 


IMuns, Rhapbulloe 
Dobben, plaintiff, 
r. Bi.shonatii Hon* 
norje. 

CaAsoenath (’luick- 
orbully. plainlilf, 
r. JNloorlicerttm 
SiUktra. 


Substance of Rcquisilion. 


- * To sell 29 hegah# 10 coUah# 
of lalnd situate in roouzah Kul- 
looah, pergunnoh Masoorah* 

- - To sell 15 begali# 10 collahs 
of land, with house and garden, 
situate in ruouzah Chunderdeep, 
nergunuah Khoshpoor* 

- - To sell 20 ^dbs 19}^ coJlahs 
of land, situate in mouaah Riai- 
lerbarouh, pergunnah Aaemabad* 


ReaioKis ssiigned hj CoHeet^ir Judge*# Opinion 

for Non-execution. those Hcaaoiu. ^ 


- - To sell 21 begahs 2 j collahs 
of land, situate in Chuck Punna* 
poor. 


* - To sell 6-anna share of dry and 
dooboe land, situate in tnouaah 
By gu free, pergunnah Burrow. 


- - To sell 60 Ircgubs in dKuaah - - On the 13th July - - 11 ie collector 
Shuraburreah Kismut Raitites- 1839 the collector sent should proteed to 
senpoor, pergunnah Aununpoor; the papers for corroc- an immediate sale, 
and 43 begahs 2 collolis situate tion sent on the 2t>Ui 
iu mouzah Otterhunt. September 1 839. 


• - The collector haa fur^ 
nished no kyfeot. 


- - ditto - 


- - The collector, on the 
13th November 1839, 
stated that the lotbun- 
dee of 13 begahs 3} 
biswas is ready, and 
begged to know if he 
would sell the remain- 
ing portion, 

- - The collector has 
furnished DO kyfeut. 


-•The sale should 
be effected as soon 
as possible. 


- The collector reported 
that the 22d November 
1839 was the day fixed 
for bale. 


•- The collector 
should sell the 
whole of the pro- 
perty. 


I - • An immediate 
sale should be ef- 
fected, and pro- 
ceeds transmitted. 


• - If the s»ie has 
been ellected, tijc 
proemls should 
be sent immedi- 
ately. 

- - 11ie collector 


- - Ditto, loth 
April 1839, 


- Ditto, 25th July 
i« 3 . 9 - 


• - 'I’o sell 14 begahs of land, si- - - The collector hasfur- 
tuate in mouzah Prashandpoor, nished no kyfeut. 
pergunnah Annespoor 


- 'IVi sell 1 1 biswusof land, situate 
in pergunnah Sukoohar, pergun- 
nah Culcutia. 


- - To sell half a begah of land, si- 
tuate in mouzah Pakoorah, per- 
gunnah Calcutta. 


I0 the Deputy C\)llcctor of Calcutta by Principal Sudder Araecn: 


iMothoor Mohun 
Chuckerbully, 
plaiiitilf, V. Sliib- 
nurain (diose, de- 
fendant. 

Sudder Ameen; 

aVirzuh Yskool), 
pluinrilT. v. llha- 
loo Khan, iVc., 
<lefendaats. 


- Ditto, 15th Au- 
gust 1839. 


- - Ditto, igtli 
March 1831. bn 
the 5 til Novom- 
her the pa|>ers 
were corrected 
and returned. 


- - 'I’o sell 3 begahs of land in 
niotuali Tiljallce Dhec Hirgee, 
and 5 begahs 12 collaiis in niou- 
zah (Toohrah, and 7 begahs 2 
collahs iu Kooliali Tengr^i Dhee 
8oorah. 

- • I'o sell 14 begal^ of land in 

mouzalt Kooleah Dcbee Poncha- 
wongong. ^ 


22 Mr. J. J. Joseph, - -s^stMay 1836. •-To sell i begah lo collahs of 
I pialntiif, i\ Sheer 24th June a takeed land, situate in Soorab Debae 
I 'Ally. scut. Pun cha wongong. 


• - The collector has fur- 
nished no kyfeut since 
llie papers were cor- 
rected and returned. 


- - On the 5th Novem- 
ber 1839 ^he collector 
n^ported that he Would 
forward the sale pro- 
ceeds kfter the sale was 
confirmed. 

• - On the 26th Novem- 
ber 1839 the cbllector 
reported that he would 
pmceed to on immediate 


• - The collector 
should sell the ^ 
lands as soj^ as ‘ 
possible. 


• if confirmed, the 
proceeds should 
oe forwarded 
quickly. 


- If sold, the pro^ 
ceeds Aould be 
sent early. 





mm 


COlWtelONERS. 


| Dam of Itcl^oce. 


Sabsniiee of K<^(ii»it)on. 


HcOfOOt t>y CoUcctof JwUgfiV O^jivutut of 

fbr Non^aoctttkia. dnm'* ' 


Silddkr Amwii^^^-^^inutii^ 


s;:t K^l\yp&mssd Hot^ 
dai, jpiSaietiiT, < g ^ 
KimaBiohuu Sir* 


Ramdbun Dutt, 
pluihtifft V. Rad<^ 
ahoiODder Miller. 
Mendbflbde, plainr 

tr^; 

Cliowdrco* 
Ramchaiui MHtre> 

&Co p)iitotiffii» t). 
Deegunbairee Bua* 
tome, dcc.| defen- 
dant. 


1^7 Rejehunder Hagra> 
plaintiff, v. Bee* 
mullah Dossee, 
(lefendant. 


• * Referred for 
aafe It February 
>837. iCth Fc* 
bruary tSa^are^ 
port called for io 
n^uifo the bid 
oirered for the 
land. 

• Ditto* 18th Do" 
cembcT 1B39. 

• - Ditto, 3d No« 
vember i83j>. 

- Ditto, I7tb Fe- 
bruary 1839. 
iGth Aug. 1839 
takeed sent. 


- Ditto, aadSep- 
ictnber 1839. 


* « To aeH i begah of land, with 
house and tantr, shuate in Chuck- 
erbarrjr Ueltallah Debeo Pundba- 
wongong. 


* - To sell 5 oollalis 

of land, with^lpluMft^nanccs. in 
0ittckerbarry Punchawongong. j 
« - To aoU 6 bc^abs 10 ccaloha 0 / | 
land, situate in mouaab;#al}eea 
Debee Moonbui^oor. 

- - To sell 5 biswaa of land in 
mouxah Bhowaneepoor. 


4 - The coUectoi^ ^ dhe 
nth September <>839« 
reported thiu th^ 87m 
instant was fiaed W tlio 
day of sate. 


- • 11ie collector has 
aeiit no kyfout* 


- - 0 i> the 9th Novem- 
ber 1839 the collector 
reported that he hud not 
then roceived a lon^ 
hrmation of the sale. 


- - To aell 3* collabs ot land, with - - No kyfout ae yet re-, 
house, situate in Eiually Dbee eeiveiL 
PuncHawongoog. 


-•If f)oUl*the pro- 
Ccedh should be 
sent early. ‘ 


- • The coKectoi 
should proceed tc 
an itrimcdiat«|sole 

- ditto. 


- - TI*o colWltl 

should send th( 
pvocrcil.<i inime 
diatoiy after 
confinnation 0 

sale. 

- • The collecto 

should m 

I immodinio sale. 


^niah, {t4-Pcrgunnaht, Civil D. Court,! 

8 April 1840. J 


(True copy.) 


(True cojiy.) 


(signed) ./• Hatekmj Register. 

(signed) J, B. Valient Officiating Judge. 


Repokt of Requisitions to Collectors of Tipperah and DulltHmh^ by the Civil C'rrurts j^Zillahs Tippmih^ relating tp 
Esecutioii of Decrees remaining incomplete on the 3oih June 1840. 


-- I Xami ft ofRiriieti. { Dalesof U«fcrci)ce.| .SuiiiUince of fteqabittons. 


Ucunurn uftftlgiivfl hy Colleetar^ 
for Nun*eft«'ttuion* 


Judi^ti-Opimop sf 
llcafti'iri. 


1 Till luck Churider 
Roy V. Colly 
Sunker Roy and 
others. 


£ Tulkick Cliuncler 
Roy n. CoUy 
Suiiker Rpy and 
others. ^ 

3 Tnlluck Chundor 
Roy p. Groodross 
. ^ Deb and others. 


ex Dec. i83() 


4 ^ ^TuUiick ' Gfaunder 
- ^ Roy tf. Sheebnach 
Dhur and others. 


^ Hajfistiii^er Setr t. 
tfopfo^hurn Ku« 


20 Dec- 183P 


87 June 183C 


- - To sell defeudaiits' 
lands in pergunnah 
Noomuggur, zijlali 
/npperalx. 


21 Doc. 183G 


6 Juno J836 j - 


ditto • T 


- - To sell defendant's 
lands in ^ perguhnah 
Meh^rcool, Pohur 
Kalin* and Munbel- 
lah, ailiah Tipperab. 


3N 2 


- - It appears ftom a roobakarrtn 
of the collector of Tippernh, dated 
5th May 1840, that tne rights and 
interests of the defendants were 
sold by public sale on the ^tii 
April 1840, und the account sale 
forwarded to the comrnisMioncr 
for confirrkiation. 

- - - ditto - 


- - It appears from a roobakarry 
of the collector of Tipperah, dated 
371I1 March 1840, that orders 
have been passed by him to ascer- 
tain whetlier there are any go- 
verotnent claims on the estate 
sold, after wliich the amount sale 
will be forwarded. 

- - The rights and Interests of the 
defendants were sold by public side 
on the 9th April 1840, and the 
account sale forwarded to the 
conimissioUer for conBrniatidn. 


- • The reasons assignci 
by the col loci or ar 
siitisfttclnry. 


- - No reason.s a^signei 
by the collmor, al 
though a procoedicij 
was sent to liim ou th 
subject, on thd 33 
June 1840, .. 

(caniinued) 


SPECIAL RfiPOETS OF THE ‘ 




Nainen of Partka* 

t. 


Uerjomohun Shah 
V. Dewan Tohur- 
alljr. 


Dates oflUrcwiice. 


Hubstsnce of ]ieqoi«ltion»« 


26 Jan. 1839 


« « To aelhdofendaitt's 
lands in pergunnah 
Scrylot jrillah Tippe* 
r«h. 


J 


luipessaram v. Ram- 
joy Chowdry. 


iG Jan. 


1839 


8 


(;oiir Kiasen Doss 
V, Byrubchander 
Roy. 


iC Aug. 1838 


- - To sell dEfondant’s 
lands in pergunnali 
Noornugccr, ziliah 
Tipperah. 

• - To sell defendant's 
lands in pcrgunnahs 
Elkudpoor, Kassem- 
poor, and Muchoon- 
kfialee, zllJah Tippe- 
rah. 


Maharaja K itmcn 
Kishorc Maniek r. 
Juggomohun See- 
ba. 


7 Nov. 1838 


- - To sell defendant's 
lands in pergunnah 
Mahercuol, '/illah Tip- 
perah. 


10 


Pyah Moot- t’. a? July > 8 j 5 
Shurbmangullah. 


- - To sell defendant's 
lands in nergunnah 
Hooranabad, vcillah 
Pipperah. 


11 


Kampersand Tc- 
warry r. Rogoo- 
n^tli Blhlhan. 

4 


09 Jan. 1 839 


• - To sell defendants' 
lands in pergunnah 
Noornuggur, ziliah 
'ripperah. 


1 2 Telluck Ohunder 
Roy and others r. 
Bislienat Roy. 


10 Nov. 1838 


ditto • 


13 


H 


JUniKantosc Seen 
V, Uajkissen Bur- 
muti. 

UtuuHurnshuw v. 
Rhulmnath Doss. 


20 .lunc 1839 


27 June 1839 


ditto 

ditto 


i I Punnvollnli V. I'hool 
j bi'hec and otiiers. 

f 


it) 


Ml. F. Courjon r. 
SuiiibhooChuiidvr. 


22 Aug. 1839 


27 May 1840 


Salt Agent of llul- 
looiili i\ Shceha- 
luiiul iuul others. 


27 Dec, 1838 


18 


Salt Agent of Bul- 
looaht. Uumloeliun 
Cliurkerbuhy. 


iG May 1839 




Doputy-col lector of 
Brlloonh r. Mo- 
lioohoobun Mesha. 


23 July 


1839 


20 


N eel m once Uhose 
r. Cirood(»« Gohoo. 


tt March 1837 


- - To sell defendants 
land in |iei‘giinnali 
Smgergong,ailluh Tip- 
perah, 

“ - To sell defendants’ 
laiul in pergunnah 
Buldakhu), zillah Tip- 
perah, 

- - To sell defendants 
land, Chier Jugda- 
nund, zillah llui- 
looah. 

- - to sell derendants* 
land in pergunnah 
Singergong, zilloh 
Tipperah, 


- « To sell defendant s 
lands in oergunnah 
Duiulra, zAlali Buk* 
loouh. 

- - To sell defendant’s 
lands in 'J'ippern Fo^ 
rokal>iid|^ zillah Tip- 
perah. 


Eeiuou« maigned by Coiketors 
for Non-eiflcutfoti. 


none 


none 


Opiidon.«f 
' nSMe Reaionsf 


• « Mo reasons asaigoed 
by the j^iector, al- 
though five proceedings 
Imve been sent to him 
on the subject. 

• ditto. • 

W 


- - It appears from a robakarry 
of the collector^ dated 15th 
February, 1 840, that orders have 
been issued by him for the prepa- 
ration of tlie lotbundec. 


- none * 


• - Ihe lands of the defendant 
were sold for arrears of govern- 
ment revenue, and a report has 
been required from tlie tonjhee 
navies and treasurer, relative to 
the rights of the share of the 
defen^nt to the surplus of sale. 

- « The lands of the defendant 
having been pledged in security 
of the former slicrUhtadar, a re- 
ference has been made to the 
commissioner to ascertain whether 
the said iaiuls are to be put up to 
sale or not. 

- • - none - - - 


- none - 


- none - 


- none - 


- - The reasons assigned 
by tne collector not 
appeBring to be satis- 
factory, a proceeding 
was SQiit to bim on the 
23d Jihe 1840,4)0 the 
subject. 

- • No reason assigned 
by the collector, al- 
though hve proceedings 
have been sent to him 
on the subject. 

- -The reasons assigned 
by the collector are 
satisfactory. 


- - Since which two 
proceedings have been 
sent to die collector on 
the subject. 


- - No reasons assigned 
by collector, although 
six proceedings have 
been sent to him on 
the subject. 

- none. 


- - A person presented 
a durkbast claiming 
the land, consequently 
a roobakarry' was sent 
to collector, requesting 
him to postpone the 
sale until furdier or- 
ders. 

none. 


» none 


none. 


- - The lands of the del'endants 
were sold by public sale on the 
24th January and 23d April 
1840. 

-- Orders have been passed to^ 
ascertain whetlier any oemand of 
government is due from the ea- 
'talc. 


- - A proclamation for;ti^eta)e of 
the lands of the defendant has 
been issued. 


- « A reference has been made to 
the Civil Court, relating to the 
name of the poster of the es- 
tate. 


- « The amount of die 
sale has ns>t yef^ 
received. 



- - The reasons assigned 
by colleotor are sufti- 
dent, aiid a proceeding 
has been sent to him on 
the subject, on tiie 29th 
June 1840. 

• ditto. 


- - A reply laj Uie re* 
ferenoe was sent onf 
4tti June 1840^ 

i 










n 




28 


*-29 


30 


V 


' ' - L 


SeBatfeiii 4 )obay 
Mm> rheXaiie* 
iie^ imd oUmi. 


SocUram Dobay r, 
Golm EoBiift 
fitmlocbum Bur* 
man j^. Atiodool- 

Wb.'||r: 


lUiunder Mudeb, on 
die part of Sub* 
fioonaooree v. Mub' 
Lutfidioepriah. 




S Mardb 


Maharajah Ki:;ben 
K ishare M aicck 
V, Collytunker 
Ciiowdry, 

Shamsoonder and 
others v. Uainlo* 
dnin Chowdry. 


Moonsliec I’odar 
V, TureezaBannoo. 


Bcshoimlh Boy v. 
Mahomed Nizah 
and ulhcrs* 

Rishen Govind Bose 
r. Mabumcd Ella* 
base. 

juggohmohun Dhur 
r. SuiubooChunder 
Burdhun. 


Kebul Kishen Seri* 
nab t). Shaik Dowlut 
and otheia* 


Ohoas v, 
Biahonath Dbur* 


;■ ;:;vf 




35 


Ramlpeltan Bmrman 
9. Cbuaderbath 
Barman, 


MtiM^'Doorpasae t, 
Bhowannj Sunker 
and ptbm 

Baiidni^ 9 . 


8 March 183^ 

3 Jan, 163a 

26 April 1837 


ag Nov, 1837 

16 May 1839 

id Dec. 1839 
28 Jan, 1635 

20 Feb. 1837 

12 June 1838 

1 Sept. 1837 

2 itoiy 1838 
aa Fcb« 1839 


5S«pt. iiSd 






« ^To aelldefeftdanbf 
land* in pergmiimh 
Khunchttiipo^y afflah 
BoUooah, 


ditto 

To sell defisndanl’i 
in pergannab 
Noornuggur, zUlah 
Tippenih. 

- * To sell defendant’s 
lands in pcrgnnnah 
Singergong, zillah 
Tipperah, and pe»- 
gnnnah Bullooab, ail* 
lab BuUooah. 


- - To sell defendant*! 
lands in pergunnah 
Noorno^ur, ztllab 
TippcraJir 

« * Tosell defendant’s 
lands in pergunnah 
Narampoor and Ma- 
hercoo), sillah Tip* 
perah. 

- - To sell defendants’ 
lands in pergunnah 
Builooah, ztlfah Bui* 
looah. 

- * 1 0 sell defendant's 
lands in pergunnalt 
Noornuggur, zillah 
Tipnerah. 

* * To sell defendants' 
lands in pergunnah 
Bulioopior and Bul- 
looah, ziliah Bullooab. 

* - To soli defendant's 
lands in pergunnah 

Gungamunduh ziJlali 
'J'i[i(>erah. 

- - To sell defendants' 
lands in pergunnoh 
Nournuggur, Jullufa 
Tipperah. 

* - ditto 


ditto 


« To sell defendants’ 
lands in pergunnah 
Buldakhttl, ziUab Tip- 
perah. 

To sell defiendasit’s 
laods in pergonnah 
Noomugguf, ziliah 
Tippei 


Bsaisni fudgned by CoDeetom 

' Ibr'Non^eteemhiiii; 


«.7 The sale: was postponed in 
consequeooe of the fasir of the 
ddrenaant being a minor, and jbis 
estate being ; under the manage- 
ment of the Court of Wards, 


- ditto - 


f 


- - The rights and interest of the 
defendant were sold by public sale 
in February 1840, and tW amount 
sate forwaraed to the'^commisn 
aioner ft}r his confirmation* 

- - The oollector of 'Tipperah 
states, that the sale of ine de- 
fendants property was postponed, 
according to a petition presented 
by a decree holder, and tlie col- 
lector of Bullooab states, »^that 
until the lieavy claim of gtmrii- 
ment on the estate is realized the 
estate cannot bo sold for tlio claim 
of others, 

- - 'The lands of the dofendant 
were sold in another case, and the 
account sale forwarded to the 
commissioner fur liis conlirmn* 
tiom 

• - * none - • • 


- non© - 


• - Orders have been passed to 
ascertain whctlier there are any 
objections to forward the pro- 
ceeds of' sale to the Civil Court. 

- - * none - - - 


- none - 


- - J1ie lands of the defeiuhints 
wore sold in another case on the 
9th April 1840, and ilto account 
sale forwarded to the commis- 
sioner for his confiriiittiion. 

• - Tlie lands of the defendant 
were sold in another case, and the 
account sale forwarded to the 
commissioners, for confirmation. 

• - • none • • „ 


- - Orders liave been passed for 
the preparation of tlie lot. 


• none - 



300, 


3^3 


- * Tlie M 
presented a 

the i7ih A^gusf 18391 
that the heir of the de- 
fendant Imving arrived 
to bis nmjoriiy^ smee 
w]hic|t) four proceedings 
hgve been sent, to the 
collector on thle sub- 
ject. 

- d)^ 

- - The amount; of the 
sale has not bden re- 
ceived, althoutp pro- 
ceeding was sei^ to the 
collector on tlie iubjact 

- - The reasons ostign^^ 

by the collector are id^ 
tlsfactory, since whio. 
a loobakarry has bee^ 
sent to (hat n 

the Subject, 


• - The reasons assigned 
by the collector are 
satisfactory. 

‘K, 

f 

- - No reasdbs assigned 
by collector, although, 
twd ptooeedlngs were 
sent to him on iha 
the subject. 

- none. 


• - Since which two 
proceedings have been 
sent to the collector on 
subject, 
none. 


- - Eleven procccdtngs 
have been sent to the 
collector on tlie sub- 
ject, but no reply 1ms 
been received, 

- - The reasons assigned 
by (he coDtetor are 
satisfactory. 


ditto. 


* - No reasons assigned 
% the collector, al- 
tnough four proceed- 
logs have been sent on 
the subject. 

- - J'he reasons assigned 
by the collector arc sa- 
iisfiuuqiy* 

- - Two proceedings 
have been sent to the 
coKectot on tlie sub- 
jecl. 

{cimiinued) 








SPEClAt REPORTS OF THE 


' 

_ 

Kani«f of r«rlicA« 

■ , 

D^tDiofEsfetcoce. 

Substaoce of KtquititioQte 

1 

lUasofi^ assigned by ColWctoia ; 
for Non-«i4caUoii. 

. 

w 

1'akoorpcmnd Tu- 
varryw. Alice Me- 
bcDdee Khnn. 

12 Sept. i8j8 

p - To selPdefendant's 
lands In pergunnah 
Noornuggur^ jrillah 
Tipperah. 

- - A reference bate been made to 
the Civil Court) rcspectiug the 
disposal of the amount proceeds of 
the sale to tliedilferent claimants. 

37 

Ramsnrn Shnh v. 
flanjduolub and 
otlicrs. 

13 Sept. 183C 

- - ditto 

- - A reference has been made to 
the Civil Court) respecting tlie 
name of the real^ possessor of the 
estate* , 

38 

Slieebshah Sookul t. 
(iolucknatli Hoy. 

5 June 1839 

- - ditto 

- - - none - . - 

4 

39 

Mahomed Buscr v. 
Kamanutid Scrina. 

17 April 1839 

- - To sell defendant’s 
lands in pergunnah 
Singergong, zillah 

Tipperah. 

- - Orders haye been passed to 
ascertain the estate, previous to 
tiie preparation of the lotbundy. ‘ 

40 

Punchanund Ghosc 
T. Juggut Isurrcc. 

8 June 1839 

- - To sell defendant's 
lands in pergunnali 
Noornuggur, zilluh 
Tipperah. 

- - # ♦ none - - - 

41 

Intranmny Shah v. 
Koorance Shah* 

49 Aug. 1839 

- - ditto 

- none - - - 

, 

4a 

Ramsunker v, Wu- 
huuioodecn. 

17 April 1839 

- - To sell defendant's 
lands in pergunnoh 
Omrabttd, zillah Tip- 
)>erali. 

- - Thj^, lands of the defendant 
were sold on the 124th January 
1840, and the account sale for- 
warded to the coiumissioher for 
his confirmation. 

43 

Sunker Dessco v. 
NolmJoorguli. 

fi'j Dec, 1839 

- - To fltjll defendant's 
lands in pergunnah 
Noornuggur, aillah 
Tipperah. 

- - ^ . none - - - 

lb 

44 

Mudub Sing «>. 
(iorco Sunker. 

27 Dec. 1839 

- - ditto 

- - -* none - - - 

4.0 

l)i‘|tiiiy Salt Agent 
1)1* Bullooali r. 
Mahomed UfTHcr 
Odch’cn 4unl olhers. 

22 Jan. 1838 

--To sell defendants’ 
lands in C’hucklm Ur- 
bhadeeah, ziliah Bul- 
looalu 

- - Account sale forwarded to the 
commissioner for bin confirma- 
tion. 

4I; 

Salt \ gent of Bul- 
hnmliv, Nucemoo- 
1 dcei) uud others. 

3 June 1839 

1 

- - ditto 

- - A proclamation for the sale of 
the defendanu’ lands lias been 
Issued. 

■- w ,47 

1 lli*:;onHth Hoy i. 
tiourmohun Hoy 
and other.s. 

•20 J une 1 839 

- • To sell defendants’ 
lands in pergunnah 
Nooniuggui, zillah 
'I’ipperalj. j 

- • - none - - - 

48 

Stilt Agent of Bul- 
iotiah fi, Srceniiii 
]>utt. 

() April 1839 

V 

- - 'fo sell di fendant’s 
lands in Chur Moo- 
thoval, ziilah Bul- 
looah. 

- - The orilcrs of the commis- 
sionci for the sale of the defend- 
ant’s lands were erroneously sent 
lo the collector of 'I'ipperah, since 
the receipt ol which orders have 
been passed for the preparation of 
the loibundce. 

41) 

Uaja KissL'n Kishore 
Manick r- Ilmiy 
IvihM'n Scen^ A’C. 

29 Juno 1839 

- - To sell defendants’ 
lands in pergunnah 
Noornuggur, zillah 
Tipperah. 

- none - - - 

^ 1 
! 


Raja Kissen Kiishore 
\ . Uisliiinaih Dliiir. 

21) July 1839 

- - ditto 

- - '• none - - - 

1 

5rl 

i 

Shoebjoy "rii.tkooj r. 
Doorgachuui Dch. 

!» 

'' i 

3 Jan. 1839 

- - To si?ll defendant’s 
lanfts ill pergunnah 
Putterghutttt) Mehcr- 
cool. and Miimhutah|. 
ziliah Tipperah. 

- - - none - • - 

i 

4 

\ 

V » 

52 

Shoorjoopersiftrcl 
Wnstee r. .luggo- 
niohon Sobiih. 

2 Jan. 1839 

• - To sell defendant’s 
lands in pergunnah 
Dhunnanjoy Ivugger, 
i'lllah Tippeiali. 

- • Perwannah issued to am lot^ 
novecs to prepare the lQtbut)|dee. 

i ' 

53 

■'1 

Sook Clu'cniT’ 'IV- 
warry e. llogonatli 
Hoy, 

1 

1 

23 Sepu 1839 
\ 

\ 

- - ’I’o sell defendant’s 
lands in pergunnah 
Noornuggur, zillah 
Tipperah. 

- - - none - * * 



Undue'S, Qjtmion of 
tliltoo fUawu^ 


- - A it^y %6 ike jrefi^r- 

eniBC WAS made on the 
a^llr 1840, re- 

questing the collector 
to send tlie moitey to 
the tH)Urt. 

- - A reply to the refer- 
ence was made on the 
iHth May 1 S40. 

- - Fom proceedings 
have been sent to the 
collected on the sub- 

^ - OiiJ^oceeduig has 
been sent to the col- 
lector on the subject. 

- - Twty proceedings 
have been sent to tlie 
collector oti the sul- 
jpct. 

- - Four proceedings 
have been sent to the 
collector on tlte sub- 
ject. 

- - Since which a pro- 
ceeding has been sent 
to the collector an the 
Subject. 


- - One proceeding has 
been gent to the col- 
lector on the subjjqipt. 

ditto. 

- - Tlie reasons assigned 
by the collector arc sa- 
tisfactory . 

- ^ ditto. 


- - One pioceeding has 
been .sent to the col- 
lector on the subject. 

- - Tlic reasons assigned 
by the coilccmr are 
satisfactory. 


- - I'hree proceedings, 
have been sent to ipa 
collector on tb^ .sub- 


ject. 

- - Two pi 
have been sent 
collector on the 



JeCt. 

* ;* Ow projPfedmg’hqV 
been eent thc^ co)-! 
lector tbeeul^ect. 


- -The assigned 
by .:U|e ^oflector are 

One proceedifig has 
been sent tor the coU 
lector Oft the eol^ect. 1 


% 

■' ^ 





INDIAN LAW COJijfMlS^IoteRS. 




iG: 

«9 

70 

♦ 

V 

72 


K 4 nie 4 t 1 irp«nie«» 


£>atc« 


54 \ Raja Kifthen K»* 
Kore Mojnieh v. 
Jug^ipohmi Soba. 

55 I Scebnath i>en v» 
Uhyrubchuniler. 


56 I Secbnath Scin t. 
ByrubcbukKier. 

57 I Raj« JKwsen Ki- 
sbore Munich v. 
Colly Sunker Roy. 

58 I Mr, G. Lamb. 1. 
Nobokishcn Roy 
apd others. 

.09 I Raj**b Kifisbeu Kie* 
sou* Murrick i. 
Colly Sunkirr Koy 
and others. 

(>o 1 llajah Aicnoollah 
r. Seeb<’hunder 
Doss* 

Gi I Urijah AlemooHah 
z. Merzah Maho- 
m<Ml. 

G*i I (u)burdhari Fodar 
V. Doorfrueliuni 
Dhur and others. 

Gy I Shcebsliah Sookul 
z . Doenanalh lUtr- 
dun.^ 

<>4 I Seeb Oolain Wuslee 
r. Uaim^ovind 
Gopt and otliers. 

Sibnnrain t. Kasse- 
iKit!) Burman. 


(iC ) Sluddee (lOpaul 
Messer t». Gour- 
liurree Dhur. 


Holassram Shall v. 
liampuun Doss. 


Ramdooial Deb and 
others i». Sheonath 
Dhur and others. 
Bishouath Roy v, 
KoUysutiker Ikir* 
nam ami others. 

Ramgopai Pull 1?. 
liawjoy Dhur and 
others. 

Tdluckchunderand 
others r. Seebchuu- 
der Dost. 

Tdluckcbunder and 
others r. Chum* 
pab and others. 


19 June 1839 


16 May 1! 


t6May 1839 
9 « Nov, 1839 

9 Aug. 1839 
5 July 1839 

9 Jan* 1839 

9 Jan. 1839 
13 May 1839 

4 June 1839 

8 Nov. 1838 

23 May 1838 
iG Aug. 1839 


SalMfiuioeof Requiddoiui, 




2.0 Aug. 1B33 


25 Aug, 1835 


2 April 183G 


2 April 1836 

/ 


I July 1836 


11 July 


- . To sell defendant’s 
lands in peiigunnah 
Dhunminjoy Nuggar, 
ziUah Tipperah. 

- - To sell defendant's 
lands in pergunnah 
Noornuggor, zilhth 
Tipperah. 


^ - ditto 
- ditto 


• - To sell defendants' 
lai^a in pergunnah 
Mmabulpoor^ ziliab 
Tipperah. 

- - 'fo sell defendants' 
lauds in pergunnah 
Noornuggur, zillah 
Tipperah, 

- - To KOlJ defendanfH 
lands in pergunnah 
BuMakhuli zillah Tip> 
per ah. 

• - ditto 


- - To sell defendants^ 
lands ill pergunnali 
Oltcr Gungaiiuggur, 
zilltth Tijiperah, 

- - To sell defendant H 
lands in pergunnah 
Noornuggur, ziilali 
Tipperali. 

- • To sell defen<lants’ 
lands in iiergunnab 
Muiihiliahi zilluh 
Tipperah. 

- - To sell defendant's 
lands in pergunnah 
Noomuggur, zillah 
Tipperah. 

- - To sell defendant s 
lands in pergunnah OL 
tergun Ganuggur, ztlJuhj 
ripperob. 


' - Tc sell defendant's 
lands in pergunnah 
Noornuggur, zilluh 
Vipperah. 

- ' ditto 


- - ditto 

- • ditto 

- - ditto 

- - ditto 


Reasons «ssi|Q<»d by CoUacton 
Ibf Nxm^xecatioiu 


* uona 


none 


* none 

• none 


* none 


- none - 


« none 




none - 


* * Orders have been lately passed 
to ascertain ivhetlier there are any 
government demunds on the es- 
tate. 

- * Orders have been lately passed 
Ibr the preparation of the lot* 
bundee. 

- - Account sale having been for- 

warded to the commissioner for 
his confirmation. * 

- - - none - - • 


* none 


111 '- 


% 


none 


- none - 


• none 


none 


m none • 


- The {n'oceodings I 
been simh to thf col- 
lector on tl^e subject, 

- A persOR having 
present^ a petition 
as a moaahur, a pro- 
ceetiing was sent to the 
collector lo postpono 
^6 mhIo until further 
orders. 

ditto. 

- - One proceoiiiiig has 
been sent to tho ool* 
lector 011 the sobjoct,. 

• * 'i'hreo pfocoodfam 
have been aent to the 
collector on the sub- 
ject, 

- ditto. 


none* 


none. 


BOO 


- - Tile reaslfcs asiigned 
by the coi lector are 
satisfactory. ^ 

- ditto. 


ditto. 


- - Two proceedings 
havo been Hcnt to iho 
collector on the sub- 
jeet. 

- - The sah* wau or- 
dcrerl to be poKtjMiiH'd, 
according to the peti- 
tion of a moynhitn^ and 
on the aoit) April 1840 
a proceeding was sent 
to the collector to re- 
new the saic. 

- none. 


none. 


none. 


none* 


none. 


none. 
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Nunici*^>f f'iiiii©«. 


^5 Tclluckdiundcrancl 
others f. Colly 
Kinker Doss. 

74 Tolliickchunderand 
others v, ('(jatfy^ 
until Purdhun and 
others. 

72 Ilolasram Shah v. 

I.uckenarain Deb. 
y(i Koshuchunder and 
otiicre V. Muas* 
Suckcc, drc. 
leJluckclmiiderand 
others V. Juggo* 
niohun C«boc»e. 
yg Telluckohnndor and i 
others r. KUseii 
Kishore Burdun. 

70 Gaiuckiiuth Iloy r. 
Kewul Kishen 
Sermer. 

Bo Kogoonatii Itoy r. 
Mu8s‘ linnodah 
Moe. 

f)] Kamdyal bookul v. 
Muss* Dyamunte 
and others. ,< 

DoorgooinoiiecW ii- 
zar^e. Btshoiiath 
ChSKvcIry. 

g*^ Seiram Sing r. Kew^ 
id Kissen Sirina. 
g4 Muhciall Putuck v» 
JuggoniohuiiDhur* 
g^ Musst Arradunnee 

r. Goopeo Nulh 
Dhur. 

g(> Must* Collylarnh 

r. UisboiiathDhur, 
By Muns* Collylarrah 

1 . Hedionath Dhur. 
gg Telluckchuuder and 
others v. Juggo- 
tixihun Dhur and 
^ others. 
g<^ Sheebjoy Thnkoor 

c. Chumlra 
Kullah. 

1^0 Kunisurn Shall t. 

Oilyo Audittorand 
utlicis. 

Kttjuh Kis&en Ki- 
shore Moiiick 
Kmnanath Sirtimli 
and others, 

riannlolall Deb and 
others 'i . Ram- 
ghitty Dhur. 

Sheebnath Seen r. 
('assoeiialh Dhur 
und others. 


Subrtsnct of iUHjnUitions. by CoUocttfii j i ^ ' 

^ Non^eiecttUon. '' iAk>i« HOasoos. 


1 1 July 1 836 - - To sell ^fenduntVl 

lands in perguotiab 
Noornoggur^ zdlab 
Tipperab. 

11 July 1836 - - . 


6 Dec. 1 836 • - ditto 

31 Dec. 1836 - - ditto 

31 Dec. 183G - • ditto 

2*2 Aug. 1837 - - ditto 

5 April 1837 - ditto 

16 Doc. 1836 - - ditto 


5 April 1837 I * - ditto 


5 April 1837 


5 April 1837 
5 April 1837 
31 Dec. 183G 


» ditto 
• ditto 
- ditto 


5 April 1837 • - ditto • 

5 April 1837 . - ditto 

» 

31 Dec. 183(1 - . ditto 

5 April 1837 - - ditto 

25 Aug. 1837 • " 

30 June 1838 - - ditto 

19 Mar. 1838 • - ditto 


SluH-bnnth Seen t. 
Nobokissen Dhur. 


(d) ' .luggenmtii Deo v. 
‘ I I'ilool’ah Bebcc. 


y- I ruimsuTii Shall r. 
* |^;v amkissub Dhur. 


17 Nov, 1S38 I - - To Sell defendant’s 
{ lands in pergunnahs 
Ooltcr, Gunganuggerf 
i^c. Moornuggur, zib 
lab Tipperah. 

19 Mar, 1838 - - ditto 

19 Mar. 1838 - - ditto 

23 Aug. 1838 -- To sell defendant's 

lands in pergunnah 
Noornugger, zillab 
; 'fipperah. 

19 Mar. 1838 - - ditto’' - 


OOOC - 


- noi^ 

- none - 
. none - 


- none - 

I ' , ; 

- ndije - 


• none - 


« nooc^ • 


• - Ord^fii have been lately passed * Tiic reasons as* 
on the lotnovees to prepare the signed l>^ tbe eriiector 
lotbundee. are satisfactory. 


ditto * 


* - ! - ditto. 


- none 

• 

* 

• 

* 

none. 

- none 

m 

• 

- 

• 

none. 

• none 


• 

• 


none. 

- none 

m 

• 



none. 

- none 

m 

- 

- 

* 

none. 

• none 

m 

• 


• 

none. 


- none - 

- none - 

- none • 

- none - 
#■ 

• nofie - 


- 4 - n<w>e. 


- i - none. 






none - 
none - 


- none - 






■*> - none. ^ 





INmAN iAW 







Baddeeii Chuimer 17 Ninr« i8ji8 
Sh«h V* Knme* 
nadi Dhiir> wire* 
and others. 

Buddeen Cfiuoder 17 Nor. 1908 
Sbeh V. GiH>peo* 

Hath Dhur. ^ 

Telluckchunder and eo Aug. 1839 
others o. Ranima- 
hunS^akid others. 


ResMus Mdi|aad 

RiPHMteculjHaU' 


JwlseS OptSion of 
Reokoos. 


>-Tosen deftfhiiinf# 
tonda in perguniUhs 
N(M>rmiggur and Ofteiir 
Ounganugger, aSlali 


<> • To sell deMwifa 
lands in peigiiumah 
Naorunggar^ aRlah 


* niHte « 


. w Oidm hade been imed on I 

lotnoeees for the prqMiraitoii of { b;f Ihd eolliMgor are 
the toOnmileei. 

- - - nboe . . • 


Telluckchonder and 
others 0. Bishen 
Bhukt Morrain, 
Ditto • 

Telluckchunder and 
others e. Samkii- 
sen Serifia and 
others. 

Telluckchunder and 
others r . Hamffun<* 
gee Sierinah. " 

Teliuckehonder and 
others v, Kissen 
Chunder fierina. 

Kboda Buksh e« 
Lucfceeiuirahi. 


107 Muss' Doorpadfte 
e. Musst Doopu- 
dee. 

loB Sooree Dos Chung 
0, Rannewun Doss 
^ ^ and others. 

109 Rajah Kissen Ke- 

shore M^anlck o. 
Musst Afauk. 

110 Rajah Kissen Ke- 
shorc Manick o. 
Konymohun Ghose 

1 1 1 Telluckchunder and 

othersv. Srelochufi 
Dhur. 

1 a Telluckchunder and 
others n. Luckca- 
caut Serina and 
others. 

13 Telluckchunder and 
others t*. Uugo- 
nath Serina. 

. 1 4 Telluckchunder and 
othec| V. Ham- 
churn Achdfjee. . 

15 Telluckchunder and 
others 0. Nobo* 
chunder Burdhun* 

iB Telluckchunder end 
others e* Rbgonath 
Burdhun. 

17 Telluckchunder and! 
others 0. Ramgiik- 
' leeDhuTi 
Telluckdiuoder and 
others v. Issur- 
ebuodor S^un. 
Rajah Kissen Kis- 
sore Manick e. 
Uiirreecfauiider 
Bordhon. 

R^jah KisMi Kkh 
•im«.Kobodhiiii- 
der BurdhdB. 
Bi^ Kisseii Kii- 
hone Manick o. 
Rogoonath Burd* 


31 Dec. 1838 


31 Dec. 1838 
31 Dec. 1838 


31 Dec. 1838 


31 Dec. 1838 


19 June 1839 


et>Aiig. 1839 


aoDec. 1839 


aoAog. 1839 


aoAug. 1839 


1$ May 1839 


15 May 1839 


15 May 1839 


15 May 1B39 


15 May i839f 


aaAug. 1B39 


15 May 1839 
15 May 1839 


80 Aug. 1S39 


to Aug. 1839 





none - 
none - 


none. 


- • nime - • • - none. 

I 

•<Qr4«H'hwhilNMni(Mted Ibttlie - - *fh. w woi w wi|pa.d 
prapwttioBofdMlotbiuulM. by tlie ,<wU.oMlr an 

Mthlbctofyi 


- none « 


• none 


none • 


« none - 


(ewMiaiW} 










special , 


— — 









— 

NnineB of P^rtie*. 

Dote of Htferenw 

SnbfUncf of Af qidtitlofi* 

ReaMNis otii^d b; Collector 
Ibr Non-execiitNML 

- 



Jadge's Opuhlob of 
fhoM RcMOIIt. 


Ka)ah Kif>«en Kis* 

so Aug. 1839 

. A. ) . 

- - To aeil d^endant'g 

• m 

- none - 



none. 

hore Manirk v. 
Berjomohun OIiomi. 

land* jaal pergunnab 
Noorunggur, xiiiah 
Tipperah. 

- - ditto 








193 

Bendabun Shaw r. 

ao Aug. 1839 

m m 

none • 

• 

m 

nene. 

Ni»l>ec Newax 

Khan. 









124 

Kajah Kishon Kit- 
gorc Manick v* 

20 Aug. 1839 

- - ditto • 

* • 

- none - 


• 

nswiib 

>26 

Ranjflurro Dhur. 
Rajah Kibhen Kis* 
gore Manitk v. 
Oboychurn Dhur. 

ig Aug. 1839 

in Sept. 1839 

- - ditto 

m Ml 

- none • *• 

- 

if 

omiu 


126 

Rajah Kii>hc*n Kig* 
gore Manick v, 
Doorcachurn 

. - ditto 

* m 

- none - 



none* 



Burdnun. 








127 

Telluckchunder and 

26 Sept. 1 839 

• - ditto • • 

m « 

• none • 

• 

. * 

none. 

othari V. Doorga- 
churn Burdhun. 









ia8 

Telluckchunder and 

26 Sept, 1859 

- • dittu 

SS m 

- none - 

• 

• 

none. 


othem v.Bedonatli 
Sudh. 








129 

MohelJal Pullack 

2 Oct, 1839 

- - To sell defendant’s 

m m 

- none - 


- 

none. 

Nobukisaen Dhur. 

lands in pergunnah 









( i ungan ugger, zillah 
I'ippcrali. 






130 

Arradhunee 

2 Oct. 1839 

- • ditto 

m m 

- none - 

. 

• 

none. 

V (fopunath Dhur. 
Xlaroguiiboge Seen 

- • To Belt defendant’s 


- none - 

. 


none. 

131 

20 Dec. 1839 

t, Dhunnunjoy 

lands in pergunnah 







Chowdry. 


Norrunggur, zillah 
Tipperah. 






133 

Ramaunbose Seen | 
n. Ciouico Sunker. 

20 Doc. 1839 

- - ditto 

• • 

• none4 - 

- 

• 

none. 

>33 

Bhowanny Sunker 

3 Sept. 1839 

* • ditto - • I 

• - It appears, from a roobookarry 

» * 

Tbe amount of the 

Deo V. nebgouath 

1 


of the collector, that the land of 

sale has not been yet 


Chowdry 



the defendant was sold on 

the 

received. 




14th February 1840. 




134 

Keggcnkanth Bdboo 

19 Jan, 1838 

• • To sell defendant’s 


- none - 



jmpe. 

Kavulrani Hoy. 


lan^B in pergunnah 
Mohebulpoori zillah 
’i'ipperah. 








135 

Mahomed Jukcr v 

21 Doc. 1838 

- • To sell defendant’s 


• none - 

. 

m 

none. 

Bueboo l^rbce. 


lands in pergunnah 
Torah, zillah Tippe- 









> 1 

rah. 






136 

Bungshce Budduu 

21 Dec. 1838 

- - ditto 


- none • 

• 

m 

none. 


Moojooindur i 
Miisst Surbanee 
and others 








>37 

Issurroe Singv, Mo- 

25 July 1839 

- - To sell defendant’s 

> • The landfoT thedefoodont wm 

m * 

Since which two 


huharut Dutt. 

lands in pergunnah 
Joogdeah, ziU^i Dui« 

aold QD the ytli 1840, and 

fnceedhilpi were ledt 




the nocount sale forwarded to the 

to coUeotor for the prcH 




looah. 

commissioner for conBrmation. 


ceedi of the sale. 
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Coburdhun Tewor' 

27 Mar. 1840 

- • To sell defendant’s 

• * 

- none • 


SI 

npne. , 


iy Mahomed 

lands in tupueh Joy** 
nuggur^ zillah BuN 
iooan. 







Muneerooddeen. 


♦ 
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Oobiirdhun Tewar- 

27 Mar. 1840 

• - To sell defendant’s 

1 • 

• aiM • 

• 


Mil. ^ 


ry i Musi»‘ Rug- 

lands in pergunnah 
Bullooah, zillA Bui- 





' V * 


doheetaand other*. 


i 








looah. 





• 




i*' 

* 

^ > 1 

* ' 

< t 

V 


(True copy.) 


Zillfih 'I'ippcrali, Judgt’i Office,") 
the loth Septamber 1840 / 





rN^)lAN' 


RtfOET VRmomxiOK« tP CoUector oC^i^^ bj Coiim of Decreet 

i!tmainiiig inc(«li|)lete OD tht 30 tb . i:x , 



Munee Rtm Silbar ; 
V. Je^hinrryboioo ' 
and others. 

Salt 4 fBB< pf 
looah e. Suckee* 
kunUi Gaaee. 


Shumkisiore Rof 
r. Samboonaln 
Dutt and otbeiB* 


Oue of Rofttoaco* I Sohtlsiioi of Ro^Ultioo. 


19 Mar. 1838 « To sell defendant’s 

latkds in per^niHili 
Ooorgapoor^ . t aiUalk 
Dacca. '' 

11 Jan. 1839 • - ditto • • i 


II Jan. 1838 • • To sett defeadtm's 
Imds in tannab Htm- 
< chorval, tilmltl My* 
raensingh and Oaaa* 
redi/ inTippeeth. 


JleooMok «n%i«d by Conottor 
forKoti-aosaUoil. 


- lumt * 


f - The collector of Mymensingb 
stat^ that the Jands of the defi^ 
danVhave been sold, but the pr<^ 
coeds were not sent to the civil 
courts owing to the demand of 
goveminent not being settled. 


OpiuUm flf 
. time H^tw. 


• •No reason assigned 
bj tbe . collector^ ul- 
though three proceed- 
ings tmye been sent to 
him on the lubjcot. 

- - The reasons ass^ned 
by the collector pf My* 
mensingh are ratii^fac* 
tory, and n proceeding 
baa been setu to the 
collector of Tipperah 
bti the subject. 


Zillah Tipperah, Judge's Office , 1 
the lotn September 1840. j 


(True copy.) 


(signed) C Carilevi, Judge. 

^ , J. littwJMw, RegUtcr. 


(J^O. 312.) 

From F. /. Holliday, E«q. Secretary to the Government of Bengal, to T. H. ^ 841 

Maddock, Esq. Secretary to the Government of india in the Legialative D«* , ® No. 11. * 
partment. 


As the subject noticed in para. (3 of the Honourable Ckmn's despatch to the 
Government of Bengal, No. 18 of 1840, dated the S3d l^ceinber, is under con* 
sideration with the Supreme Government, the.Right bon. the Governor of Ben- 
gal directs that a copy of the paragraph in question be herewith forwarded for 
the information of the Right bon. the Governor-general in Council. 


Fort William, 
2d March 1 841 . 


I liave, &c. , 

(signed) F. J. HalUday, 
Secretary to the Government of Bengal. 


JlHiiciHl 0.^. 


Eztiuct from a Despatch hoax the Honourable the Court of Directors of 1 8, 

dated the 23d December 18.110. 

Para. 6 . From the papers here referred to, it does not appear certain that the i9 to is, anoul- 
land in question was liable to he sold in satisfaction of a decree, as it formed a ment by Coro- 
dependent talook, and not an estate paying revenue to government. The process 
pursued in ciaes of the kind is to send the decree of the court to collector, to Uon'^’a'^^or 
be mlweuted by the sale of land. I'he collector then applies to the conimissioner « nIIoIi court, 
for sanction to sell the land, and afterwards submits tlte sale for bis confirmation, 
in this case Mr. Harvey, the commissioner, refused to confirm the sale; and being 
called on fornexplanation, stated that eveh supposing the land liable to be sold, the 
amount of the decree wac only R$, 1^7. 15. 4., whereas the sale produced 
R$, 1 2800I that the property sold was undefined as to its extent, situation, and 
amount of jummai^hat the Regulations require all tliesc points to be correctiy as- 
CMlidiied i>afoee irsd^,.and that so unsatisfactory a sale might be expected to 
MeiShce kubs^ litigation. We cannot doubt the propriety of thecornmis- 
iilODer*s conduct m refusing under these circumstances, to confirm the sale ; and 
we have adverted to them, thus particularly, with t^e view of desiring that an 
ioquirf may be instituted into the general praedee in the case of judicial sales olf ^ 

3<K>» ' 302 land. 







No* 8* 

Sale in Executioa 
of Decrees of Ci^ 
Courts. 


SI Legis. Cons. 

S9 March 1841. 
No. 13. 

Legislative Dept 

Letter, No. 1 154, c 
Letter, No. 1731, c 
Letters, NoB.l4Qilr 
Letter, No. 31a, of 


Legis. Cons* 
14 Feb. 1848. 
No. 5. 


Judicial Dept 

No. 14], of the 
9 l 8 t uJt. 

No. 975, of the 
aist May 1841. 


Legis. Cons. 

14 i vb. 1843. 
'No. 6. 
Euciosure. 

Sud. Dew. Adawt 
Present ; 

U H.Kattiay, 

C. Tiu kor, 

E. LfrWurner, and 
J. F. M. Ueid, esqs. 
judges. • 

Mesertt, Rattray, 
Lee NVatner, and 
Held 


46S 


mmk$i utroATs os 


lutid. C*re should be taken to limit U>e afhount <if waify «a powildie 

to die amount retired for the twtisfitctitHi of the decfw ; anild deSne aoeuntt^y 
thb tiirid wfaidi la id he sdld^ aitd the jomma whieh it heank » 

^ (A ir«sf «*t^**) . ' ■ . ' ' 

Judid^ Oepertmeot* ' (dgoed) 

3 March 1841. Secietary tcvtM ^venuMqt of Beni 


(No. 39-) ' ; 

Frpnii 'F. /. Eaq. Junior Seerettny to the Oovenuheoj;: «f Indian to 

F. J, £sq. Secretery^to Gorerptiteni 




ifso J11W.4840. I AM directed to a(#iqwlW(ge the reedpt Of your leticif 

if 17 )10^^1840. of the nnmbera and .i^t^ A^ted;|n‘i^ with t^r 

i5i,bottiof36jan.i84t. respective encloeq^ d^ ifae.seld of huideid 
a lH,rch i84t. nrpperty jpexecU|wp qi coojt; and to 

the Bight honourable the Governor of Bwgd will celjj^ upon the Sndddr Court to 
submit, a draft of the lules of praptice under which ttfey would pro^Se that sates 
should he held By judicial officers^ Until die Gdvernw^jgeneral in Ctfundi shall 
see these rules, and be able to ju4gc, of the responsibility under which the sal^ 
will be made, and their applicability to all descriptions of tenures, his Lordship 
in Council feels unable to decide as to the expediency of altering the existing law 
on the subject of sales of land. . ' 

2A^ As connected with this subject, I am desired to transmit, ft>r submissbo to 
^le Bight honourable the Governor of Bengal, the accompanying copies of a letter, 
No. 1,626, dated the 17th November last, aud of its enclosures, from the secre- 


tary to the government N. W. provinces. 

Fort William, 

29 IVfarch 1841. 


I have, &c. 

(signed) F. J. RaUidm^ 
Secretary to the Government of India. 


172.) 

Prom F. J. H(Mday, Esq. Secretary to the Government of Bengal, to T. H. Mai* 
dock, Esq. Secretary to the Government of India, Legislative Department. 

Sir, : . . 

In compliance with the requisition conveyed by your letter (No. 39) dated the 
29th March last, I am directed by the Right honourable the Governor of Bengal to 
transmit, for llie information of tbp Stqireme Government, the accompaaying letters 
from the register of the Sudder Court and the secretary to the Sunder Board of 
Revenue, relative to the existing laws for the sales of land in execution of decrees 
of court. 

1 have, &C. 

Fort William, (signed) F. J. J^alUday 

1 February 1 842. SecreUjry to the Oovernmeht of Bengal. 

P. jS.-~>Please to r^um the enclosures. 


(No. i4J.) 

From J. Hmkifu, Esqt Register of the Sudder Itowaimy Adawln^ Fort Wi(liani|> 
to F. J. HaiUd(^iy 'Bsq. Secretary to the Ooweniment td* 

Depariiment. , 

Sir, ^ . 

I AM directed to achaowledge the ^eipt of your letten, Nqa. 6^4 and 
dated respectively 13^ April and. I5tb June 1 a^ togf^er wMi tbe^ endom^ 
relative to the existing laws for the of landt^ pix>j^y,^M«lKiim^ 
of court. The retUy pf the fprmer letter was oak the eve ^ mpatoh when 
latter communication w’as received; but was withheld, !(;: in oraer to haiaye the 
court to dispose of the subject WUlipot mUlti{ilying letuhn, and if cptlktl ns draw 
as possible the altosdy lengthendd corresponiaetiGe dd snhjiect; ^ * 

3.,|n reply, I am desired to state, that the pf the eei^ iidt of ojmien 

that s4to of landed propel, in exednltmi of made as at 

ptoaent 



mm 


tin iwranitli <rOtt .j^is; lioi^ tlni^^p^^ |b Sikt 

ejcj^MlMd iit^^fte letters &o«a the SuKldee'fioiute Ibeeeitei te .AMwM* mhI 
from the secrcteryto ibe Ooreritele'^.ltf Agte» ^eteJ iWi^Ke#<dy <tet,< 3 fcteber 
and i^tb November 1840, end in tbat fnm tto Sudder fioara ^ Itefenoe to 
ybor^dress, Noi. a^s* lf«V and theyctnuddar tbet wem •» Act 

of the ^ H dnA of «||ncb aceompoiiea tee leMer eomteinikotte^ 
paie«d,^'abd ete» tnl^ eimctei|te there would bo. ao^<wese fw 

complaint, and delay could n^ eriee but nefikct, for wbidt tee gaUty 

tndividoal wmild of coarse be answerable. 

3. Mr. Tucker was long of the same t^tenon as his colleagues ; and he stQl 
coRsiddra^ teatte tee eitekA:^«^^liP»«o^^ ^to eoateiae ^ ptf^t 

ayitem of edMiag ptef^ tb» ^ciMKRlwteiiiMa rovemm 

should possess tee power proposed to be eonterred upon teem by tbe ad section 
of ten Jy tewSoddv Board c$ Bevpue for the Lower 

|te»vli>pes^ Itfri' Tbl^r, l^never, nte, tecbntly seen so much of the deleyt and 
ol^uctiona te ItA bf under tee syatej^ now in force, 

of.,ca|^g#> tee aid ofteb iibtebii^a telbo^^^ nl'es in esteeiitipp of 
. the doty sbould be altogether 


dectep of epiirL that be ir now, of : of 
tmnsfenod fo te^ Mioal officors, ' 

4. An. eatrect from tee prbpos^ |:^y V jimiir hsHer, No. 614, , of the ante 
April last, which was predated before tV* tecetpt of your letter of the 15th JuM 
following, wilt show tee dpliiion entertained by the late Mr. D. C. Smyte, in 
regard te d*e subject of the call uiade upon tee court by your first commmncationy 
end to tee rules for tee conduct of sales, which are herewith submitted. ^ 

5. Should teOigoverpmetit resolve to transfer the duty of conducting sales to tee 

judiew autbtentfos, foe <foort unanimously would suggest tee adoptiou <d‘ rules, 
a draH uf which i$ herpwite ^ubatitted, as requested in the letter of tbe Sopreme 
Government of the dqte March last. Mr. Lee IVnrner is of' opinion that the 
sales should be conducted by an oflicer appointed for that 'iq^ific purpose. 
In this opinion the court, generally concur; but they consider that, as an experi' 
mental measure,, t,be duty b^ entrusted to the sudder amecn of the district ; aud if 
the plan be found to answer, thattbeii an officer should be appointed, a* sug^ted 
by Mr. Lee Warner. * 

6. 1 am desired to take this opportunity of stating, that in ccn8eq||ence of the 
unsettled state of tee question involved in the correspondence under consideration, 
the case alluded to in t»y letter, No. ),tl77> uf tec 5te June 1840, as wel) as some 
others of long standing, arc still pending on tee files of the tourt. 

7. The enclosures of your letters under r^ly are herewith relumed, copies 
having been retained for the use of thia office. 

" 1 have, &c. 

Fort WUliam, . ‘ ^signed) J. Hawkins, Register. 

ai January 1842. 




No 


Extra ct from the Court’s proposed Letter, showing tee Opinion of the late 

Mr. D. C. ^ytk. 

Par. 3. Mb. D. C. Smyte has d^ted me to state, teat tbe court, in his opinion, 
are now ppt called upon by govefliment to express any opinion on the ^ncval 
question of-transferring tbe sales of lauds in execution of decrees of court, from 
tee. reahuue .tin tee judicud authoriti<e« That sitejer^ Mr. Smyte obaerves, W 
.bemi fuUy.dMKni8ed from June 1837 up to tee present period. The duty of the 
court on tee preaetu occasion is, in Mr. Smyth’s opinion, merely to siteipit a dtaft 
of the rpice of priM^tice urider which stJef cd land may be conveiriently held by 

^ alfove .ther^ort^ Smyth baa purposely refoSisied iMm 

'fflteriog.up^„th}s |«rt ft the sabjpet.. Me deems it suffideut to observe, that 

brought under the conddertteon 
.jpqurt andTot great difficulties fmd jgrhfoous 

^ays.lw^cb;, tee pft^ot impede tbe due execution ct the decrees 

Wine courts of ^s)ticB. It. has become, therefore, ahsmutdly neeesosry that some 
kjtee fibhwU be njade in tee IxriyAr provinces, and it 

PI a^tlJMyLchauge wiUte«. IT** ««lc* ww submitted 
loiJ . appear 


QF .1^/ 

No S * 

Sale in Execvtioo fwpear to Mr. D. C. Smyth to he well ealcnlated for carrying out -tbe^^tetefiosed 
of I>ecn^ of Civil iteration in the law. Should ob^ctions be made to any of tbe 4 tetailsf;Mit Smyth 
^*‘*** - t^pls satisfied that other rul^ may be framed, calculated to meet every difficalty ; 

but it appears in every respect advisable that the consideration of theae nnes 
should postponed until the general.4]uestion of transferiiog the 'sales of daods 
to the judicial officers shall have been finally disposed of by geweroment. 


Proposed Rules. 

Rule 1 St. Every sdle of landed property^ whether malgoozaree or lafctraj, ht eite> 
cution of a decree of court, shall be conducted by the sudder ameen of the district 
in which the property to be sold is situated. 

Rule 2d. I'he .sudder amcen of each district shall be tfiiowed an establishnient 
of English writers and mohurrirs of the vernacular language of the district, to be 
fixed by the judge in the first instance, for the purpose of keeping up such books 
and statements as may be found requisite for me due performance of tfaHs diity. 
To meet the expense of this extra establishment, a deduction of one per cent, 
for the present (subject to such future increase or decrease as may be found 
necessary) shall be made from the proceeds of sale ; an account of which shell be 
kept by the sudder ameen, and sulunitted .monthly to the judges, and quarterly to 
the secretary to government in the judicial department. 

Rule 3d. In cases of execution of decrees, the court, on receiving from the 
decree-holder a statement of the lands belon^ng to the party or parties answerable 
for the amount of tlie decree, proposed to be attached and sold, shall, if necessary, 
apply to the collector of the district within which the lands are situated, for the 
purpose of obtaining any information regarding such property as may be requisite 
to enable the court to prepare the sale papers ; and the collector of land revenue 
shall thereupon furnish all .such information as the records of his office may afford, 
with all practicable despatch. 

Rule 4tb. .After the attachment of the landed property and the preparation of 
the sale papers, tlie court will forward a copy of Ihe leport of the officer who may 
have attached the property, and a copy ot th^ale papers, to the sudder amcen 
of tlie district in wliich the property may be situated, requesting him to proceed to 
the sale. 

Rule ,^tb. The sudder ameen, on the receipt of this requisition, shall use the 
proclamations and notices of sale required by Clause 2, Seclion 3, Regulation VII. 
1825 ; and shall proceed at the proper time to sell the property in his public 
cutchery, agreeably to the rules contained in Regulation XL V. 1793, and VII, 
1825. 

Rule bth. All sales conducted under these Rules sliall commence 011 liie I'st day 
of every Engli.sli mouth (unless the .same may fall on a Sunday or on some 
authorized holiday when the courts are closed, in which cases the sales shall 
commence on the Monday following, or on the next public court day), and shall 
continue dvdic in diem until tliu whole shall have been disposed of. 

Rule "th. On the conclusion of a sale, made as above directed, the sudder 
Bincen shall require the purchaser to pay down 5 per eftnt. on the amount 
purchased, as earnest money ; and in failure thereof shall immediately proceed to a 
resale. 'J'he deposit fiaving been paid, the remainder of the purchase-money 
shall he paid by 12 o’clock of the day following ; and if not so paid, the deposit 
shall be forfeited to government, and a resale made forthwith, without any fresh 
proclauiatiuu or notice of sale being necessary. In all such cases the sate rodbo- 
caree shall record the circumstances in full. 

Rule 8|,h. If any intending purchaser, after having been called upon as above, 
to make the de()osit of 5 percent, on the amount punjchased, shall refuse or o<^lect 
to do so, it shall be competent to the sudder ameen to impose a fitife on 
delinquent not exceeding 100 rupees; cunsinutable, if not paid, to tmprisdnmdnf in 
the civil gaol for a period not exceeding 1 5 days. Vi 

Rule <)ih. When u sale shall have been concluded and the ptfdbase-ttiDne^ {teid 
in fall, the sudder ameen shall grant the purchaser a receipt ror thd ac^- 
forthwith remit the amoi^t (minus the actual authorised exp^!lc» inettri^'"l% 
bringing the property to rale and the per bentage antborized tn«Itolh 2d) to tfiir 
tr^ury of the judge of the district to Ifhich he is hhhlelilsttboidina^^ 
after as may be practicable (being in no cascubeyond day ^ side)' 

the 



l«ag»«ia.«Hat««Rt Aii'’ 

jMMie,:'ti>lth«i«nce.<as^'<KdW.<dBker«nd^'Whi(S^ 



itaitM 


dumaiiigitil,«Qy :otij«ttUoi» which 1^ i^l 

contina w «aiMi|f same, «• toiintt i3uy«CK|Aa Hght 

the i«8uitiimniedMlf%'t6th«'«ad^R«iii<«4-^ '* •!'■■■■ 

Rule lotb. On recei^ by the audder ameen ^ the jponfirmation dt any 
he shall pre^paie a bill of sale, agree(d>1y to form B# to be delivered to tw 
porcbaser. . - -hr , 

Rule 1 ttbi. It is to be distinctly underatciy that the duty of the sudder auieea 
in coadoctnig thisse sales is j^irely ntiBh^riaji (except in cases in ahieh the tnfe 
may hayotb^ ord^ed k/y hiuttell^ in execution of a decree passed iii his court): 
that it will be bis duty to see that the pcopmty is foirly s(dd under the provisipos 
of the Regulation^ applieabie to sales in satisfisctioir of judicial awards ; and that 
he is not to investigate chjectioos which may be urged aminst a coming sale ; 
npr is be authorized even to postpone a sate* exce^it under the special orders 
of thefudge or of the officer whomsy Have directed me sale to be made. 

Rule lUth. It is further to be distinctly understood* that nothing contained^ in 
these Rules is to be construed or shall be eonatrued to interfere in any way with 
the claim of government to arrears of revenue due for any period aritecedent 
or imbsequent to such sales ; all such claims will remain unaiifoctcd by the sale, tho 
same as though no such sale had taken place. Accordingly, no deductions what* 
ever shall be made from the proceeds of sale, except such as are authorized by 
these Rules ; the sale beiug in the light of a private transfer from A to B, with an 
itsjiabilities and responsibilities. 

ulie 1,1th. Whenever a sale of land made under these Rules shall have been 
finally confirmed end possession given to the purchaser, then, if the transfer be of 
tliat nature as, under the Regulations, the collector is authorized to record in the 
registers of knuied prr^rty kept in his office^ the collector shall, on application 
being made to him by the purchaser, accompanied by the original bill of sale, 
make the necessary transfer in the public registers, in the manner prescribed by 
the Regulations. * , 

Rule 14th. The sudder ameoft^hall be rttqUired to keep up such statements anil 
books as may be found to, be requisite and necessary. 

Rule 1 /)th. In the absence of tbe sudder ameen, the whole of these rules shall 
be applicable to the officiating sudder umeeu ; and in his alisonce, to tiie principal 
sudder ameen of the distriet. 


(signed) J. Hawkintt Register, ' 




(No. 275O 

From E. Currie, Esq. Secretary to the Sudder Board of Revenue, Fojt William, 
to F. j. HalUdi^, Esq. $ecretay to tbe Government of Bengal, llcveaiie 
Department. ‘ 

Sir, 

Th 3 attention of the Board havii:^ been recently called, by tbe Sudder Dewanny 
Adawlut, to the delay which has occurred on the part of the revenue authorities' 
af Chittagong, jn efl^tiog sales of landed property in satisfaction of decrees of 
court } and it heing also within the knowledge of the Board, that the question of 
the respective powers of the judicial and revenue authorities, in regard to such sales, 
is at present under the consideration of. the Right honourable the Governor, I am 
4ir^ted tq submit the following observations for his Lordship's consideration. 

In thq particular, cases which attract^ the notice of the' Sudder Dewanny 
Adawlut, a great portion W the delay is I 0 be atirtbuted to a want of method iA‘ 
the Collector's office, and' ^ the commisMoner having cousidcred it^expedient to 
ascertain certain local 4 «tails regaidiug tbe propert;^ directed to be solo, without 
cli^vtng fhat und^^e provisipos of Clause 8 , Section 3 , Regulation V 1 1 , of 1825 
(j^lepded Hy dau^ 1 , section 4 , to salw made by collecting), no such information 
Klfeqtiired by tlmrevenae aii^orities ; but still tiie delay was ai«o fo some rnea* 
i^^^ptttibatnble|o the sy^stem in f<KiBe> respecting sales of this desetiption; and it is 
w)j^ refort^ce .to tiiis sultfct that ,llie. Beard now solicit lus Lordship’s aueutioo 
300 . ■’ 04 - 3 - Hia 


(Jonu. 

14 I'Vh. i843<^^ 
No. 7. 
Knclofiure. 


Preaenl ; 

C W. Smyth, ewj^ 
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3. His Lordship u aware tbatUiere baa baeli conaidorat^lp lilfibi^enee 
u to the extent to whicl^ the coinnilnikmcfini of reetoue M le|i% 
the confirmation or otherwise bf silcS made Odder tbadj^drs of the j^^'^urtai 
Some of the judicial authority have Iteld, that tinder the jfttdViakatV or 

VIL of 1825, the revenoer edsimissioner is restricted to directiii^ the ^h^ptf 
to select for sale such portion of the lands included id the stdtddieirt tr^sidltlra 
by the tivH court as it may appear most convenient to diApbse Of in satli^actioN' of 
die decree ; and that he hai nothing whatever to do eith^ with 'die dedlWdij^dfi 
or reversal of the sale, which rest exclusively with the civil courts. Oh. tile tidier 
hand, the practice of the.honnnissionefl of revenue has, widi very few Oacejidthhs, 
proceeded upon the pnnciple, that a Indgr cdls up<|n the revei||Hie a«^)|Witlhs tO 
efiTect a sale^ it is die bmtdden duty Of the commissioneiii to slee that tte sale fe 
efiected in oonformity with tiie mles upon Which its legality depends, ahd Widi 
which the revenue officers , have better means of becodiing tborougldy fkmversaht 
than any odter class of functionaries. They observed thal^ aidiovwh it is ubiVeh^ 
sally allowed that there should be some hind of confirmation of^'sale previous 
to the realization of the purcbB8e*inoney, yet the law nowhere speaks of thdlbonfir* 
maiion of a sale by a judge : no doubt the judge may, tinder certain .ciitumstances, 
reverse a sale upon summary inquiry; but Clause r, seefion 5,'oi the Hegulatioti 
above quoted (and which was ensait^ for die express purpose of clearing .np^ 
doubts which had previously existed, as to whetner a sale Could he reversed 
except by tlie institution of a regular suit) (rtpvioosly contemplates such Irregulai*i« 
tics only as may be brought to the notice of the court by petition, and makes he 
provision whatever for the occurrence of irregularities which either do not attract 
the attention of individuals imperfectly acquainted with the forms of revenue pro- 
cedure, or, as affecting only the interests of government, arc intentionally 'alfeiWed 
to pass without notice. It has been contended, in short, that unless the soperibr 
revenue authorities have the power of revising' the sale proceedings, there is no 
check whatever upon irregularities and errors which, although passed over in 
silence by the parties, might produce mneh confusion and possibly ultimate injury 
to government; and that diere is a practical absurdity in maintaining that, When 
the revenue authorities are called upon to effect sales, they should not have the 
power of seeing fhat such sales are affected legally and properly, so far as their 
own department is concerned. 

4, But wide as has been the difference df opinion upon this subject, the discus- 
sion has been confined hitherto to the interpretation of the existing law ; and the 
result would seem to show cither that the taw is in itself indefinite and obscure, 
or that its provisions cannot with safety be reduced to practice. It is the wish of 
the Board to avoid entering upon this debataable ground ; and instead of inquiring 
wliut is the correct construction of the Regulations as they stand, they would 
rather solicit his Lordship to consider what would be a good and sound HW for 


the future. 

.5. It .seems to the Board that the rtopective provinces of the judicial and revenue 
auttiorities,^ in regard to imles in Satisfaction of decrees, are clearly marked out by 
tlie reason and common sense of the esse. It has been detenhined tbUk siles of 
a certain description of property shall be made through the agency df the rbvohUe 
authoriti<?s. The function.s of these '''authorities are*purely^txecutive. Neither 
collector nor commissioner has anything to do with the justice of the order (Erect- 
ing the Sale,|^4)or possess any power to decide upon claims advadeed by third par- 
ties to the property advertised for sale. These matters must be ddtR with by the 
civil courts, and by them alone. It seems, however, equally dear that the revenue 
autiiorities ought to have the sole control over the Mtualipale'' proceedings ; and 
that after a sale has been efiech^ by the collector, tttopapers should be submitted 
to the commissioner, for the purpose of enfabito^ him to ascertain whether the 
advertisements have been properly issued, tlie interests sold rigbUy describe, apd 
alt necessary formalities of sale duly observed: To these ^intis die oolibfiiit|doW 
should limit his attention; aiid'^pod b'eitig safilsfied )hat BiU '|kboe^iagk hh 
been properly conducted SO far his depattm^ is concerned, he Shb^ fidfliy' 
the same to the civil court. If the eomtoissioht^ shontd be opiuSem'd^ Qie:^ 

sale has not been duly and properly made, jbe should reverse a' 

retole ; notifying the fact to thU civil cofir^ Whfoh dtottki hayU 
fering in either case. On the Other hand, the'clvil dbtltt Sh’btttp'iaxeil^ic^ 
power df reversing on summary inquiry, i)^h any (jutoCphiilf ibdi^ectbdwi^ 
the order directifig the sale, questions wiitch the revUh^JUUthontRi' i^ hot be' 
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"lifai^y to i. but it woui^ be ex{^i^nt to piwi^ tbat tbis Jpower ^pf b^Jb : 

iM|ibiB^r|r revprsftl sbouldUH>t be exercis^, yipon si^piwAi^OQi ^‘Ub- «f n«or«»*^Ci#M 

^'4 m^uJSauted pe^, and,«s t^ iaquirie!» ?<Mmectwjwiw» overy wpu' Court** 
tin qpite fiiowi the proceedings. of|id<;^ the j^ioid w O^e 

6. If al^^s io^tneBb^rd so evident that th^^^ugtit, if possibly to be Q^ iD^> 
ferenep OQ tbe ^li of the civil courts yritb. thet'^uliar functions of the 
d^j^jirUneM^ ,and vice veris 4 » that they 4o,bof consider it nec^sary to adduce anv 

in soppoit of the poaittoii. . They would, bourever* iiHonirk 
btiedy tbei tbe ci^l courts nave not^within dKsr reach means of checkiii^ 

irregulaif^esiln ^ conduct pf sales, nor can they.be supposed to be as converswoft 
vtith the forms pf revenue procedure as the officers at the bead of that departinenb 
and it would bo by no means difficult to. adduce cases in which the timely inttu:^ 
ierence of the lo^I commissioner, or of the Sudder Board, has alone prevented 
the consummation of illegal sales iu satisb^ction of decrees, and jbe oonaequeiU 
iiuury.,|nd oonfusioo which would have, ensued ; for the grounds of interferance 
are frequently so strictly of a hscal natnre as. to preclude the probability that they 
shopld ever baVe been brought to the notice of the civif court. Two instaiices 
may be adduced as illustrative of this observation. Talooka. Jidppre cousbted of 
13 | villages with a sudder jumroa of Jis. 2,801. A decree was obtained amiinst 
two out of several sharers in the estate, and the polleictor sold, not the ri^ts 
and interests of the two sharers, but three villages, with a speeffic jutuinu of 
Us. 2,027. 1 1 . S^.Vithoutany previous butwarrah. There were other irregularUiOf 
in this sale,, hut the one just mentioned is a striking instance of the misclii^ and 
confusion which might result if the superior revenue authorities were to exercise no 
control over the proceedings of . their subordinate officem in regard to tlmse sales- 
Again in 1838 upwards of too villages bcloogiug to the estate of the lato Baboo 
Byjuath Sabo, of Patna,. -were illegally scftarated from eaci/ other and sold with spo' 
cific jnmnias in satisfaction of decrees of court, a course of proceeding which, had 
it not been for the interference of the Sudder Board, \vouid liavc been fraught 
with danger to the revenue of goveruinent at any future period when the pur- 
chasers or their heirs and representatives might have colluded together w ith frau- 
dulent intentions. 

7. The Board would also avail themselves of this opportunity to suggest . the 
expediency of uholishing the existing form of practice, under which the civil court 
is constrained in every instance to apply to the revenue commissioner for his sanc- 
tion to a sale, instead of issuing its precept direct to the cidlector. Much delay' 
is necessarily occasioned by this cir^itous mode of proceeding, which, now that 
the collectors are authorised to advertise estates in arrears to (roveroment without 
previous application to the commissioner, has nut even the plea of uniforinity to 
recommend it. 

8. Should his Lordship be disposed to adopt the suggestion i;ontaiued in the 
last paragraph, it w^l he necessary to modify Clause 2, Section 4, Regulation 
VII, of 1 825, by. substituting “ collector” for “ Board of Revenue”, and to rescind 
clause 3 altogether. The Board, transmit herewith the draft of an Act for the 
consideration and approval Of the Right honourable the Governor. 

i I have, &c. *' 

Sadder I^rd of Revenue, (signed) £. Currfc, 

Fort lViltiiSm, 21 May 1841. Secretary. ^ 




’Preamble. 


WsKRXiAs'it is desirable to curtail the forms observed io selling tiie rights 
interest of indtvjdnais in-' satisfaction of •decrees, and to define with clearness the 
functions of the court ^aud^evenue authorities in such sales ; 

following rules havo been loacted to be in force from the date of their pro- 
n^ulgation.''^^ ; < 

”2. Such portions oli RegulutioBS XLV. 1793, XX. t 795 ,: XXVL. J803 and 
Mil.' ] 823, as l^^yide that the eivil icourt sludi apply to the Board of Revenue to 
m be madm are betehy rescinded | henceforth, thacourt will traus- 

maf Rie' of Itnms required by clause ,i 4,^.jKi^iation VXl. 

1825, dimt to thej^collecbr of revenue, and the collector shall in future be com 
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patent to advertise and to proce^ to actual sale without 4 dy jfrference 

for sanction to the local coinraipwoner of revenue. ' 

3, In modification of ChiSusc i» Section 5, Kegulatiim VII. 1835, |t bhisyeby 

further enacted that, ' 

Wjien the collector has completed the sale, he shall tr^amit the sale papers to 
the commissioner of revenue, who, if he find any irregularity in the mode of pub- 
lishing and conducting the sale, shall be competent to reverse the sate and to order 
I resale to be made, jf no such irregularity be found, or after a resale iej^lly 
condueted, the commissioner wil} certify the completion of the sate to the |^rt 
which may have ordered . the same, and the court shall then, and not until then, he 
competent to confirm t|je sale. ¥ , 

4. It is hereby declared, that all sales made under the authority of an order of 
a court of Justice are of the nature oj^privatc transfers from one individual to ano- 
ther, and carry with them all their responsibilities, and do not in any manner what- 
soever affect the rights or interests of the state. 


(No. 15,) 

From'^ecretary to the Government of India to C. C. Sutherlandt Esq. 


Sir, 

J AM directed by tlie Right honourable *ihe Governor-general in Council to 
transmit to yon, for submission to the Law Commissioners, tlie accompanying 
papers noted on the margin, relating to tfie existing laws for the sale of landed 
property in execution of decrees of court, and to request that the Commissioners 
will submit a report on the subject, at their early convenience, for the consideration 
of the .Supreme Government. 

•2. You are requested to return the original papers #ith your reply. 

*' I have, See. 

(signed) T. H. Maddock, 

Council Chamber, Secretary to the Government of India. 

14 February 1 842. 


From the Indian Law Commission to th^ honourable the President of the 

Council of India in Council. 

Wk have now the honoulr to report our opinion upon the existing law of the 
Bengal Presidency relating to the sale of landed properly in execution of decrees 
of the civil cour\s, which subject was referred to us in Mr. Secretary Maddock's 
letter, No. 15, of the 14th February 1842. 

2. The correspondence received with this reference embraces four questions : 

First, The maximum quantity of lukheraj land which by the terms “small 

portion.s of land held exetnpt from the public assessment,” employed iti Clause 2, 
Section 2, Regulation Vlt. 1 825, it was intended by^that clause should be disposed 
of l»y the courts in execution of their decrees or other process, witl^out application 
|o the revenue authorities. 

Second, The expediency of discontinuing the transmission of English transla- 
tions of decrees to the comrai-ssioners of revenue, on|pcca^on of making applica- 
tion to those officers for the sal^ of lands in satisfaction of such decrees. 

^ Third, 'fhe ascertainment of the relative functions of the civil courts and tlie 
Commissioners ol' revenue in regard to the confirmation or annulment of sates of 
land ‘made by collectors of revenue in exe.cation of decTee.s. 

Fourth, The expediency of traqsferring from the revenue to the judicial autho- 
rities the duty of conducting sales of land in execution of decrees or other judicial 
procc.^s. ^ . 

3. Oik the first point some of the revenue authorities ia the Lower Proviitces are 
of opiikion, that under the clause specified the courts are auth|rised to sell ai^ 
parcels of lakhcrsq land not exceeding’ 100 beegahs. *^6 reason assigned for this 
opinion is, that the govermntknt having abandoned to tite-hmdholders the reve|tue 
assessable on a|l such parcels iti case of the resumption of the laklieraj tenure, the 

intervention 
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ijail|orv<;otiop of the n^nue officers in idie dispose! of them by publ^sele is not 

heceisaiy for the protection of the gpveriniiiiie^l ^ * * * - of |>«re<Mi of*®*** 

:^The AJlalmbad Sudder Court have expressed^thefr t^pndni’ienee in fhis Vieif of the 
intentions of the Lej^islatore. The Calcutta Sudder ^oOrt,^on ^e contmiy/regard. 
the terms as litni^d to portions not exceedii^ to beegahs. Both%mrtiti^g|^ in 
recoinhiending an explanatory Act for the settlement of the question. 4 ' ' 

4. It does not appear to ws that the meaning of th<;-se terms can be dfscpvet^ 

by reference to' the resumption jaws. The trinit which the governmetd^ him 
imposed upon its own right to the revenue of lakheraj lands, held under invalid 
erauls in certain parts of the country, is not uniform. In Bengal, Bchar, ortd 
Midnapore it entices ginn|s of too bcegahst in Benaies, grants of 50 beegahs 
only ; whilst in the Ced^ and Conquered Provinces, including Cuttack, the govern- 
ment has not relinquished its right to a revenue from the smallest extent , of land 
held lakheraj under an invalid tenure. 'id' ^ 

But tile expressions iii question are general, and the clause containing them is in 
force throughout all the provinces of the presidency. 

5. The rule was intended to legalise a previous practice ; and we find, on an 
examination of the documents on which the provisions uf Regulation VII. 1825 
were founded, that the parcels of lakheraj land sold by the courts without reference 
to the revenue officers are therein described as small parcels, of a few ^gahs, or 
such a« when situated in and about towns, afforded suitable s[)otK for butlmng. This 
result is confirmatory of the view takeii by the Calcutta Sudder Court, and a declara- 
tory Act in accordance with that view would, in oar opinion, give a correct interpre- 
tation of die intention of the Legisl^ure at the time. 

ti. On the second point Uiere seems to be no difference of opinion ; and it fur- 
ther appears to us that the transmission of the copy of the decree to the revenue 
officers now required by law, might likewise be dispensed with ; and tliat a tabular 
statengmnt, specifying the number of the suit, the names of the parties, the date and 
.substance of the decree, the court by which it was passed, and the profierty proposed 
for sale, would convey to tNhsc officers all the information they would require. 

This statement, ns sugge.sted by the Presidency Sudder Board of Revedtn^, niig^it 
be sent direct to the collector, ‘who should be empowered to proceed to actual sale 
witiiout previous reference for the sanction of the local commissioner. 

7. On the thiid fioint, viz. the relative lunctions of the civil courts and revenne 
authorities in respect of the coniirniation and annulment of sales of land in satis- 
faction of decrees, a great diversity of opinion exists, which has in some instances 
produced very embarrassing results. Of the existing law difl’erent views have been 
taken by the Courts of Sudder Oewanny Adawlut at Calcutta and Allahabad at 
different times ; and the opinions of the inemliers of the Presidency Sudder Board 
of Revenue are not in unison on the subject. 

8 . Tbq que.stioD generally relates, to the constructiowof Regulations XLV. 

XX. 1 705, Sections i,')-27, Regulathm XXVI. 1803, and Sections 4 and 5, Regu- 
lation Vll. 182.5 ; and the specific poinis of difference will be beat understood by 
a statement of the several opinions, which are as follows : 

First, That the duly of the collectors and commissioners of revenue consists 
solely in selecting the lands of die debtor (or sale, and in 'making the sale ; and 
that it rests with the courts to confirm or annul the .sale when made ; the power of 
confirmation being inferable from llic power to cancel tleclared to reside in-thc 
courts by Clause 1, Section 5 of Regulation VII. 182.5. ,, 

Second, That the courts have power to reverse, but not to confirm a sale ; the 
liUter formality resting with the commissioner, and being necessary to the validity 
of the ^e, biut not toi^be re.sorted to until it has been ascertained that no prohi- 
bitory order is expected from the court. 

Third, That the courts possess no power of confirmation ; and that no formal 
copfinuation ia necessary to the validity of the sale. P 

Fourth, That the revenue commissioners have power to control the procepflings 
of the collectors in the" ccyduct of these sales, so far as to ensure regularity attd 
conformity to prescribed rules; but that this power in nowise affects the acknow- 
ledged aothority 0/ the xourts to cancel the sale. Such is stated to be the prin- 
cipfe qn which tfie commissioners of revenue act in the Western Provinces accord- 
ip^d^circular oj^ers of,|^)e Allahabad Board. 

Fifth, That tHI confirmation of the reveritoe commissioner is nece.isary to the 
va^i^.of the sale; a^/hpthis revikion, and if requisite, reversal of the .>-aIe, 
shhuM.be omfined to <h« en^cemend of the prescAbed legtl formalities, and the 
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No. 8. 

Suit in JSniwiitMm fMrotoction of the rights of goverftmentk ood tbst the iilbverof Jtkfe cnuiiL'te'TCifefie 
^ %er«ea of Civil 4;||0 jy meaot to ftppljr to •ctfeuiontBiices fod^eadentof the mere txuloet c€the 

CnnHi. ttles, andaflSf<rtling the,ngble,«iiBt«w»ted fwuliee. , 

In confirmei^ bf tKin eidw it is orgedt that tl^is sQpportod'fay firdtltQt «f 
tlie revenue authoritiet;ijp tbliiOwer Promoes Irom 1793^0 the present tie^.aad 
that the conduct of sales being comoaitted to them) tbiw most necessarify 
held atisMrerable for the 4ut7 being properly perfonoed. And to cxerapli^ ^e 
neccraity of this controljingpower fw4he protection of the iotenests'crfgofermaent, 
two instances are adduced, in whid^'speeific lands were sepeiated ^froIn titt estates 
to wbicii they belonged, and sold by the coUeotors with specific jomnaas arbintirfly 
fiycd, without any previous inquiry into their real assets,'ton whii^ alone die allot* 
nient of the jumma could be made in the manner prescribed by Im. Such irr^* 
larities, it is observed, were not likely to come to the knowledge of the courts, nor, 
if made known, was it the duty of tbo|courts to rectify tliem. 

9. Wo think that a comparison of the Jaws .which bavcf^heen passed from time 
to time up to the late Act of 1841, for thc^oonduct of s^es of lands for arrears of 
revenue, and in satisfaction of decrees, will throw light op this qnestion, and perfii^ 
lead to a satisfactory solution of it. 

Sm. 3, R't- VJI. 10. From 1 793 to f 830 no sales could take place for realizing arrears, of revenue 
'^30- until the unction of the superior revenue authorities liad been received to tbe 

arrangemipt of the lots as prepared by the eoUector i in , the , last-mentioned year 
the necessity of this prior sanction was dlmoyed. There is no provision in any of 
the Regulations from 1793 to 1822 for the transmission of the account sales for 
the confirmation of the Board., or commissil^rs of revenue after the sale had 


S««. 30, Reg. VII. 
t7!». 

„8«c.98,Reg.XXVI. 

*j8o8. 

Sec. 34, Iteg. XJ. 
18«9. 

Sec. 4, Jlcg. Vri. 
1830. 


Sft Cl. 3, Sec. 4. 


Rep. Xl.V. 1793. 
Keg. XX. 1795. 
Sec. i/;-97, 

Keg. XXVI. 1803, 


Lf tier from the 


taken place, but the Board of revenue was by law expressly made responsible. for 
the careful execution of the duty of conducting sales of land for arrears of revenue, 
and we believe it ever was llie invariable practice to transmit such, accounts, and to 
consider no sale complete until the confirmation of the superior authorities had been 
received. In 1 822 such confirmation was by positive law made necessary to the 
completion^ of the sale. # 

,< .1). So also in the original Regulations for the sale of lands in execution of de- 
crees, it was evidently the intention that the letting of the lands should receive the 
sanction of tlie revenue Board before the actual sale ; the appointment bf the 
juiQina on the specific lands selected for sale, when not composing an entire estate, 
in one lot, being preliminary to the is.siie of the sale advertisements. Perhaps the 
practice was so far modified, after the enactment of Regulation VII. 18^5, as that 
the collectors were authorised to select the lands and proceed to sale, without tbe 
previous sanction of the Board of revenue to tbe arrangement of the lots, as was 
afterwards the case in sales for balances of revenue. It appears to have been the 
general practice throughout all the provinces of this presidency, frohj 1 763 to the 
present time, for the collectqjrs after sale to transmit the account sales for the con- 
firmation of the Board and commissioners of revenue. Indeed, the law which 
declared the responsibility of the Board of revenue for the regularity of public 
.sales of land, is nlaced, in the Regulations for the Western Provinces, after the 
rules for sales botn for arrears of revenue and in satisfaction of decrees, and may 
well be held to apply to both. ■■ “ 

It is reasonable, on general grounds, that this controlling power should exist ; it f 
is absolutely necessary foi|t.the security of the public revenue, if, according to the 
.strict letter of the law, the jumma be apportioned bn landibdetached for the pur- 
pose of the lale from an entire estate j fliore es^ially if, since the passing of 
Regulation VII. 1825, the duty of arranging the lots has been committed to the 
collcctoivs. ' 

In fact, in the- contemplation of tlic law, it was formeriy the Board, and Is now 
the commissioners of revenue who conduct the -sale, and not the collectors ;.^nd 
though tbe sales, when made in tbe ziilalis, are made through the agency of!::the . 
collectors, they cannot be said to be completed until tbe superior auchoFities,’*iiy ' 
confirmation, have made the collectors' acts their own. Tbials the view’ taken by 
uvo of the judges of the Allahabad Sudder Court. " 


Allahabad to tJiP 
Calcutta Sudder 
Oewaniiv Adawluf, 
April 1840. 


; 12* The dimcolty appears to have arisen from th| provisions of 
Regulation VII. 1825, which declares tbe power of the civil mmma)r% to 
set aside for irregularity a sale made by tbe revenue authorities in satiidhotiOn of -a 
decree ; but we think that bo inference can fairly bedrawh frooif this rale, to the 
(■rtjudice of the controlling power of the commismneila of revenue. The long- 
c-stublisUed practice the revenue department mast bara 'been well knibwfi to the 


government 



gsmnnmt «t> tte tun* <tff tb* p«t»ing of tbi» 4 «w tad as ki ctMM <if sates for $sie fo 
timit.ctf jcstoae confirmed fay dm JBoaid and oatHnisste^ dteiasIhwSflJd parttes"«f Dscwm 
were at liberty to institute temhu* ttiita' ibs tha 

•gfowMl o| wre^sterityv tfaey nfigfat, undm' th^ getMl^l lak^asb twBoarse to sm*. 10,11, 

' nitfct'tame^'u) oMes of sales, it txeci^Mu) iif i^ttorty confirmed* ‘ But Reg* ni. 179s* 

ff^rofaiiddy instaaeu faad^oecQtf^ of the etvU courts su^aifUy setting asfalb sales ^ 7 . » 5 ,Reg-«‘ 

of lba,last>fncntioned clssa, on account of irr^larity in publishing aind ebndut^* 

itA tbeiB ; of the tegdity of wfaidi proceeding, as no special la w had investid them 

uritfa sm^ power, doubts mig^t well booatertained. We say pr<d>ably, for neither 

iii4fae:Tecords of government, nor of the FVesidcncy Sudder Dewaimy Adawlut, 

wfaemlhe RsKui^Qn was foamed, can w« find any notice of the particular chr- 

cumstmices wfamli M to the insertion of this imetion. The intention of it appears 

toliam beoi tofomisb partiesdeetningtberoselresaggriered by the mode in which* 

die sale was conductesb n cheaper and spe^ier remray than a regular suit, aod to 

'Ofayiate the delay wliv^ would otherwise Occur in the execution of the decree. 

13. If the prtoent system of effet^g safes of land In satisfaction of decrees is 
mdtttarnedi'it might be proper to provide, that parties dissatisfi^ with the safe as 
irregular, should first prefer their objections to the commti^iooer of revenue, and 
in chse, he confirms the sale, and of thdr still being dissatisfied,' that they shall be 
at liberty to petition the court within a month after such confirmatit^ ' But that 
no ptea Oh the ground of irregularity shall be admitted by the court, dmess it shall 
have been urged to the commissioner, orunless the failure to dp so shall be satis* 
faetorily accounted for. 

14. I'be last and most important point to. bo considered is, the expediency of 
transferring from the revenue to the judicial authorities the duty of conducting 
sales of land in execution of decrees. 

1 5. Before examining the reasons which have been urged for and against this 
meaaare, we snail review the past and present state of the law relating tu sales of 
land, both for arrears of revenue accruing thereon, and for the realization of sums 
due on account of decrees of court, so fur as they concern the question beioru us. 

lO. By the original regulations for the sale of lands for Sec. jo, 179a 
balances of revenue, the revenue authorities were required to 
select for sale such a portion of the estate of the defaulter as 
was sufficient to liciuidate the arrear, and to allot to that por- 
tion a share of tlie fixed jummu of the entire estate, to be cal* 
culatcd according to certain established rules. This apportiun* 
ment of the revenue on the detached lands was considered 
necessary for the ascertainment of tlipir real value, and cohse* 

■qucfitly for full developcinent of the^enefits expected to re.sult from the per- 
manent settlement of the public assessment. Out whilst justice to the purchaser 
required this allotment of the public burthen, the sbeurity of the revenue equally 
dematsded that it should be made under the .immediate direction of the revenue 
officers of government. 

17. Subsequently it wqs enacted, that if the lands to be disposed of consisted of Kc^;. v. i7!^>, rx- 
. distinct mehals, separately asse^cd for the public revenue, they should be sold in wnded t« itmihrcii 
distinct lots according thereto; or though not se^jaratcly assessed, if they were of , 
considerable extent, and so situated that they could without much delay or <liffi- ci. 4, Soc. 2, 
cplty be divided into. distinct lots, they. were to be so divided aod sold accordingly. it'K- XXVi. 1803, 
But an estate might be sold entire, '^n the written application of the proprietor ; * 

or from Ipt^l circumstances, it might appear more* for his advantage that l^e 
whole should oe sold in one lot. ^ 


Sees. 13. 34, Bee. XtV, i7;)3. 

Sor. 30, Reg. VI. 171)5. 
fiec .' 7 , Bor, XXVll. 1795'. 

Cl. C, S«c. 33, Bept, Vli, 1799. 

Sec. 37, Heg . XXV. 1803. 

Proainblo sad Sec. s, Reg. XX VI,. 1803. 
Cl. 1, Sec: do, Reg. XXVII. it 
Sec. 97, Reg. IX. 1805. 
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' 18. It was found that the zemindars, taking advantage of tlid'want of inforinu- Sees, si, 98, 
tiQQ in the puldic officers of the real assets of estates, encouraged instead of prevent- R«g. Vil. 1799. 
.ing 'the public Mies of portions of their lands, for the purpose of repurchasing > 
the same io fictitious’ names, at an under-rated assessment; or of rediicipg the 
assessmeat upon file i^sidue of their estates by over-rating the pro}>ortion sold. 

To remedy this it was provided, that on the occurrence of an arrear, the estate or 
pmution iilteoded for safo^ould be taken under the immediate matwgemcnt’of the 
eolleetor, in the expectatfon Ifaabfoe plight thus obtain sufficient data for the allot- 
nkont ef the assessment prepw^ory to a sale at the end of the year. But this Fft-amb. Sac*? 9, 
found n^ifficacioiw, it was^terwardkwnacted, that where an attachment for 3 *| 5 * i. 1801. 
futrears of revenue beci^ iweessary, the entire estute idiould be attached ; and iieg.’\xvi,\fio3, 
iti cose of the exisUo^p^niaqr penalties provkigrineffibc^l to compel the pro- 
iSiPO* 3 P 3 , * V* prietors, 
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prietors, or their farmers, to produce their accounts, libe whole estate was to b®’ 
iinmtsdiately sold for the 8rrear.v 

19. It was also found that the operation of tbe'ru|e requiring tltat such lands'^ 
sltoulH he selected for sale> as ^ight appear likely to sell for the amount to be 
recovi red by the sale, and no wore, »ves prejudicial to the public idlerests in bhe 
sul)division of small estat^, as well as to the proprietors of such estates, by parcel-, 
ling thorn in lots so inconsiderable as to prevent a competition for the purchase of 
them. The revenue authorities were therefore empowered to sell the estates pf 
<lcfaulter« entire, when the sudder jumma did not exceed .500 rupees;- ot' when the 
surplus proceeds of the sale, after discharging the arrear, were likely to be ibcon> 
sidorrihle. The provision for tlie public sale of estates of consid^ble extent, in 
distinct lots, was also declared not meant to require the division aM distinct allot- 
ment of a pergiinnah, turuf, or other established local division, which were to be 
preserved entire. ; 

‘JO. The rules for the sale of lands in satisfaction of arrears of revenue having . 
I)ecn thus simpiihed, it was thought that it qpuld seldom, if ever, bO necessary to 
sell a fractional portion of an estate, such as eight annas, four annas, or other 
proportion, to he held injuint partnership or common tenancy, without a previous 
division of th<‘ land, ana distinct assessment of the revenue thereon ; and us such 
sales wore considered to depreciate the value of the property sold, from the uncer- 
tainty of the assessment, and the responsibility attached tq,.thc share of u joint 
undivided estate, it was enacted that sale of that nature should take place 
without the express permission of government. 

21. On the consolidation in 1822 of the laws relating to the sale of lands in 
liquidation of revenue balances, a discretion appears to have been left with the col- 
lectors in the selection of the lands for sale ; but in case of their proposing for sale 
lands forming u parcel or fractional part of an estate, they were to explain to 
the Hoard of Hevenue the grounds on which they fixed the proportional assess- 
ment. 


22. Bcldrc this period it had become a general practice throughout the Lower 
Provinces to sell fractional portions of estates^ without a division of the lan<l and 
apportionment of the jumma, except in cases of e.statea assessed at a jumma not 
exc<^etling .'joo rupees, which were sold entire. The facility which this description of 
sale aftorded of realizing arrears of revenue was its great recommendation, and it 
may he doubh'd whether after the passing of Kegulation XI. 1822, it could be 
doomed « legal mode of proceeding. That Regulation, by which Section 11, 
llcgulatiiKi 1. 1801, and SectiotJ Regulation XXVI. 10O3, were rescinded, 
apparently contemfilatos only sales of entire ^stales, or specified portions of estates 
with H ilcfmitc jumma a'^sessed thereon respi^ivcly. The i)ractice wM considered 
objcclionjiblc by the Presidency Sudder Board of Revenue, ns creating interests in 
common tenancy, and as tending to depreciate the value of land by npening a door 
to indefinite sidalivision of landed projjcrty ; and they accordingly prohibited it. 
Blit, aware ot tlie difficulty and delay attending the original process of severing 
from an estate a specific portion of land with a jumma specially a.ssigaed to it, they 
laid ilown the general rule, that every estate should be sold entire for any anipunt 
of halatice due upon it. unless the collectors were in possession of accounts suffi- 
r'iently accurate i'ully to .Satisfy thent that they liad the means of determining a 
j)ro[)ortioTiate adjustment of the jumma upon .specific lands or mehals of known 
limits or divisions contained in entire, estates, without incurring any risk of loss. to' 
trovernment from the distinct assessment. ^ 


23. Under the law recently enacted all estates are now sold entire^hatever the 

mnoiint of rrvenue balance due. . ,i 

24. Th(' laws relating to the sale of malgoozarce lands in satisfaction of decrees, 

!.o far as they regarded the selection of the lands for Sale and the adjustment of time 
government jumma thereon, were preci.«ely similar to those originally vcgulatlng 
liu- talcs of lands in liquidation of revenue arrears, and were based on the same 
princiiiies ; and the reasons why the duty^ of conducting sales on the former 
accomn was committed to the revenue authorities w'ere: ** Because they are in 
posse.ssion of the accounts and information necessary foc^he adjustment, and the 
superintend iiq» the details of attachment and sale Hmuld ncTOssarily occupy much of 
the time of tiie courts, and often occasion a d^v in the enforcement of the 
dccipe.;^ t 

23. These laws, though for a rime modified in pai^i^ accordance with the 

modifications of the rul||i for thfe sale of. land? foprinijlfa revenue, have since 

. ^ . r- 
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1829 stooNd as th«j origtun^y existed, exceptii^ ti^t g^inieiM aod earebanb are now 
sQld immedittteljr4y tlwcoorts. In the applicat^dil of them ^ eame difficulties 
wwe ent^im^rra as oppo^ the sa^e of laiids in Midjil^tiioQ olprrea^^ 1-^* ’ *' 

wj^* c^qcM in the aame nuumer, and the evii,lmuk^i tmretnecKed hy law,.has 
obviated ip {amctice. The revenue authorities, uHm caited .on to sOH inal- 
^ooxsree lands in satisfaction^ of decrees, dispose ck die urhole or a . .part of j^e 
debtor's inhHest in the entire j^tete or in some specific fKirtion of it, without ai^ 
adjustment af .tbe government Jtiimtna. ^ Wo deem this practice to he at vamnee 
with the law, but we <think that practical convenience requires that it should be 
legalised. ^ : 

a6. We noulprocecd to state shortly th(5 grounds on which toe proposed traus* 
ference of the duty of conducting sales of land in execution of decrees is recom* 
niended by the government of llengal, and advocated or opposed by the Lieutenant* 

TOveraor ^ the north-west Provinces, the courts of Sudder Dewanny Adswlut, and 
Sudder Boards of Revenue. 

,i- 

27. Tn favour of the transfereuce, it is urged: 


First, That the reasons assigned in the preamble of tli# law which imposed this 
duty on the revenue authorities, via. " That the Board of Revenue and collectors 
are in possession of the accounts and inlormation necessary for the adjustment of 
the jumma," and tbit *‘ti>e superintending the details of ^e attachment anti sale 
of lands would necessarily occupy much of the time oPthc courts, and often occa* 
sion a delay in the enforcement of the decree,” no longer apply, inasmuch as no 
sales of distinct portions of estates with adjusted shares of the jumma ever tai^c 
place ; and that delays in execution are experienced to a very serious extent under 
the present system. 

.Second, That the transfer will save the time and labour of the ofticers of l)oth 
the judicial and revenue departments, any information required from the collectors' 
rwords for the purpose of arranging tlie lots being easily procurable frtftn that 
officer. „ , 

'Third, That being purely a mini^erial duty, it will be better performed either 
by the judicial officers them-selves, or by agents of tlieir own appoititment. 

Fourth, That sales of land in execution of decrees being in their nature and 
consequences essentially different from those for arrears of reyenue, the public 
could more readily distinguish betneen them if condoctedin different dep'^rtments. 

23 . The objections made to tiie proposed measures arc : m 

- First, That tlie change is u6nccc.ssary, as the delays experienced may ne reme- 
died by a stricter superintendence o^hc part of the superior revenue authorities. 

Second, "piat as the lots cannot W prepared without repeated references to the 
collector's office for information, time would be lo-st, not gained, by the change. 

Third, ThatThe revenue officers arc the fittest instruments for conducting these 
sales, more especially in the W cstern Provinces, where the experience acquired in 
investigating and denning tlic various interests conmfcted witli land during tiie pro- 
gress of the settlements, has given them a peculiar aptness fur it ; whereas the 
civiheourts are less able to detect irregnlarities, and particularly the inexperience of 
native judges would be produclive of great errors and abuses. 

Fourth, That the proposed plan would throw difficulties in tiic way of collectors 
realizing the government balances, if heavy, especially on miscellaneous accounts, 
and when the government demand .^pon the iand arose out of security bunds, or 
similar obligations. 

Fifth, 'fbat having two distinct public office.s for the sale of lands would create 
confusion and conffia of .authority, as one estate might he exposed to sale on dif- 
ferent accounts in different places on the same day. , 

The Regulations which imposed on the revenue autliuritjes tlie duty ot con- 
ducting sales of land in execution of decrees, in term.s apjicar to apply only to 
estate.s {laying revetma immediately to* goyernment, and to lands held exempt friim 
the payment of revenuef As respects the former, all past experience proves llic. 
impracticability of selecting particular parts of estates for the )>ufpuse of such sales, 
ji,ana aligning to those plri^pct^ {Kirtions of the government jftmnui ; and con.si - 
quebtly the expediency of employing the agency of the revenue officers for efl'ceting 
these sales canno longer im madbto rest on tlie original grounds. And us r(;${|Kts 
the. latter, someofthos^)||cers who advocate the continuance pft})epre.sent .s).sieiii 
^ far as malgoozaree'tiAa^ are concernod, see norobj^^i^to the proposed change 
.in.rifgaird to mkheraj lands/in which tlie^overmnenl havcTO intmediate ini- rest. 

^ > 3 f 4 30 - It 
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30. It appears from the gapers before us, that on the litle of tite ibteiilst of one 
or more sharers in a ioint undivided estate in execution of decrees, the collectors 
have been in the habit of applying the proceeds to the liquidation of hrrears of 
revenue due from the i^ol 4 body of proprietors. This mode of proceeding is 
animadverted upon in tlie letter from the secretary to the government of Ben^m to 
the Sudder Hoard of Revenue, dated the 13th June 1837, as incqaitable, both 
to the debtor and creditor, and the Board have by a recent circular pTbbibited 
generally the deducting from the sale price an^ afrears of revenue dim from a niehai 
sold in execution of a decree. In that circular the Hoard observe, that ** as 
such sales are declared to convey only ‘ the rights and interests of the individuals 
answerable for the anmunt of the decree in execution of which tibe sale U nukde,' 
they should he treated, so far as government is concerned, as mere private trans- 
fers ; and that it is alike unnecessary and inexpedient to deduct from the sai^ price 
any arrears of revenue due from the mehal in which the rights and interests of any 
person or persons may be broiiglit to sale. Such a course is obviously unfair and 
inequitable w'hcn the party against whom the process is enforced possesses only a' 
limited share in a joint undivided estate ; and it is !n all cases objectionable, as 
tending to confuse two very different processes, and to infringe the great principle of 
the hypothecation of the land itself for the revenue assessed upon it.*’ At the same 
time they instruct the collectors “ to be careful in cansing it to be distinctly under- 
stood, in every case of sale held in satisfaction of a decree of*court or other similar 
claim, that it is a condition of the sale that the purchaser succeeds to alt the liabi- 
lities of the former proprietor, and that the government claims against the mehal 
are in no degree affected by the sale.” 


Lelllir to .Secretary 
yattt-GovertK» 

K. W. r*. fl'Oct. 
1840. 


31. On this subject the Allahabad Sudder Board make the following remarks: 

“ In thc.se provinces the sale of lands in execution of decrees has now been for 
some time entirely separated from the sain of lands for arrears of revenue, and 
the collectors have beeo prohibited from levying arrears of revenue from the pro- 
ceeds of.sale.s by order of court. The only exception to the above rule was in case 
of the sale of an entire ruehul, the sole property of the defendant in the suit, But 
the Hoard are satisfied that no inconvenience will arise from that ease also being 
included in the general rule, because of course wbeu purchasers are aware tliat 
tiic mehal will contiuuc responsible for any arrear of the revenue assessed upon it, 
notwithstanding’ the sale, they will decrease Uic amount .they would otherwise 
hid, hy the exact sum which they, will have to pay on account of the arrear. 

“ It #hs fur tliis reason alone that the Board allowed the exception to stand 
hitherto, because they saw the result was exactly the same either way, in the ease 
of the sale of an entire mehal l>eing the solm^ropcrty of the defendant ; for as a 
purchaser, knowing that he must pay the arrear in addition to the price, will deduct 
from the price whicii he would otherwise be willing to pay, the amount of the 
arrear, so u purchaser, knowing that the arrear could be d^|lucU'd from the pur- 
chase-money, woulffoffur the full value of the estate as his bid. It follows tliat the 
revenue of government can be in no respect imperilled or inipred by the [iroposed 
measure.” ^ 


33. There is a general concurrence of opinion, that sales of ntalgoozaree estates, 
or portions of them, in satisfaction of decrees, mast be regarded in the light of 
mere private transfers, and therefore as in no respect affecting the parUttiount 
right of the government to hold the entiie estate, in whosesoever hands it may 
be, responsible for the revenue assessed upon it. In this view of thfe case, which 
appears to us tlie correct one, any special references to the revenue offteers from 
the judicial (in cusc the proposed change be adopted), for thfe purpose ofaeciiritig 
the maintenance of this principle, would, we think, be quite unnecessary. In any 
law providing for the change of system, it would of course be proper to aunocMCe 
tbc principle in the most explicit terms. , 

33. The other cases in which the in,tercst8 of government are concermed in tire 
public sale of lands, uialgoozuree or lakheraj, the property of individuals may he 
diviiUsd into two classes : . , ■ ,i ? 

First, Those in which lands are pledged to the government on the part ef 
tics for farmers of estates, persons under engagements in the abkarry, ktatn|i and 
othgT departments, and for queers in the revenue employ of govmrntoent. ^ ^ 
Ifecond, In w hich the landed property of defaulttj^.zemindai^ ihaj b^ome 
liable to sale for arrears of revenue due from other esdmn, tlie ssJe of wfaicb has 
proved insuffieienl to liquidate such arrehhiV or in Wbfth tlm la^ of de&niting 

ihiidnr 



ij|iMii» to,jgaU % baU^i^ daefMnd|^^,|l)«!ir csagftgc* 

i . ^ ]iotific4lioa.4|^ all ,(i|W of 

. oo^<r||^.l»e.^r«Il^ to ^)c collectcicV of|ee,^lo»)|^ irauH 
i^r^.bni^ng Woi» ttte coivJ^Wl dalma on tbo part oftibo jpvenu^t«4t;^^r 
two cla8^;Ql^,.q]!|4es»i«wl tbo pnrts would deid w^,t]|i«i9si|i;|^^^ 

^uity.rctpured. > 'Tte ceyenne ttiSfcers bipi% jkt^y authorial to 
pwn denwKtda by tbe aaie of atty propecty l^I« to salo in latiailaiction oC^lltaiin, 
some erntMimumont imgbt ocoasioQ^ the miytakea of tba of^ro^jc^ 

ei|ii4rd||9pt|rtmeDt»,or brbm the uocertain^^of tbe law; but a remedy woi^ra^jM 
for tboilyrmer by .applicadon to tbe conUoUing aotboritlea, and no» ttplM 
ai^ld be lost m loakiog the law clem*, if atiy obscurity rests upon it; . , mare 

. cheupstaace of public pUw;beiQjg4;M}ndm;!tc|d th<t^ or that departments^ .QPglit opt . 

0 decaskm any, diificuity in disposing^. the, questions of priority of clmis, wd 

liabiUlies a^lioS .H r. 

35. But under Re construction which Bic law has aepeived, not only are nitd* Noi.34^8^7fe 
goosaree estates and lakheraj landf .mld trough the oRcers of revenue in e 3 cecu> 0* Book of 
tioD of decrees, but likewise dependent talouks, apd all otbef land tenures which Consuucuon*. 
by the title-deeds or established usage ar|,. transferable by salo,a|r otharwisei as 
well as certain descnptiQus of ryotty tenures; the only eaceptious being houses, 
gardens, orchards, «ad small parcels of lakheraj land, which arc sold immediately 
by the courts. And as in the case of malgoozaree estates, no private allotment 
of 0e government jumnia cun exonerate tlm entire estate from sale in utisfamipn 
of any aiTears of revenue accruing on it, so neither can any distributipn pi the 
Jumma of a dependant talook, or outer similar tenure unsanctioned by Re zemin- 
dar, operate to relieve the whole talook from responsibility for the punctual dis- 
charge of the rent assessed upon it. ^ 

30. Tt is evidmt that very serious inconvenience has ftriseo from the (iouble 
agency employed in this branch of tlie judicial system. The delays in the jpeyetiuc 
department have long be^ a sulyect of complaint, and arc well exemplihcd in the 
following extracts from a letter from fh#register of the Presidency Sndder Bewitnny I 
Adawlut to the secretary 'to the government *of Bengal, dated the ist January 
1 841 , submitting statements from two districts in the Ixiwer Provinces, exhibiting 
irregularities which, “ the court apprehend will be found t<k prevail, more or less, 
throughout the Bengal presidency. In the 34-Pcrgunqah8 the references made 
from the judicial to the revenue authorities appear to have been generaltf pending 
for 18 months, and in the majority of cases the collector has furnishet^o report 
whatever. In one instance, a refarence made by the audder ameen in March 
1831 remained altogctlicr unansw^ra. Two other instances of references made 
in 1836 and 1837 are to be found, in w hich cases ho sale of the property has 
hitherto been ofiected. 

“ The return from the 24-Pergttnnah8, however, may^ pronounced to be 
highly satisfactory when compared with the state pf things w’the district of Tip- 
perab. The first case on the Tipperah statemenf^ppears to have been referred to 
the collector in December 1 836. In May 1 840 the collector states that thp lands 
were sold by him on the pth April 1 840, or after three years and a half ; but up 
to .Rc date of the return, 301!) June 1840, the account sale bad not been conhrined 
hy the commissioner. The second case on the statement is one of a siinihw nature* 

** The next case on the list that will particularly attract the nouce of his Jxird- 
abip is-tbe idfth. In this the reference was made to the cullector in June 1837, 
but up mo Jttp| 1840 no report whatever bad been , funiishcil. In. cases jt) add 7 
five, proceedings appear to have been sent to the collector from the court, calling 
his attention to the subject, but no notice wliutever had -.been taken of the 
safereocei.' % a- . ^ 

“ In the lotli case the reference was^ade in July 1835, more Ran five yemrs 
ago; the collector reports Rat the landfhayc been sold on account of arrears doe 
to government, and tmiii the officers 01 tiie collectorate have been called on tchstate 
the right of Re defiradant to a share in the surplus of Re sale; Rc judge, coo- 
siders Re reasoaa asalgaadvhy the collector to be satisfactory, the court topsidcr 
them to be quite Re reverb. Here is a ilecree holder entided to.p certain sum 
of money in 1835, and w^, owing to Re vexatioui^elays of Re oRcer, basiiecn 
];ppt out of hie money for nearly Rrc years. W 

** In cases I^os. f^toceediogs ^pear to bavp been sent to Re 

without effect, even noticeo in oases Kos. Re references 

r.?fSW(p. 3 Q * h«ve 
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Saif in Execution have beeo pendiog before the revenue authorities eight years; m 

of Deave* pr Ohril itutsHoces tlic references appear to have been pend&g for tsvo, three, /ot^a^;l|vp. 

years. Incase No. 28, which had bees pending before the ,coQectbr ibr 
years, that officer states, appai^tiy under the idea that be is oply perfbrsatogjiii^ 
duty, that ‘ orders have been passed to ascertain whether iliere are jany ohjecll^lag 
to forward the proceeds of sale to the civil court,* forgetting entirely uiat^tbe.Sli|a, 
had been made under the express orders of the court, and that it was the conrtaij|Q{ 
not the collector that had to decide on these objections.’* . , ; 

“ In case No. 37, which was referred to the collector nearly four years i^(Oi, 
that officer appears lately to have recpiested the court to ascertun * whojvfi^ the 
real [rossessur of the estate;’ and in case No. 30, no less tban,.ai prooeedu^ 
apirear to have been sent . to the collector without success, the case having; been 
reforred to the revenue authorities about two year^ ago. In many other instapees,' 
two, three, and four calls appear to have b^en made on the collector without any 
effect wllltover.” 

“ It is unnecessary for the court to bring other instances to the particular nohee 
of the liigbt honourable the Governor, as they must have already satisfed bis 
Lordship that the present systeip, as existing in the 24-Pergunaahs and in Tip- 
perah, is discreditable both to the judif^l and to the revenue mofussil authorities ; 
to the judicial officers in not having reported to this court the delay that had 
occumred in carrying the orders of their courts into effect, and to the revenue in 
the neglect of duty on their parts that these statements have brought to light.” 

37. From tite remarks of the Allahabad Budder Board of Revenue, wc conclude 
tiiat similar delays are experienced in the Western Provinces. In their letter 
above quoted, they say, “ It will, the Board remark, save much tinte and trou- 
ble, lK)th to the collectors and the courts, to adopt the mode now propose<l, the 
.'lale of lands in exccutiop of decrees being for some reason always an unwelcome 
duty to the collectors, and one in the performance of which they require much 
pressing,” 

If public sales of malgoozaree estates in executioif of decrees, are regarded 
strictly in the nature of private transfers, no^danger, as before observed, can arise 
to Uic interests of government froin the pro()osed change. It would always be 
necessary for the court or officer conducting the sale to obtain from the collector’s 
office, either imtn(;d lately or through the creditor, a copy of the register of the 
mchai, specifying the names and shares of the proprietors, and the amount of 
juinma, and a statement of any balance of revenue due to government, for all 
fiurpuscs preparalory to the sale, and for the information of bidders at the sale. 
After sale the purchaser should be left to make his own application to the revenue 
authorities for the insertion of his name in the register of mutations, and for the 
separation of his share from the estate, if he de.sired it. 

The same mode of proceeding, as far as applicable, would also be observed in 
the sale of iakheraj la^s. 

39. The duty of oonclucting sales of subordinate land tenures would not be new 
to the xillah courts in the Lo^er Provinces^ From i793 to 1832, and 1835, 
dopend|int talooks and other like tenures could be sold only through the zillah 
courts In satisfaction of arrears of rent accruing on them, but since the latter 
dates these sales have been transferred to the revenue department. We, are not 
aware that this change was occasioned by any irregularities in the mode of makii^ 
the sales whilst the duty remained with the judicial officers. 

40. Bearding the injurious effects which the proposed transference, if unacr 
companied by strict regulations, might have on the landed interest in the Western^ 
Province's, wc extract the following passages frogi the letter of the Alialiabad. 
Sudder Board already cited : 

“ I’lic only hesitation which the Boar^ feel on the subject regards neithor,^tbe. 
principle of th{| proposed measure, nor any^fear of its effect on the i^venue, 
clTecl on the landed interest. „ . .. 

“ The Board, from their opportunities of observation^- cannot but 
unles.s very strict rules of procedure be laid down, and some means of 8U|«r'- 
intendcn'cc beyond what now exists, established to enforce attehUon to l^oee 
rules, very great irregularities, and great peril of detriment, not to say ruin, to 
third^ parlies, will arise from ^ptrusting indiscriminately to all tire native judicial 
officei’s the power of sale, if attended also with the powqr of mfthiagf over the 
thiijfg sold. ^ ■’"'v * ' t ■ - 

“ The Board ar%of opinion t^at every facility ahotdd be ^en toihe free sale 

“ ...■ 1". ' of 
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^ ^ vitjijb pGOplc^fbr thd Siife lii‘H!ii| 

cflfect of tfte ni^i^ and eonsttndy itt^eatribig a ii ^t i ri oii reatiltfng 
from tte conned t^imtton of \behr wto laws ta^t'Wk nudy The 

olgect of the Board’s labours in the settlements beep to effect a»'diBlji|rftefe a 
record of every man’s possession, that there might be ab difficulty in efl^^ing a 
salei wtherby hfe own voluntary act,*or by the interposition of the con# to act 
fos hha* PiriotisioR faaa been made fw keeping up diis record, so that It slaifi be 
alwa^ available. 

** The collector can always, therefore, leU ^e court what any iadfvi^Ml hoMin| 
separately actually has in possession, or wha£ any two or more iudividaals hoM^tg 
jointly nave in ^possession. 

** If on the sale by a court of onwof these interests, the couit directed the col- 
Icctoc to put the purchaser in possession of what was held by the {lersoh whose 
property is sold,_ this can always be done ; and if the purchaser claim ipore, he 
may have his suit for the specific thing which he claims^ If the defendant object, 
he may have his suit to reclaim anything to which be objects. But if it be left to 
the native judges to give possession, (he Boards experience induces toem to fear 
dial there^ will continually be endeavours made to put the purcliaser in possession 
of something more dian (he defendant actaaHy held. The Board make iWk re- 
mark on the ground of having had continually l^efore tlwm instances in which the 
native judges nave endeavoured to force the collectors to give possession, both in 
suits and sales, of wliat is held by third parlies. Now there is nothing which so 
completely tends to break up an agricuUpral comniunity as attempts of this kind. 

It nullifies all' the records made ^tn so much cost and pains, and makes all pro- 
perty uncertain, and the strictest rules should be laid down in this matter.” 

41. As it is enacted in Section 14, Regulation VII. itiaa, that the rights of all 

teimnts as ascertained and recorded by the revenue authorities in their settlement 
proceedings, shall be maintained by the courts until tUtcred b}' a judgment passed 
in a regular suit, wc think a general rule prohibiting the courts from seUing suai- 
Btiarily in execution of tfecrees any interest in land alleged to belong to the debtor 
in a village of which a detailed settlement has been made, and which is nolf’ 
entered in the record of such settlement, would sufficiently provide agmnst the 
danger anticipated by the Allahabad Board of Revenue. But, not btiing informed 
of the nature of the measures which have been taken under the directions of the 
Board for keeping up these Tccwds, we are doubtful whether some exception 
ought not to be made, authorising the court to inquire stimmarHy into the fact of 
an alleged transfer by the recorded prom-ictor to tlic debtor, though such transfer ^ 
has not been entered on the record, ^e extract from the record which for the 
purpose of this rule the court must have before it, should be furnished by the 
decree-holder with his application for sale ; and, as in cases of sales of malgoo- 
zarce estates, the purchaser of any subordinate tenure should be left to take his . 
own measures under Clause 8, Section 1.5, Regulation V 11 ;;^ 799, Sections 5 and 
0 , Regulation VIII. 1819, and any otlier rules, |q procure the registration of bis 
name in the proper office, and the a^l^ortioniiicnt of the rent on the land purchased 
by him. ^ 

42. What part of the judicial establishment should be employed In conducting 
these sales, the times, places, and condition.s of sale, and similar matters, arc 
details capable of ^y arrangement, should the principle of the proposed measure 
be approved. Alter a full consideration of all the reasons advanced for and 

X inst it, we are of opinion that under the restrictions suggested, it may be 
pted without risk of injury to the interests of any party, and with a fair pros- 
pect of materially imprbving tbis branch of the judicial administration. 

43. We may add that in the presidency of Madras all real property is sold 
iilHuecUc^y by the conrte in ex^utkm of decrees, executing permanently assessed 
eotates, or portions of tnem, situated ebie^ in the Northern Sircars, which arc 
sold (hroiifdi the o^ectors ; and that in the Bombay presidency all such sales arc 
conducted By the judioial authorities. 

We subdiit this onr report for the consideratkm of vour Honour in Council. 

(signed) A. Ataoi. 

C. M, Cameron. 

F. MiUett. " 

1),^ Kliotu lif; 
liorradaUe. 


<<jfiBhded nrobeitr in thnto cinovmctoi’toi the onlv remedv t< 
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Legis. Cons* 
30 Sept. 1842. 

No, 9. 


•f 


Prom J. C. C. Sutherktidf Secretai^ to Indian Xaw Conuam^^ to 
P. J, HaUidayt Junior^ 17 to die Govefhmnnt of India, 

Deportment. 

Sir, 

Th£ Law Commissionere having this day submitted to the Supreme Govern- 
ment the report on the execution of decrees, directed by Mr. Secretary Maddock’s 
. letter, dated 14th February 1842, 1 am directed, as required by that letter, to 
> return the papers enclosed in Mr. Maddock’s letter. 

They are specified in the margin. 

'■ '■ l^atve, Ac. . 

(signed) C„ C. Sutherlandf Secretary. 


Port Wix/Liam, Legislative Department^ 30th Sqpiembea 1842. 

TttE following draft of a proposed Act was read in Council for tlie first time on 
the 30th of September 1842. 

ACT No. of 1 842. 

An Act for the better Execution of Decrees. in the Territories subject to the 
Presidency of Fort William, in Bengal. 

I. It is hereby enacted, that so much of Sections 10 and 11, Regulation I, 
1793, Section 7, Regulation XXVII. 1795, Sections 37 and 38, Regulation XXV. 
1803, and Sections 27 and 28, Regulation IX. 1805, as relate to the adjustment 
of the government jmnma on lands exposed to public sale, in satisfaction of the 
decrees of the courts of civil judicature; Regulations XLV. 1793, and XX. 1795, 
Sections 15 to 26, inclusive, of Regulation XXVI. 1803; so g|uch of Section 27 
of the same Regulation as relates to sales of land in satisfactioh of decrees ; and 
Sections 4 and 5, Regulation VII. 1825, he repealed. 

4 

II. And it is hereby enacted, that attachments and sales of land, or of any 
interest in land in satisfaction of the decrees, oi^ther process of the courts of civil 
iudicaturc, shall hereafter he made hy such courts, or under their immediate 
directions ; and that the rules now in force for the attachment and sale of such 
real property os the courts of civil judicature were heretofore authorised to sell in 
satisfaction of decrees without application to the revenue authorities, shall apply 
to all attachments and sales made under the authority of this Act. 

lU. And it i.s hereby enacted, that all sales of land, or of any interest in land 
made under the authority of this Act, shall be deemed lo be of the nature of 
private transfers. 

IV? And it is hereby enacted, that the Courts of Sudder Dewanny Adawlut 
•jliull from time lo timeframe such riiles as to them shall seem meet for the attaeb- 
incnl and .sale of property in satisfaction of decrees or other process of the courts 
i,)f civil judicature, which rulc.s shall, after they have been approved by the Gover- 
nor-general of India in Council, have the same force as if they had been part of 
this Act, until revoked by the said Courts of Sudder Dewanny Adawlut, with the 
approbation of the said Governor-general of in Gpuncil, or by the sajd. 

Governor-general of India in Council. 

V. And it is hereby enacted, that all applications which may have been madb 

i/v the court.s of civil judicature to t^e revenue authorities for the sale of land, or 
of any intei cst in land, in sjitisfaction of deuroes, or other process of such courts, 
prcviou.sly to the passing of lids Act, shall be proceeded upon in tbe same manner 
as if lids Act had not been passed. ' 

VI. And it is hereby enacted, that the operation m thi^ Act shall be confined 

to the territories subject to the presidency of Fort William in Beng^ i and that 
no part of this Act shall atfcct the process of Her Majesty’s Supreme Court of 
Micaturc, or gf the Court of Requests at Calcutta, or of ^hfi Recoixior'* Court in 
die Straits of I\Ialaccu. ' . 

* Ordered, 
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Ordered) that the draft now read be published jTor gf^teral information* . in 

A 'i 1 i 1- .*■' ' .j i'"'"" i' in '" Lt" » . i>f DSeree* orCfvl 

Ordered, tbat^ U»e said draft be reconatdarad at Jme 4r«t mining ot /UMa Legts- Cour»* 

“lative Council of India, after the 30th day of Noved^r next. ^ 

(Mgned) J, HaWtU^t 

Officiating Secretary to the Government . . 

' of India. ■ * 


(No. 74.) 

From Officiating Secretary to the Government of India to jp. /. Holliday ^ Esq* Lecis. Cons. 

'V * Secretary to t^e Government of Bencal. 3 o 184 a. 

Sir, ‘ .» 

• With reference to your letter, No. 172, dated the ist February last, 1 am Legislative Dopi. 
directed by the Honourable the President in Council to transmit to you, for sub- 
mission to the Honourable tlie Deputy-governor of Uenijal the accompanying 
draft of a proposed Act for the better execution of decrees in the territories sub- 
ject to the Presidency of Fort William in Bengal, for any obsemtions his Honor 
may feel disused to offer on its provisions, in communication with the Sudder 
Board and Court, with reference to their letters of 2tst May 1841, and 21st Ja- 
nuwy 1842, to your address, and received with your letter above alluded to. (ind 
which are herewith returned, copies having been kept for record.^ 

I have, &c. ^ 

(signed) F. J. Hallidayt 

Council Chamber, Officiating Sccietary to ti»c Government 

30 September 1 842. , of India. 


(No. 345.) 

From Officiating Secretary to the Government of India to R. N. C. Hamilton, 
Esq. Secretary to the (jtoyemroent of North-ivest Provinces. 

Sir, 

hAM directed by the Honourable the President in Council to transmit to you, 
lor submission to the Honourable the Lieutenant-governor North-west Provinces 
tlie accomfranying draft of a proposed Act for the better execution of decrees in 
the territories subject to the presidency of Fort William in Bengal, for any obser- 
vations his Honor may feci disposed to offer on its provisions, in communication 
with the Sudder Court and Board at Allahabad. 


Lpgis. Conn. 
Sopt. 

Nd. 1 u 

Lc|?isliiiivc I)» |)U 


Fort William, 

30 September 1842. 


“ I have, &c. 

(signed) F. J. Holliday, it. 
Officiating Secretary to the Government 
of India. 


(No. 1157.) 


From Henry Ricketts, Esq. Commissioner Sudder Board of ifilh Division, to 
F. J. Halliday, Esq. Officiating^Secretury to the Government of India, Lctri.Hlative 
Department, Fort William. 

’ Sir, ' , 

I HAVE the honour <rf feferring to the draft of a proposed Act for tho better 
execution of decrees. , 

• ‘ 

%, Provision does not appear to be made for informing the collector of transfer.-, 
made under the Act, and the Court of Suddef Dewanny Adavilut being authorised 
to make rules for,attactjment and sale only, could not, under the Act, prescribe 
rale# for these proceeding/ subsequent to sale. I bqg, therefore, to sugge-st, that* 
390- ' 3 Q 3 to 


H IJtf . 
No. 







484 


SFSCIAL EEPORTS OF Tim 


N(^. 8. 

Halo u» Kxocutioit 
l)errecf> 0/ Civil 
Courts. 


( oris. 
1: 1842. 

No. 


Logihliitivc Dcpf. 


to section ;}, these be added, “ but it eball be incpnabeot on tiie civil court to give 
notice to the collector of the district, of all transfers of property made under this 
Act, in order to the enrolment of the names of purchasers in the books of die 
collectorship,” or, and tli^t purebasere of the property sold shall apply to the 
collector of the district lo have diek names veiipatered under the penalties prescribed 
l)V the Regulation for Don*re^tratton of (uivate transfers." 

I have, &c. 

* (signed) Henry Ricketts, 
^Commissioner of i6th Division and Sudder 
Commissioner’s Office, Board. 

Chittagong Division, i8 Oct. 1842. ; * 


From Officiating Secretary to the Government of India to'Secretaries Governments 
of Bengal (No. 90) and North-west Provinces (No. 30*)* 


Sir, 

I AM directed by the Honourable the President in Council to call attention to 
mv letter. No. -H— dated the toth September last, and to state that tlie recon- 

" ‘^45. 

sidevation of the* tiraft projiosed Act for the better execution of decrees in the 
territories subjelfl to the presidency of Fort William in Bengal, is suspended pending 
a rcfily to that communication. 

I lijivp- X'fv 


[•'ort M’illiam, 

2 December 1842. 


(signed) JR. J. Halliday, 
Officiating Secretary to the Clo\crnnieni 
of In^a. 



4»5 


iimuN ijiw 


— No. 0. — V 
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s 1 ^^ ' 

TIIAINING OF J 0 NIOR CIVIL SERVANTS. 


Note t>y the Honourable JS. Shakespear^ £«q. 

Bemo desiroBS of brio^g under the consideration of the Council tfie subject 
of the best mode of training and employii^ the irniior civil servants in the revenue 
and judicial defiBrtments under the three prosimjticies, 1 beg to suggest that ^ 
several govmmneDts be requested to report the rules under which the junior ser. 
vants are now employed, uom the time of their leaving college, or entering on 
public duties, a|^ promoted to the office oi joint-magistrate or defnity^ile^or, 
rad that they will be pleased to furnish ctq^ or abstracts of any papers or proceed- 
ings which may have been recorded on this subject during the last nve or six years. 

1 8 April 1 83{>. (signed) //. Hhtike^^an 


From fV. H. Macnagkten, Esq. Secretary to the Government of India, to R. I), 
Mangles, Esq. Secretary to the Government of Bengal (No. 41), and the 
Chief Secretaries to the Goveromoots of Fort St. George (No. igi) and Bombay, 
(No. 30). 

Sir, 

1 Am directed to request that you will submit to the Kight honourable the 
the wisli of the Supreme Government to f>e favoured with a report 
of the rules under udluch tlie junior civil servants are now employed, from liie 
time of tlieir leaving ibllegc, or entering on public duties, until promoted to thf; 
office of joint-magistrate or deputy-collector ♦ ; and that you will, with the permis- 
sion of liis^ Lordship*, furnish to me copies of abstracts of any discussions or pro- 
ceedings which have been recorded on the subject during tlie last five or six years. 

1 have, &c. 

Fort William, (signed) W. 11 . Macnaghten, 

1 8 April 1 83d. Secretary to tlie Government of India. 

(No. 789.) 

Froifi R. D. Mangles, Esq., Secretary to Government of Bengal, to JV.*JL Mac- 
naghten. Esq. Secretary to Government of India, in the Judicial Department. 

f^iir , 

AM directed to acknowledge the receipt of your letter, dated the 18th ultipo, 
and to inform you in reply, liiat 'the Right honourable the Governor of Bengal 
is not aware of the existence of any “ Rules under which the junior civil servants 
are now employed, iRtm the time of their leaving college, or entering upon public 
duties, until promoted to the office of joint-magistrate, or deputy-collector.'’ The 
young officers who enter those branches of the public service which are suliordi- 
uate to this department of the government, are invariably appointed assistants to 
one or other of the commis-stoners of revenue and circuit for employment, 
acemding to the. discretion of these functionaries, in the districts comiwsing their 
respective divisions. 

3. No ‘^discusuons or proceedings” of the nature to wtiich you refer have 
been recorded on the sul^ect” above alluded to in this department during the last 
five or six years; but at page 733, et sequitur, of the volume “ i. Public,” entitled 
. ** Minutes of Evideace taken before the Select Committee on the All'airs of.the 
plMt India Company*" &c. &c., ordered by the House of Commons to be printed 
''* 1 ^ on the i6tb August 1832, Vbl be found a discussion on the topics to which your 
letter relates, extending to a coi^derablc length. 

• ' I have, &c. 

Fort William* ./ (signed), R. D. Mangles, 

3 May i6jb. Secretary to the Govcrnoieot of Bengal. 

300. 3 a4 
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IVsiiting ot Juotvr 
Civil^rvanti. 


iud. Conn. 

8 April 183G. 
No. (). 


1 . 

Jud. 

1 8 April 1 83<J. 
No. 7. 


Judicial Uep. 


• To iMucIruM anti ' 
Boinhuy writo--^ 
Suft-t'oUecior, 
timer mr i It Ctmn* 
cil. 


Ju«l. Coiifi. 
i(j AtJi,*, 1838. 
No. I. 


Judicial Uep. 
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4S6 SPECIAL REPOUTS OF Tiffe: 

Minute by the Honourable H'. Shake^ar^ Esq. 

I UEOBET to find from th^ answer*^ from the Secretary to ibe ‘Bengal Govern- 
ment, in the judicial department, that no rules have been laid down for the em- 
ployment of tlie junior civil servants on their first entwing upon the public 
service. They are appointed assistants to the commissioners of rei^noe and 
circuit, to be cmployedT, at the discretion of those officers, in any of the districts 
composing their respective divisions. 

2d. Is it possible that no better means can be devised for training min to the 
judicial administration of the countiy than this ? 

3d. II it possible that, under tliis course of tuition, they can acquire any 
knovrledge whatever even of the forms of iudictal proceeding, still lesi any 
acquaintance with the general grinciples of Hindoo and Mahomedan law, and- 
the regulations under which they must, at no distant period, be called tipon to 
administer justice to the people ? ’ ‘ 

4th. Defective as the system unquestionably was, under which young men, 
almost immediately on their quitting college, were intrusted with the decision of 
civil suits, though small in amount, tlie present lystem, under which the judgfe 
will take his seat 011 the bench, utterly ignorant of the forms of pleading, of the 
rules of appeal, and of the constitution and powers of the courts below, which 
he is expected to control, is a hundred times worse. 

5th. In the early stage of our administration, an assistant was directed to assis 
the register in procuring all acts of the courts to be executed, and in translating 
and transcribing papers, and in arranging and keeping the records of the courts. 

6th. VV^hen promoted to the office of register, he was empowered to try and 
decide suits to tlic amount of 200 rupees, which amount of jurisdiction was after- 
wards increased to 500 rupees. If of sufficient experience and tried ability, he 
migiit have been promoted to the office of assi-stant-judge, or subsequently, when 
that office was abolished in 1814, ‘ he might have been specially empowered to 
decide suits equal in amount to those tried by the judge hiraSelf. 

7th. If from this grade he was appointed to the office of revenue collector, he‘ 
obtained thereby an insight into the details of revenue management, of great 
assistance to him in adjudicating upon the relative tenures of the landed pro- 
prietors and their tenantry ; but he never could forget the instruction he had got 
during his judicial training, and he returned to that branch of the service (as was 
generally the case) better qualified tfen before for the high office of a judge. 

8th. Hut how is it now ? Literally in respect to the administration of civil 
justice, which 1 am particularly adverting to, he has no opportunity, as far as 1 
can see, of acquiring the slightest information. 

qth. After the animated discussion tliat took place amongst the very intelhgent 
committee got together at Simla, in 1831, it might have been expected that some 
employment would have been chalked out and substituted to. supply the judicial 
instruction, the supposed want of which (1 am free to admit the actual wanj^f 
wbjch) it) the first stages of their initiation ^ into the mysteries of jurisprudence, 
had brought about the removal of the registers and the abolition of their 
office. ^ 

loth. Nothing of the kind was done. The Governor-gei 0 al, in his minute of 
the 10th of November 1831, seems to have come to the conclusion that the whole 
was a matter, of obedience and subordination to superior authority. In recom- 
meudiug the system of Sir Thomas Munro, ‘*of unifing the appointment of col- 
lector ami magistrate ; of destroying the independence of each other of every 
officer employed in the same district; of making the collector's a great office, 
consisting of (.leputy^colkctors and joint-magistrates, subordinate to one head 
and acting upon the same system.’* Lord William Bentinck entirely overlooked 
the fact tJiut however well that system tnight work, as to the administration of 
the revenue and the police, it made no provision w’hatever for the employment of 
young men in the judicial branch ; they were in fact immediateily removea firotn it, 
ami from that turn) to this they have been excluded firoQi all . means,' ekeeptthgit .. 
what their own desire of information may prompt them to seek, of obttdnin^ eiien W 

a practical knowledge, much less a sound knowledge of judicialiiasmeas. 

i iti). Lord William Beotinck bad certainly nol i^rmed a v<iy elevatdd notion 
of what the acquirements of an Indian judge oOght to bel At thte conddsipn of 
tlie paragraph (28th) of his minute, from which die above is ah extract, he adds, 

«It 



It is in a school of this kind that young men ariil be best train^ ; a profonnd 
knowledge of joHspradence, or Ibe hi^ attsdammits that dbtingaisb Ei^ish CivaSemnti,*. ; 
lawyers and judges, are obt to be looked for, nor, however desirable, are they in- "" ’’ 

dispenssbie.; but wbat is necessary is, that those, both young and. old, who nave 
the deoieton of suits, whether for lo dir i,ooo rupees^ and «'ho am veS^ with 
tfaetpoweils of fine, iinpriaoninent, and corporal punislimeot, should liave' sefvei^ 
their apprentioieshtp; should be conversant mth the manners and business 6 f the 
country.; and that their opinfons should he formed upon the practice and gfeater 
experience of their superiors io oilfice. This plan is in Uie course of introduc- 
tioii,’’&c„„ , 

12. And it has been going on ever sinc^, ^et I eaci hardly bring myself to 
believe that when Lord William introduced it he was fully aware that ny. abolish- 
ing the ofooe of .register, and p|ae>ug the assistants under revenue and police 
officers, he was. debarring, them froha all opportunity of acquiring that knowledge 
wbicb.ia essential to their sustaining the character of a judge with honour and 
propriety. I must repeat the fact, that for the last four years, there have been 
no meaus afforded to hiro;..by which a young man in the civil service can offidaliy 
learn anyth ii^ qf the forms of judicial procedure, or of the civil laws and regu- 
lations, uotil he takes his seat on the bench to sit as a judge of appeal upon the 
decisions pf the native judges, who, from their greater Experience, would be more 
likely to be better acquainted with the question at issue tiran himself. 

1 1 ask if thi.s is a position in which thevgovernment ought to place its 

Jiidiciul officei^s. is tiu* government not bound by every principle of justice to 
the people, and regard for tlie character of its institutions, to leave no stone un- 
turned to correct such a state of things as this, and to avert the reproach that must 
inevitably follow a persistence in it? - 

14. Premising therefore that 1 have no wish to sec the office 'of register 
restored, which in fact became incompatible with the extensive powers with which 
it was necessary to invest the native judges, the question I wish to have con- 
sidered is, , 

Jiv what niean.s can civil servants be best educated to dll the office of civil 
judge? And it is difficult to conceive a question of more vital im{K)r|ancc to the 
good government of the country end to the character of the British rule. 

i,> 1 "have already shown how little this feature in “the best mode of 
employing the junior civil servants ” received attention from Lord William 
Itentinek : it may i»e truly said not to have engaged it at all ; and it may there- 


fore almost t>e considered a question still pe: 
beration on the information then obtained, 


to be decided, after mature deli' 
rich may be obtainable now. 

1 6. In pursuance of this view, 1 shall make no apology for referring to the 
reports of the committee dated the 24th of May and 22d of June 1831, and 1 would 
particularly attract the attention of the council to the following extracts, from the 
latter, which entirely convey my own sentiments on the particular point under 
review', in language which 1 should not improve by attempting to alter. 

♦Para. 3d. “ In all countries considerable lime is occupied 'In learning the prin- 
ciples of any lihci'iil profes.sion .before an attempt is made at reducing them' to 
practice, and this long after the ordinary period of education has passed. We 
.see no reason why ihe office of judge in this country, more arduous perhaps than 
in any other, shoora alone be excropied from preliminary probation. 'I'he libera- 
lity of the pay granted during the probatory iriferval cannot alter the nature of the 
case. We should have thought that the preparation of cases, the collating or 
abstracting of papers, the taking of evidence, and reporting on accounts, were 
appropriate occupations for a young civil servant, and that if these duties can really 
be better performed by writers and mohurrere receiving one-tenth of their pay, 
the advantages of superior education cannot be very conspicuous ; noitlier do we 
think that It by any means Ibllows that the superior cannot derive relief from the 
cmplo^ent qrhis’sul^dinate without a transfer of responsibility.” 

Para, ^tb., ** We fuUy^admit that the judge w ho has to pass a decision cannot be 
relieved from, the djpty of research and investigation ; but it is by no means evident 
to os that be might not derive most important aid from the employment of a Junior 
civil servant in^e conduct of tninisterial duties. It does not follow that because 
.this duty has bt^o iritlieno peifoimtj^ by the amlah, that it has been properly, 
imMitfoily, and salisfoctbnly; performed. Every thing is now done by ill^paid 
8 p|i ’foref|m^ individual sayq, only the actutfl decision or determination. 

•V.’ “ 3 R ' ' . We 
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'We need n6t sey how much the vaW of such decision '0r determination matt 
depend on the fidelity of the preliminary proceedings. 

PSr. hth, “ We ate of opinion that there is a great variety of duties in the 
Judicial Department in which the junior civil servant* can he employed, indepen- 
dently of thedecision of civil'and criminal cases. We conceive that therenre many 
ministerial duties, to aid in the perf«Tniaoc(M>f which their services would be mint 
beneficial. The prt^paration of a case for decision is of itself a duty which wootd 
afidnl ample occupation to any junior servant attached to m civil court, [t is a 
duty which, though of especial iniportance, requires only attention, integrity, and 
H competent knowledge of the native languages for itseificient performance. Ilia 
a duty, however, which is now of necessity left entirely to the amlah, and by the 
abuse of which there cun be no doubt of their reaping a most abundant harvest, to 
the detriment of honest claitrimits and the general fierversion of justice. 

Para. 7U1. We sec no ol>jcction to tiie junior servants being entrusted withthe 
execution of decrees, or to ihcir being employed in giving geiieraUy.to ah 

acts of the courts,” &c. 

17. It i* (juitc incoiiiprohenhible to me how Lord Mi'illkm tientinck, with 
these opinions before him from men so weh qualified to take just and pructical 
views of the subject as Mr. Ptikeuham and Mr. Mwmaghten, could have allowed 
the judicial pait of the employment of tiie junior servants to escape his notice. 

t<S. 1 have a rmte by me -on the sahjeot, which! think must have been recorded 
in the month of Ftibruary ib the Sudrler Court ; and as it cuutams the opinions 
wliicb 1 still entertain on this itTi|)or(artt question, I shah beg ^lermjssiotito insert 
a transcript from it in this place. It shows bow exactly «ty ideas correspond with 
those of the gentlemen above mentioned. 

‘‘ I would employ the junior servants as heretofore as assistants to the jihdge, 
magistrate, or collector, us circumstances might require, dividing them into two 
classes of srmior and junior assistants ; the former to be considered such after they 
shall have served throe years froni rhe lime they may have been declared (|ualified 
for the public service. 

” In the judicial brmicli the juniors to be employed in translating papers, revis- 
ing statements, and in the perforu)ance of sucli other duties of initiistei'ial nature 
as the judge might prescribe, and also in the trial of petty offences as at i>rpsent, 
with the exception tlmt they should be prohibited from indicting corporal puiriAh- 
inent under any circumstaijces. 

“ The senior afsistunts, in addition to the duties autiiorised to be performed by 
the junior, to be employed in prejwiw civil cases for the decision of the judge, and 
when deemed properly qualified, id be vested in the trial of criminal cases wththc 
special powers specified in Regulation 111 . 1S21. lie might also be deputed into 
the interior to make local inquiries, or, with the sanction of goverumout, to take 
charge of any portion of a district in case of the prevalence of crime or inefficiency 
of the police. 

“ The sertior assistant of the 7.iilah station, whether in the Judicial or Reveowe 
Department, to have, the registry of deeds, and in cases of death, iirdis- 

po.sition, or Ollier easuall\, to take charge temporarily of the office of judge or 
magistrate, or collector, as the vacancy might be, reporting the circumstance to 
the eotnmissionei or provincial court of the division. 

“ I think liie. judges would derive c.sseniial service from their senior assistants 
in the preparation of suits, previously to their being brought forward for. final .aijjjii- 
diculion, in the following manner ; 

“ When a snit is filed*in the judge’s court, tlte judge would refer it to tfveaMi*~ 
tant, with directions to superintend the issue of .process for the attendauiee of the 
defendant, to see that the answer, fcplicatioig and rejoinder were regularly filed, 
and all other preliminary acts gone through, ahd then to return it to the Judge, - 

“The prescribed pleadings iieit:^ thus completed, the court, a* -reqaireef-by 
Clause 3, Section 10, Regulation SiXVlv 1814, would consider and reedrd vfive 
points to be established by the parties, and return tbefiaBe to the asBititalnt, whose 
duty it would be to ascertain that the exhibits were filed and the ewideoete lafien 
without unnecessary delay, in conformity to the judge’s order. The assistant 
-would then return the case to the judge, civtifying its bi^g prepared for 
hearing. 

” I feel confident much time would be gained 'fay th% mode of ^oeodufe. At 
present mueh of the judge’s ilttention -is occupi^vn ordcrs’iorinterJoco|oiy 

• and 



4«» 

“ No«,i|. 

upawteria) to^Uie 4)f t^e us'ver would 

this m tbe least of tlie advao^es^iittuch. tetuU tmi aiodit of twnpby- C»va Sarwatok;^ 
.^0^ file Jipior fervauts,; ^ t^ey, wqutd not ooly become by it intkqately oci|oaiQtw ' ' ' ''■ ' 

wub;,<|J^e iosius of, ju<jliei4 {)n(KS^4tnp> but tbcfy ^ipud ifturo the prinotploa of 
eyidjenc^ obtain a,)u^^l«3ge of tHo kwa au4*te||b^<^^nns befero they wane 

Ajbpve «Ut they would learn ha^ of regolor 
^i^l’^b^njo aod.atieniUoif.to busuxess, which not one in ten will acquire it' to 
^aln^. toek Jioy nt barristfra in, die Mofussil courts.*’ 

i9f^ Since tbenbcwe note nas written, tbe practicability of employing an assist- 
ant' in preparing a caae for tbe trial d^the. judge, has liad a practical illustration 
in the very gteat assisbancwwhich the lodges ot tbe Suddqr have derived from 
that course! Mipmcedure under the management of Mr. D. C. Smyth. 

20. The i majority of the Simla committee are entirely mistaken in their asser- 
ttbtVthat . the ^dge has no trouble with a^case until it is brought tu an issue to 
require htS'Oiideiia Or a judgment, when the papers must be read before him, and 
tbe parties heard.” (p. 30.) 

21 . ’I’bere is not a mqre troubldsome and vexatious part of a judge's duty than 
the having to call over the hie, and pass some petty order for causing- the attend- 
ance of a party, or for accelerating the filing of a paper or the appearance of a 
witness. 1 speak within bounds when I say that onehthird of the Judge's time is 
occupied in looking after such and similar matters, which would be equally well 
managed by the assistant, who would be ull toi lime intoriniug himself of the 
forms of process and thd'^regulatioDS applicable to them. 

22. Not to trouble the Hoard with further remarks ut prescut, the subsiantive 
proposition which 1 would wish to suggest is, that the Sudder Dewanu^ Adaw-lul 
ma called upon to furnish rules for the employment of covenanted a.ssistants 
in matters connected with the administration of civil justice. If rules can be 
framed such as tu afibrd satisfactory grounds for believing that theii introduction 
will be attended with benefit to the suitors, relief tu the judge, uiul tiic means of 
instruction to the juniors, doubtless the Supreme Council will not hesitate to suggest 
their adoption by the local government, with a jccomincndution that the employ- 
ment of us.si8tant.s may be extended to the courts of civil justiiw, nut W 
restricted, as at presc'Ut, 10 the offices of magistrate and collector. 

23. U doe.s not appear to me necessary to defer submitting these remarks until 
the receipt of the inlormation called for from the presidencies of Fort St. Gtoige . 
aud Bombay. 

(signed) //. Skahespnur. ■ 

Calcutta, 19 May iSjb. *■ ^ 


(No. 476.) 

From II. ChomuTt Esq. Chief Secretary to the Government of Fori St. 
George, to W. U. MaaiUf^hten, Esq. Secretary to the (.lovernmcnt of India. 


Sir, 

Para. i. I am directed to acknowledge the receipt of your letter of the 18th 
April last. No. 30, and to transmit herewith, for the information of the Hij^ht 
honoofabk the Governor-general of India in Council, the accompanying copy ol 
a letter addressed to tbe Hoard oi Superintendence for the College, under dale 
the i3lh May 1825, containing the rules established ui this presidency for tbfe 
em^)o|yitieint of tbe junior civil servants on quitting college, and to acquaint you 
ffaetoo diacusaioDS on the subject have taken place during the last sik years. 

■ a. 1 am further directed to inform you, that in consequence of a necessity 
wbitdi existed, in the year 1826, of rend^ing as many of the jumer assMtant col- 
lectors as pomilde m^ailabie for the public service, a slight deviation from the 
roles now submitted was authorised, •by which all assistunt <»ilectors withbul 
exception who hod e^vedk>ae year and upwards imUie provinces m that capacity 
WOfo made pygible, at Uie pleasure of government, for general employinent, hut it 
> o;as at the thae dodared UW this latitude was only tempewary and confined to the 
^^iganfsy wbj|ch,^en existed. . » 

I fiavc, &c. 


Fort St, ^or^, ^ May 1 8^6. 


(signed) , H.Chamier, 

• Gbiel Secretary. 


3 n j 


.luJ. Cum. 
13 Aug. 1838. 
No. a. 
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(No. 181.) 

From B. Hill, Esq. Chief Secretary to the Government of Fort 'St. CT^Vge, to 
the Board of Superintendence for the CoUe^. ff-. f >/ 

Gentlemen, 4 . , 

In consequence of instructions from the Honourable ’the Court pf Directors/ 
the following rules have been framed for the civil service of this ^resMlencyf 
,ist. Civil servants on quitting college s^ll be sent into the provinces, art'd em- 
ployed for at least two years in the ReVenue Department as assistant collectors. 

^d. The time which a civil servant, while attached to the College,' inay.'^with 
the sanction of government, have resided in the provinces under the supeiiHn- 
tendence of a collector, for the prosecution of his studies, may, to the extent of 
one year,' be reckoned as part of the prescribed period of two years. 

3d. Shonid any peculiar case occur, in which the application of the foregoing 
rules would be attended with great and unquestionable injury either to the public 
or to the individual, such case will be .specially provided for. 

4lh. As far as tlie state of the service will admit of it, government wdll select 
.such persons as shall have acquired a practical knowledge of revenue iu the4>ro- 
vinces to be judges of the Sudder Adawlut, and of the provincial and zillah 
courts, chief secretary and secr^jary to government in the Judicial and Revenue 
Department, register to the Sudder Adawliit, and secretary to the Board of 
Revenue ; and will select to fill vacancies in the Board of Revenue persons who 
have served as collectors in the provinces. 

I have, &c. w 

Fort St. George, 13 May 1825. (signed) 1 ). Hill, Chief Sccre^ry. 

(A true copy.) 

(signed //. Channer, Chief Secretary. 


Mi??ute by the Honourable A. Ross, Esq., dated 10th August 1830. 

Under the system of revenue administration introduced by Regulation I. of 
1820, the junior civil servants of this presidency, when they first enter upon the 
public service, are appointed assi.staiils to the commissioners of revenue, by 
whom they are placed under collectors po.sses.sing the powers of magistrates ; and 
under these latter officers they get, or may get, a knowledge l)oth of revenue 
business and of the administration of criminal justice. But "as Mr. Shakespear 
truly observes, they have nothing to do in the administration of civil justice, uml 
consc(|uentiy they cannot acquire that practical knowledge of tlie business and 
proceedings of the civil courts which is requisite to qualify them for the office of 
a civil judge. 

In a note recorded by Mr. Shakespear in the Sudder Dewanny Adawlut in 
1831, and to which he has referred as containing the opinion he still entertains, 
he recommends that junior covenanted servants should be appointed assistants to 
the judges of the zillah and city courts, suggesting that they might be employed in 
translating papers, revising statements, performing such mini.sterial duties m the 
courts as the judges might a)inniit to them, making local inquiries in the interior, 
registering deeds, and j^epuring suite for the decision of the judges, 

1 was also a judge of the Sudder Court in 1831, and objected to covenanted 
civil servants, however young, being employed to do wbat would afford them little 
or no useful instruction, and what can be be^tter and more economically done by 
uncovenanted officers. 1 then thought, and still think, that the knowleds^ nquired 
for the discharge of the functions of a judge would not be attained by giving any 
length of time to such employment^ as the five first of those above specified ; and 
in regard to the last, viz. the preparation of a suit ibr decision, I would now 
observe that it is an employment for which a junior assistant is not fit, and which, 
if he were fit, it would not be right to commit to him. It invblves the' tracing out 
and the examination of all the evidence \vhic.h a suit allbrds : it' in ‘fact, the 
trial ol a suit; and to ensure right decision, it is necessary that it should lie con- 
ducted by the judge himself who is, to decide. It is aevery gre^t objection to our 
present system ol civil judicature, that it ailq^s the j’uUgcs^'to employ others to 
> , perform 
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perform this iro|wrtaht duty for them ; and a rule or order which required them 
to entrust its ()crforniaiice to inexperienced young men just arrived io India, would 
aggravate tins objection. — 

Mr. Shakespear propose that the “ Sudder Dewanny Aduwlut may be called 
upon to furnish rules for the employment of covenanted assistants in matters con- 
nected with the administration of civil justice.” 1 would rather propose to send 
Mr. Shakespeare Minute, with all the reports and opinions which have been sub> 
mitted to government on the subject of it, to the Law Commissioners, to be coo- * 

sidered by them when the coostitution of tlie courts fur administering civil justice 
shall come under their revision. It is not likely that rules framed by the Sadder 
Adaw'lut lor giving employment to covenuated assistants in those courts, as they 
are now constituted, would be miupted to their constitution and forms of procedure, 
us established after they have undergone revisibn. 

(signed) A, Ross. 


(No. 94.) 

From fV. H.^Macnaghteity Esq. Secretary to the Government of India, to Jud. Cons. 

C. AlacswecHy Esq. Secretary to the Lieutenant-governor of tlie North West 3 * 

Provinces, Agra. 

Sir, 

I AM directed by the Right honourable the Governor-geuqrul of India in Gown- .luihciul Dtp. 
cil to acknowledge the receipt of your letter, No. dated the 30U1 uli., sub- 

mitting abstracts of proceedings for the month of July last. 

2. In reply, am de.sired to request that hi'< Lordship in (.’ouncil may be fnr- 
ni&lied with a copy ofa letter and its enclosures from tlie offieiutiug register ol‘ the 
Sudder Dewanny Aduwlut, No. j, of the abstract of civil proceedings for the momh , 
of July last. 

3. With reference to the entry No. 14, of the same abstract, I aip desired to 
request tlic attention of the llonournblc the Lieutenant-governor tb the remarks 
contained in my letter, dated the 3d instant, .suggesting doubts as to the legality 
of di.sfiensing with the services of the Hindoo law oflicers. 

1 have, &c. 

(signed) IF. li. MacnaghlcHj 

Fort William, 31 Oct. 1836. Secretary to the Govcrmncnl of India. 


(No. 3873.) 

From C. A/acnrecn, p]»q. Secretary to the I/ieutenant-governor, North We$t Pro- .b«l. Con*, 
vinces, to IF. H . Muenaghtm, Esq. Secretary to the Government of Indifi, 13 Aukuhi 1838 
Judicial Department, Fort William. 

Sir, 

I AM directed by the Honourable the Lieutenant-governor to acknowledge the Judicial Dt-js 
receipt of your letter, No. 92, of the 31st ultimo, and to transmit to you, as 
rcqiie.stcil, cojiies of the letter from the officiating register of the Sntldor Dewanny 
Adawlut, dated 10th June last, and of its enclosure, entered as No. 3, of the 
abstract of the civil proceedings of July last. 

■ * 

2. With reference to the subject noticed in the 31! jwragraph of your letter, i 
am desired to refer you to ray letter,. No, 3^2, of the i^th instant, in reply to 
yours of the 3d October, 

, I hhve, Ac. 

(signed) C. M/jevnrc/i, 

. <• • Secretary to the lAenienant-governdf, 

Agi'a, 1/ Nov. 1836. Norfh 'West Provinces. 
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(No. 587.) 

^ ‘ ^ ^ *4' : 

Fnm H. B. Hdrington, Esq. Offidatiog Register Suddier D«iranoy AdA^trlot^ 
North West Provinces, to Q. Macmceih £|^. Secretary to the .HoiMiuf»t4f> tlhe 
Lieutenant-governor, NorUi«West Provinces. 


Kncloiura. Sie, 

l.t eontbnntion of the court’s atitiitul ctvi) reports^ for the jittsi y^r, -! aol 
P tfT****’ to request you vill submit, for the considerattou of the Honourable the 

present :* M. IJ. LietfttinaWt-drtvernor, the acebtnpanyiog copy of a Minute recorded by Mr. Ew6r, 
Turnbuli.w. Ewer, dnC of the jodgeS of thu court, on the subject of the abolitiph of the office of 
^ J. Colvin, and JtSgJsfer. 

^***'^*^ **^“*‘* ^uerully in the sentiUients expressed in Mr. Elver’s Minute : 

' ^ ’ they apprehend that little doubt can be entertained ih^ the obolitipU iqf the office 

in questiOtn, by dhfng away with the only school in which the junior servants of 
the Company had an opportunity of making the|nselves acquainted wtth the judi- 
cial regulations, and of acquiring an insight into the practical duties and powers of 
the civil coqrts before they were called upon to exercise the. more extensive and 
responsible functions of a zillah or city judge, possessing under tbp system now in 
force original and appellate jurisdiction equal in extent to that S^ich was vested 
in the Jute courts of appeal, must tend materially to impair the efficiency of the 
judicial establji^binent, which, as remarked by Mr. Ewer, on the occurrence of 
vacancies in that department, they must necessarily be filled up by tnen who have 
had little or 00 judicial ex|tcrience, and who may then be called upon for the 
first time to preside in a court, whose decisions in a large proportion of the cases 
that come before it we finid«i,ttnd not open to appeal or revisiou by this court, or 
any other tribunal. 

I have, &c. ♦ 

(signed) II. B.- Haring ton, 

Allahabad, 1 July 1 8j6. Officiating Register. 


Mr, Ewer’s Minute, dated the lOth June 1836. 

I WOULD strongly recommend the re-establishment of the office of register, or 
.something of the same description. At present I know not whence the supply of 
experienced judicial officers of the higher rank is to come from, while .at the same 
time the administration of justice is hourly acquiring more importance,' both in the 
e\cs of the governn»tnt and of the public. 

During the last year wc have seen several instances of judges appearing in that 
character lor the first lime, without the slightest notion of the duties they wero 
called on to perform in their own court, and altogether unable to control the 
prttceedings of their inferiors. On one occasion, indeed, the Sudder have had 
the disagreeable duty of reporting an acting judge unfit for the office. 

At present a judge cannot be absent on leave without a slop being put to the 
trial ot civil suits dn his court. At Mirisapour the judge was absent for three 
months, and the court shut merely because there was nobody to officiate for him. 
"J he same has occurred at Mynpoory and at other statinus for various periods ; 
and a calculation might easily be made, showing the number of additional suits 
which would have been disposed of had there been a register tO take charge, 
instead of an assistant or principal sudder aineen to conduct the current duties. 

A strict control over the proceedings of the inferior courts is.more called for 
since the passing of Act XI. 1836, but where we are to find men capable of exer- 
cising it, is another matter. Tite only remedy is providing education for 'foture 
judges as we do for collectors, and the sooner it is applied the better. 

(signed) IT. Ewer, Judge. 

(True copy.) 

(signed) H. B, Haringto^ Officiatii^ .Regtateri 
« (True copies.) • ^ 

(signed) C* Mecawem, i. 

Secretary to the Lieutenant-governor of the North , West irrovjaoes. 
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Minute by the Honourable if. Siutke^^pear, Esq., 4eted 13 iaA. Com. 

t The eentimeofei expriM^ % the AiUhftbtd eMder |u4ges on iW irery »»ii* 
portaat subject ore to moeh tu acoordonce with tii« 4^miaai %t*liieb T’ sobimt^ LieuU'.govaraor, 
to the Hoard in o MintUe, dated dte i^tb of May last, that 
eoosideiotioii i>f tibein iq connexion with that Minute. 

(signed) 


l beg to WfB^M the N. W. J^iace*, 

17 Nut. 1836, 

,,;s WaatoCtisql^" 

ff. Sfuil(eid(^,y 

nIBcc* 


Minute hy the Honourable If. Shakeipear^ Esq., dated 19 Octob^ ^837. 


Jttd. Coni. 

13 Auffutt 1838. 


In my Minute, dated the 1 (iib of May 1 836, I wa.s not so fortunate as to EmploymeS of jo- 
itopress the Governor-general and my colleagues witti my own view of the vasjl nior civil lorvauu 
importance to the best interests of flie country of some systematic plan being «>• ‘h« j'w?****! 
adopted for training up the junior members of the Service for einptoymeut ill th^ servi^.***^* 
administration of civil justice. 

It is a subject, however, whitfb 1 feel hound l)y every consideration of puldjc 
duty to press on the attention of the government, and 1 think this a fit opppr^ *“ 
tunity for doing so, at a moment when wc are about to be deprived for a length .pf 
time ol personal connnunicalkm with the Governor* general. ' 

His Lordship vrill have many opportunities during his tour of salisfyiiig himsaif 
of the present slate of the judicial estatdishmcni, and 1 am much mistaken indeed 
if his Lordship does not find, tliat as the present incumbents arc disposed of, there 
are few among fbeir juniors who are competent to sit in judgment on the proceed- 
ings and decisions ot the experienced native functionurieK, w|io.se acts theygre 
expected to control ; or at all events, that the number so qualified afe rapidly 
dimiiiKshing under the present system. 

(signed) //. iihah'espear. 


From W. H. Mamaghten, Esq. Secretary to the Government of India, widr the *^®*‘*- 

(lo^’emor-general, to R. D. Mangles^ hsq. Oificiating .Secretary to the Govern- *3 auruh 1838. 
ment of India. 

Sir, 

I AM directed to transmit to you. for .«uhmission to the llonoucphie the Prenident Judicial Dfp. 
in Council, the actomjmnying copy of a Minute recorded by the Kiglit houourable 
the Governor-general of India, containing the impi'cssioris entertained hy his Lord- 
ship on the question of the judicial education of civil servants. 

1, Tlie fwpers which gave ri^ to this Minute, and specified below, are enclosed 
herewith in original. 

I have, he. , 

Head Quarters, Camp Delhi, (signed) fV. JL Macnaghten, 

19 February 1838. Secretary to the Government of India, 

witli tlie Ciovernor-general. 


Letter from the Secretary to tire Goveriuoeot of Bengal, dated 3 May 1 83(1. 

Letter from the Chief Secretary to tire Government of Fort St, George, dated 
30 May 183(5. 

Miuutc by the Honourable H. ShaKbspear, Esq., dated 19 May 1836. 

Minute of the Hottouitible A. Roas, Esq. of 10 August 1856. . 

Letter from th? Secretary to the Lieutenant-goverbur, North Weat Brovtecee, 
dated 17 November 1836, with Enclosure. 

Note % tbe 3 or>oura|> 1 e H. Shakespear, Esq., dated 13 December 1 836. 
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MiMtJTE by the Right boDOureble tbo Goveraor*geneiftl. dated 17 .Fehtti^- i% 8 . 

The important subject of the best loean^ of providing liir ioer civil seryaataa 
suitiible education for the odtoeof civil judge, has td diuerent period^ been di|r 
cussed, with much variety of opinion, and it was specially brought to the tipfiee of 
tlic Council by Mr. Sbakespear, in a jdinute of thj 19th May 1836 (on "leldch oh** 
servaliuns were offered by Mr. Hoas, m.a Minute oi August lO, 183^, and in a 
subse(|uei)t note of dleceinber 13, 1836, referring to a Minute by Mr. Ewer, judge 
of the Sudder Court in the Western Province^, of June.>io, and a letter addressed 
to tiie local government by that court collectively on July 1st of the same year. I 
have continued to give ^y attention to tiie opiniuos recorded in these papers as the 
opportunities of observation and experience have occurred to me, wd t now pro- 
ceed to state briefly the impressions wliicb 1 entertain on the queitmn. 

Mr, Sbakesfieur refers with genera) approbst|jon in the letter of the Western 
Sudder Court, who are inclined strongly to the re-establishnient of the office of 
register, or the adoption of some arrangement of a similar character, and who 
would think it, necessary to give our officers a training to make them judges, as 
we do to make them collectors.” I observe, however, that in his Minute of May 
19, 1836, Mr. Shakespear states, that he has no wish to see the office of register 
restored, ** as it in fact became incompatible with] the extensive powers with which 
it was necessary to Invest the native judges.” Mr. Shakespear at the same time 
feels strongly that the presturt system affords no opportunity to our officers of ac- 
quiring information in respect to civil justice, to the forms of pleading, the rules of 
appeal, the constitution and powers of the inferior courts, and still less as to the 
general principles of Hindoo and Mahomodun law, and the civil Regulations. Ho. 
refers to opinions recorded by Mr. Pakenimm and Mr. Macnaghtea in 1831, and 
strongly supports them, as to the propriety of employing our junior officers to 
some extent in dilFercnt ministerial duties, in the courts of the judges, of which the 
most important is the preparatioir of cases for decision, in the mode in which so 
much excellent assistance was rendered to tiie Sudder Court by Mr, D. C. Smyth. 
He proposes to call upon the Sudder Courts for a scheme of rules for the employ- 
ment in this manner of the junior assistants. Mr. Ross, on the other band, con- 
siders that the preparation of cases for decision, *' which involves ihc tracing of evi. 
dence,” is the most important part of a trial, which ought if possible to be always 
performed by the judge himself; that it is a great defect in our existing practice 
that such preparation is so greatly made over to subordinate mini.steriai officers, 
but that this defect would l>e in no measure remedied by entrusting the duty to 
inexperienced junior civil servants. He would refer the wdiole subject for the 
consideration of the Law Commission. 

I would first udvcrl to the opinion of tlie Western Sudder Court, which is 
shared doubtless hy otiiers, that it is of advantage to bring up our judges in some- 
thing of an exclusive and separate course ot training. 

I should, tor myself, accede only with much qualification to the conclusion, 
that for the provision of ucll-qmdiffed judicial officers to tint Indian service a 
distinct course of education, or a distinct class of men, is either expedient or 
necessary. ^ 1 have always been inclined to doubt whether for any profession cw 
for any career the early training of young men in one particular course^ and 
apart from others, is conducive to good ; lor it forms them into a caste; it limits 
within that caste general knowledge and general experience; it gives to each 
individual, however inferior in natural qualification, a ciaini.ji|lD advancement 
within tlie course fur which he has been instructed ; and to this degree it limita 
the powers of those by whom selection for advancement is to be made. 1 know 
how fairly open the question is to argument upon both sides, but for one, 1 would 
rather for the naval, military, or Indian service select candidates who had acquired 
the standard of qualification from general ^education, than accept in succession 
all who might be presented to me on tine ground that tb^y had b^i educated in 
the naval or militai^ colleges, or at Hailcybury ; but if tins vtew^he at.ail tenable 
in first selections, it may, ns it seems to me to be, urged with ivucl^greater force, 
as applicable to a subdivision and close ciassiffcation within the services in India. 

1 must strongly doubt whether a judge-in India (pan be prni^anced qn^^d 
fur the duties imposed upon him who has Dot Itad coRsiderablii experiai^ in 
revenue matters and in the general business of tbe country,. oUd , who has not baan 
ill that contact with flie people, and in that familiarity, with their prejudices, their 
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. babito, their attachmentSt their merits and Iheur faults, which a connexion with 
tbehr mohied iot^es^ an mtima^ts knowledge of Iheir landed temiresi, and the CivU^vuit». - ' 
freqaen^ view of their diJKsreoces, apart liroin the reserve and formality of a court — — — 

of Jnstice, seem hdit to promise. As it seems to the most accurate knowledge 
of regulations and of terms and precedents, and even the long apprenticeship of 
a court, would hut imperfeetty supply the want of this^ experience ; on t^ otimr 
hand, it would appear to me that a high revenue officer cannot be pronounced to 
be fit for bis duties who is not also well conversant wiffi much of that knowledge 
which wonld seem to be essential to the judicial character ; and 1 should not think 
with great respect of the seal and of the abilities of any one who had successively 
ffiled appomtments in the magistracy and '(fie collectorship, and who had not at 
the same time become much imbued with technical and with 1^1 learning. 

This ecquirement, grafted upon an habitual control of establishments and an 
insight into the ways of men, would perhaps give a ve^ satisfactory degree of 
qualification for a judgje in this country ; and though different men will in very 
difiierent degrees so qualify themselves, and though their dispositions wilt, with 
much variety, more or less incline them to that class of their mixed duties which 
may, bear a judicial or a revenue character, I have no fear but that while the 
feeling of the government on the propriety of seeking a knowledge of all classes 
of duties is thoroughly unc^rstood, and an active superintendence exercised over 
the exertions of the service.'officcrs will be found well able to fill eitlier department. 

It is to be remembered on this subject, that much iufurmation u()un judicial 
principles and procedure is necessarily acquired in the mere ordinary porfurniance 
of the duties of a magistrate and collector, Our magistrates are, in iuct, criminal 
jjudges, with considerable powers, and a collector has very frequently to conduct 
investigations in their nature w holly judicial. In cither class of situaUou.s an officer 
must become familiar with rules of proces.s and principles of evidence. 

A collector has to conduct in tlie courts of justice numerous suits on tmhalf of 
government, which must afford him instruction in their pleadings and practice. 

A collector mixing with the people from his youth must also have an intimate 
knowledge of agricultural rights and tenures, with which so much of the litigation 
in our Indian courts is connected ; and he cannot avoid forming at least u general 
acquaintauce with both the Hindoo and Mahoinmedan laws of inheritance. It is 
fortunate, also, t^iat an Indian judge is not required to master a voluminous and 
complicated body of statutes and precedents, and that the duty of judicial ad- 
ministration generally is^ere very simple ; so that, without even the more 
extensive study which may fairly be expected from a number of intelligent and 
zealous servants, an Indian magistrate or collector would ascend the bench witli 
much of very valuable preparation, and w'ith comparatively little of difficulty to 
encounter. 


While 1 am, upon thc.se grounds, disposed to think that the cxi.sting practice is 
not open to ail'the strong objections which Mr. Shakespeur feels to it, I am yet not 
insensible to ,the advantage of mixing, if it could be efibeted, some early and 
more direct practical acquaintance with the administration of civil ju.stice with the 
other experience which is acquired by the junior civil servants. I am favourable 
to thb employntent of any leisure which can be spared from more pressing 
avocations, to the object of acting under the judges in the preparation of cases, 
in the mode which Mr. Shakespear ha.s su^csted ; and I should readily coneui 
in a requisition on the sudder courts to prepare rules under wliich such idftnis- 
tertal co-operation could best be afibrded. 1 fear tliat few of the junior officers 
will be found at present to possess leisure for the pur{)Ose; and l.nould uot 
withdraw them, by any compulsory directions on the subject, from those duties of 
revenue inquiry and jMtlement which are of ppiwmount importance as being calcu- 
lated to dUine the ri^s and poesessiqps of the community with a certainty and 
clearness hitherto uiuuoi^n, and to give invaluable facilities to all administration. 
But I doubt not that there will be fouhd officers who, from their desire to accoin- 
pfisU tltemselves i» all that may tend to their greater efficiency as public sciVants, 
and in pureilince of an Expressed wbh of the govcrnnient, would make additiunat 
exertiolte 14 order ^dnoble tbei^ to devote some portion of their time to this new 
deacriptioii of-dnty. I stewld not object, therefore, to an iosh'uciton to the judges 
aniljwior officers, of qpg below theimde of joint piagistrates and deputy cottec- 
tcuw^eaitoonudQgtbtfone chtw to seek mid the other to render assistance in this 
“Sol :Z 3 S * form. 


'■'rs.A 
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J raining^of Junior form, m ns not to occasioB detrimcnfto the prbper ItiDetioiis pf wjy. The sjwne 
Civil iscrvana. opportunity might be taken of making more generaHy known tl^ value attached 
by the government to a systematic study, altt^gh not re«iuir^;M the huiibaediate 
coorse of duty, of the laws aqd regulations which inuet,blf rlferred to in the 
decision of civil controversies. * ' 

That the actual amount vf assiafance thus afforded to the civil judges wotdd^ 
according to its degree, be useful to t^m, 1 do not doubt. The appototment of 
uncovenixnted officers of a superior class to render exactly the same description 
of assistance, is an arrangement which has been strongly recommended to me. by 
iutelligenl officers of the Judicial Depai^mcnt. The duty would appear to roe to 
be rather u faithful and intelligent superintendence of the collection and record of 
evidence adduced by parties or their agents, than the searching out of evidence, 
by the assistant so employed, for which Mr. Ross would consider him not 
qualified. 

It will he quite proper, 1 would liowevcf add, what^er be the immediate 
determination of the government, that the subject, as connected with tlie perma- 
nent scheme of our Indian judicial establishments, should be referred for the 
deliberation of the I.aw Commissioners. * 

V # (signed.) Auckland, 

(A true copy.) 

(signed) JV, H. Macnagktent 
Secretary to the Government of India, 
with the Governor-general. * 


iikI. Cons. * Minutk by tlic Honourable IF. IF. liird. Esq., dated 27th July iiS 38 . 

r; Aug. 

The opinion.s ex[)rc.sscd by the late Mr. Shakespear, and by the judges of the 
Sudder Court in the Western Provinces, on the necessity of providing some means 
for the judicial education of the junior civil servants, are by no means confined to 
tho.se gunilcmen. 'I’liere are many others who still continue to think, that since 
the abolition of the office of register to the zillah and cil^ court.*!, no school exists 
in which n. practical knowledge can be acquired by the younger servants of judi- 
cial duties, and that some exclusive and |>rofessional training is necessary before 
they can be properly qualified to preside in a court of justice. 

I do not concur in these opinions. It i.s true tliat in the office of register, to 
which it not unfrequenlly hap[)cnod that junior civil servants, ju.st out of college, 
were appointed, without any cxf»criencc whatever, and almost without the power 
cither of understanding or making themselves understood, some knowledge of 
forms and of procecdii^s was gradually acquired ; but it was attended with great 
inconvenience, arising from the youth, ignorance, end inexperience of the junior 
servants omployetl, and the undue influence of the native officers of the court, on 
whom they had to depend, in the discharge of their judicial functions, for guidance 
and instruction. By dint of deciding they become at last conversant with deci- 
sion!^; hut knowledge so acquired is at the expense of the parties concerned, hnd 
to ilisscmimitc it by such a process i.s (to quote an observation of Mr. Courtney 
Smith), “ sis if surgeons were to be instructed in their art by dissecting living 
men.' 

It w a.s, therefore, 1 think, wise to abolish tlie office of register, and to postpone 
calling upon the junior servants of government to prcs||^ in courts of civil 
justice until they became, from maturer age and experienedi better qualified for 
the purpose. A knowledge of judicial forms and proceedings Is not the only 
rcqmsite.s for a judge ; he should pos-sess likewise an intimate acquaintance with 
the habits, manners, fi.clings, and prejudices of the people ; an actpaintance which 
is not to bo picked up within the walls of a kutcherry, wh^M fi, judicial officer is 
compolied to sit from tnorning till night, surrounded by bis-'^|^b, whose interest 
‘ it is to blind both him and the people as to the real charf.Ctet of other, and 
keep them as far apart as poss/bie. ■ » f , ' ^ ^ 

In fact, it is only in the Revenue Dcpartmeitt that any real iniertknirse i^tli„the 
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people.caD be carried on, and it is on that account that at the Madras presidency, 
as appears %tm the letter of tbe'Cbwf Secitrtary to ti« Gowaminent uf Fort St. ^**** * 
George; dated tte 30th of May 1836, the junior civil servants are required, on 
leavi^^Ue^^'^' enter the Eevcoiie' Depaitmcfit^ as assistant coUisctacs» under a 
promise that, as the state of the service ajU admit of it, the gqVoiwncnt 

will select sui^ as shall have acquired a practical kiioa'led^e of revenue ha tile 
provinces to bC judges of the zillidi and provincial courts and of the Stidder 

Adawlat. '* 

> 

Tliis arrangetnent,” says Sir Thomas Munro, was adopted not. merely to 
teach them i-eveiiue business, hut because it enables them to sec die natives in 


. No. 0. 

Civil Bsivina. 


tbeir best form, as industrious and intelli|^ut hu«baudn\en and manufacturers ; to 
bieconte acquainted with their habits, manners, and wants ; to lo^e their prqju- 
.dicfs against tliem ; to become attached to, and feel a desire to befriend and pro- 
tect tbciai ; and because this knowledge and feeling will adhere to such servants 
for ever, and be mosi useful to them and to the natives during the rest of their 
livesi^ 


TIh“ truth of these remarks no one, I conclude, will venture to deny. Moreover, 
it is quite a mistake to 8up|)Ose that a knowledge even of judicial proceedings ond 
forms is not to he obtairved in the ofiices of. magistrate nnd collector. As justly 
observed in the Minute of* the Right honotirabk: the (iovrTnor-gcueral, dated the 
171!} (d Ft hi uhry last, “ Our magistrates are, in fact, criminal judges with consi- 
deiuble powers, ami a collector has very frequently to conduct invcsligatimis in 
their nature wholly judicial ; in either (iaes of situations an officer nmst *K>comc 
faniilar with rules of process and principles i»f evidence.'’ Hence it aptrenrs, that 
while the necessary qualifications for a civil judge cannot be satisfactorily acquired 
* without going through the office of collector, the offices of collector and magis- 
trate afford an cxcdleiit prcjmration for discharging the functions of civil judge. 

If in the naval and military services of ICtiglaml it would, as stated fry hia Lord- 
ship, he prefcraldc to .select candidates who had acqnired the .standard of quali- 
fication from general educulioti, rather than accept iu succession all who had been 
educated in the naval and military colleges, such a principle of selection is Still 
more a]>plicahle to the Indian service. The atternpt to coriiinoKOicn to a particular 
line, and train them iir the mod<; .suggested, was once tried and found impracti- 
cable. AVhencNcr there is a call for particular qualifications, the indrvidual who 
possesses them must he selected, let Intu belong to what line be may. So long as 
the civil service continues an exclusive one, there is no f)thcr alternative ; and it is 
a remarkable fact in illustrutiun of this necessity, that tince the introdia,’tioa of the 
revenue system of 1829, the majority of tlie members uppoitited to the sudder 
Boards fiavc been judicial men. 

The ntorc general, therefore, tl)c knowledge and experience in different depart- 
ment? which a man acquires in hi.s progiT.s.s through ihc .service, the greater will 
be his facilities for executing the duties which he may be required to perform, and 
the more valuable \rill he his .mm vices to government. It is of cour.se desirable 
to afford the jnuior civil scTivants every facility for qualifying thcm.selves in tlic 
Judicial as well as iu the Hevenue Deparlnrcnt ; and for this purjro.se the jrlan 
by Mr. Cameron for the jtulicial educutiouof native candidates for the 
office of moonsiff' might perhaps he adopted. On being apjioiiited assistants to 
the commi-ssioners of revenue, to be employed at die di.scri tion of tbt»c officers 
in any of the districts composiing their re-spcctive divisions, they may, when not 
engaged in revenue or other duties of a jircs.sing nature, attend as aH.st’.s.sors at liie 
cutdicrry of the civil judge, in order to ae rptire- not only a knowledge of forms and 
proceeding?, but likewise a lamiliarity with the disjrosal of jurlicial questions, which 
on being tvenlually required to preside in a court of justice, ^cannot fail to t)c of 
the greatest advantige. * // 

(signed) fV. Bird. 
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.lud. Cons, 
j 'j August i8;j8. 
No. 13. 




Tout Wiuum, Jui;ici/iL Angiid ^8^. 

Read the Minutes and ^rr^^ndeoce noted on the 
re-establishing the office of register, and of otl^r propos^ttaCJlBir '«eci»iring. 4 W|.. 
adequate knowledge of law and {Procedure in junbc;. avll serrai^ts in 
blishment. 1 . « 

Resolved, that with reference to tlie Minute of ^ Rigid ^ bononnble Oie 
(iovernor-general, dated the 19th Febraaiy i§38, the following letter be wriOed: 
to the secretary with his lordship, and that tlie question be referred to the Lawi, 
Commission.* 

Ordered, that a copy of the foregoing Resolution, with the .papers conanctodl 
with it, be transferred to the Ixsglslative Oep^tment, for the pwpose of. being . 
communicated to the Indian Law Commission. . < ' 


hid. Ctifis, 

‘3 August 1838. 
No. 14. 


(No. 168.) . , 

From 7 ’. If. Maddock, Esq. Officiating Secretary to the Government of India, to 
IV. TI. Macnaghten, Estj. Secrei;ary to tlie Government of India, with the 
Governor-general. ,v ^ 


Sir, 

.)miici»iDept. I ji^ji directed by the Honourable the President in Council to conimunicate to 
you, for the information of the Right honourable the Governbrrgeneral, that the 
subject of bis Lordship’s Minute, dated the' 19th .February 1838, on the question 
of the judicial education of civil" servants, which was forwarded by you to Mr. 
Mangles in your letter of the same date, has met with that attention from the 
Honourable the President in Council which the high importance of the question 
therein di.scussed is calculated to excite. ^ 

2 . On the first point to be disposed of, viz. the expediency of re-establishing 
the office of register, the President' in Council is of opinion that no sufficient 
reasons In support of that measure were adduced in the Minute of Mr. Ewer, one of 
the judges of the J^tiddcr Court in the Western Provinces, of date June loth, 1 836, 
while sufficient objections against it are admitted in Mr. Shakespear’s Minute of 
the 19th of May in the same year; and the present organization of the civil ser- 
vice, taken in connexion with the extensive powers now exercised by native Judges, 
.«iet:ins to preclude the practicability of restoring the office of register, were it even 
desirable to do so. 

;}. The question tlierefore to be decided is, by what means, since the office of 
register, in wliicb young men were early in their career introduced into judicial 
practice, and hud opportunitic.s of becoming acquainted with tiie fonns and proce- 
dure of courts of law, is not to be re-established, provision may be made for 
training up a portion at least of the juniors of the service in suqh a manner that,, 
although their career is commenced in the discharge of duties pertaining to the 
Revenue Department, they may not be without opportunities of attaining consi- 
derable proficiency in knowledge of the law.s and the forms and practice of the 
courts For, in the opinion of the Pre.sident in Council, whatever argum'Cnts may 
be adduced in favour of a system under which a cet*tain number of tpe gentlemen, 
of the civil service should be set apart for thi; judicial branch of it, jand should be 
confined exclusively to that branch, he concurs entirely in the sentiments expressed 

by 


* Copy of Note by tho late Honourable H. Shakespear, Esq., dated iStli April 1836. ' ' 

'i'o Societariea to Gokerniuents of Bengal, F«rt Et. GMrge,'afMi Bombay, ’dated iSdr Apr 9 
From Secretoi^' to Government of Dcogol, dated ad Atiiy J 83d. r ' . ^ " 

From Chief Secretary to the (iovernineni of For^Sj^ George, dldad 30^ May 1838, with jSneldlN^* 
From Secretary to the Lleutetiont-governor, Kortih' Wrtt Provinces, Jbxti 17th Jluveiullter illjd, 
with Knrloiure. " ‘ ‘ 

Minuid by tlie inte Honourable H. Sbakespear, Etq., doted ifltb May 0836. ^ ^ • 

Minute by the Honourable A Ross, Esq., dated Augun/k 183^ ,. ^ ' 

Minute by the late Honourlible H. Shakespear, Esq„ dated 13^1 Docei ^ 30 , i . 

Minute by the late Honourable H. Sbake^eaf, F.U., dated igtii Oelohtf ’. **• ’ 

Letter fro«» Secretary to the GoverumCntef wiA the Govr- — Febhiaiy 

183a. with Eoitlaaure. 

Minute by the Honourable W. W. Bkrd, Esq., ,d.a|^ 1 ? 
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,by tbe Gov«rqor-geDerikl, that socb exdusiveness would, in. India, ten^ a greater 
evil than aiiy advtntege wiacb it ivltlelv to produee, becabae toe officer confined 
to his court and to its forms and proceedings firpm the beginning of hif can 
never batfb the dpj^irtQnidee, winch the revome officer enjoys, of penonai 
course widi «tl dius^ of the people, nor those indpoements to interest hupM^jla 
their affairs^ ftom'which the revenue officer acquires a eonsidcraUe knowledj^^^^ 
their characters for good as well as for evil ; and while the most serious ohatodo 
opposed to the success of ohir efforts for the ^d mverniudit of India consists in 
ignorsnee,on the part of European functionaries, of the language, habits of thought, 
feeKogs, and prejudices of the people entrusted to their rule, any scheme of con* 
fining a civil officer throughout his career to the courts of justice, whore he lijyea. 
apart from the people, can tend only to pwqietuate, with respect to one class of 
functionaries, an evil more or less unavoidable, and inherent in the circuinatanciM 
in which we ore placed, am^ in the opinion of his Honor in Council, is least of 
all calculated to convert the individual so situated into a wise, and intelligent, and 
beneficmit judge. 

4. Besides, when it is considered how very largo a portion of our subjects 
belong to the agricultural class, or is connected by aealiu|^ witli the people who 
cultivate the soil and pay the government revenue, and how much ot the entire 
capital of the country, which must be the sulfiect of litigation in the civil courts, 
is em[>loyed directly and indirectly in agriculmre, or in advances of seed, grain, 
tuccavee, and for paying the government revenue, and that the revenue officer of 
all others has the best opportunities of becoming intimately acquainted with the 
nature of these and all other transactions of the various parties concerned in the 
multifarious operations of agriculture and revenue receipts and disbursements, it 
would seem that a familiarity with the revenue system is indispensable to fit a man 
for the efficient discharge of the greater portion of his duties as a judge. Nor is it 
to be overlooked that the revenue officer, even in the discharge of* his proper 
duties, cannot fail to become apt in the adjudication of disputes of precisely the 
siime nature us those which come by a different process under the cognizance of 
the. courts. He 1 ms to investigate and to decide ujwn questions of partition of 
disputed houtidaries, of conttacts, and of accounts ; he has to take and weigh 
evidence, to decide upon the validity of documents, and to interpret as well as to 
obey a considcralilc portion of the Regulations of the Bengal Code. With the 
opportunities wiiicli such duties afford him of exercising and improving his btleiits, 
and acquiring, with much c'X{>ericnce, habits of regularity and a]>plicatioii to busi- 
ness, and a fitting coufuleucc in Ids own judgment, it would l>e hard to imagine 
that when length of .service and the exigencies of the State call him from his duties 
in the Revenue Department to the discharge of functions purely judicial, he should 
be found altogether wanting in sufficient qualifications to undertake them. He 
may be ignorant of the forms of procedure of the court iu which he is appointed 
to preside, and he may be too little acquainted with those Regulations which 
apply exclusively to the administration of law ; but these de.sidcrata arc not attain- 
ments so difficult to he acquired that a man trained in habits of regularity and 
application would permit himself to labour long under a deficiency in such kinds 
of knowledge. 

5. Under a system also which admits of the employment of civil officers succes- 
sively in different departments, the governmeiit, with the knowledge which it 
possesses of the characters and qualifications of the members of tlie civil service, is 
enabled to select for the highest employments in each branch of the ^inufistrution 
those individuals, out of the w'hole body of the service, who appear best adapted 
for the performance of the duties which they are appointed to discharge, an advan- 
tage which would be in a great mea.sure lost by any separation of the members of 
the service into distinct classes. 


Trainom owfpajor' 
Civil Servaiitt. 


fi. Enterta'ining these sentiments, the Honourable the President in Council 
entirely concurs in opinion with the Governor-general, us expressed in 'his Ixird- 
fjf ship’s Minute, that in India the exclusive croployroetit of any portion of the civil 
' service in judictaiglproceedikgs would be calculated to limit their opportunities of 
acquiring general Knowledge of men and things, and in so far tend to contract 
* their minds ; w hereas experience of die duties which each incUvidnal must, in his 
capacity of magistrBtq|||nd then of collector, have fur many years been trained to 
perform, will, out of Numerous body of zealous and inteiligent servants, produce 
W- many who may ascend the* bench as judges, “ with much of vwf valuable prepa- 
tr ^aUoD, and comparatively littl^pdifficulty to encounter!” 

30®' ^ 3 8 3 . * 7 - The 



5<m STECIAIi OF *Wil^ 

* No o 

TRuuiiiB ^u»iw 7. Tlic President in Council is, however, averse to the exercise byihesBoae* 
Civil Servants. officer, at the some time, of the duties of magistrate and col^toi^ itod would; think 
it far preferable tbet such a tyXlem of gradation and protnoUoo intro- 

duced as would enable goverfttnent to employ civil officers, m^dreir pmfenaent 
frotn subordinate situations, first in the capacity Of magistrate fipom which grade „ 
they might afterwards rise to be collectors, and after serving m‘^tbat capao^ for 
a sufficient period of time, might be eligible to be promoted to tiie akuation of 
judge. . ' • . 

His Honor doubts the practicability of the plan of employing yoong men 
under the rank of deputy collectors and joint magistrates in judicial duties, oUder 
the'zillab and city judges, .which is recommended by the Right honourable the 
Governor- general. He has directed that it shall be submitted to the Indian Law 
Commission, to be taken into consideration in connexion with the code of pro- 
cedure, in the arrangement of which the Commi-ssioners are at present engaged. 

9. The Pre.sident In Council has not, however, judged it expedient at the present 
moment to call upon the Sudder Court to draw out rules, as^suggested by the 
Governor-general, under which the attendance of young civilians in the zillah 
courts, and their subordinate co-operation in judicial proceedings, might best be 
regulated, as the present rules of procedure, according to which the court could 
alone draw out any subsidiary rules with re^rd to the occasional employment of 
young civilians in judicial proceedings, are likely to be considerably modified and 
altcretl, and it would seem better that these subsidiary rules should be formed 
with reference to the new law of procedure, and that it will be sufficient that the 
subject should at once be referred to the consideration of the Law Commission, and 
the question has accordingly been referred to that body. 

10, 'I'he papers connected with this subject have been sent to the Law Com- 
mission wiib a letter, a copy of which, with the pnfters already con.sidered by the 
Governor-^nerat, and a Minute since recorded by Mr. W. W. Bird on Uie subject, 
is herewith enclosed. 


I have, &c. 

Fort \Villium, (signed) T. H. Maddoch, 

i;} August 1838. Officiating Secretary to the Government of India. 


I-ogis. Oons, 
No. i(). 


(No. aS-i.) 

From T, It. AJaddocky E.sq. Officiating Secretary to the Government of India, 
to ,/, C’. C. Sutherland, Esq. Secretary to the Indian Law Commission. 


Sir, 

LcsisLiiivc Dq>i. I AM directed to forward to you copies of the papers noted in the margin,* and 
to request the attention of llie Law Commissioners to the subject to which they 
relate, in connexiun^ith the system of judicial procedure, in the arrangement ot 
which the Commissioners arc at present engaged. 


^ I have, &c. 

Fort William, (signed) T. H. Maddacht 

13 August 1838. Officiating Secretary to the Government of India. 


• Copy ol'Noic hy the late Ilomiurutle H. ShskPspeMV F.*q., dated l8th April 1836. 

To to Govetnmciild of Bengal, Fort St. George, and Bombay, dated i8th April 1836. 

From SeiTctury to Government of Bengal, dated 3d May t 83 ®- 

Itoiii Chief Secretary to tlie Government of Fort St Gedrge, dated 30lh May <836, with Gndoiiim. 

V'rom Seerttarv to the Lieutenant-governor, North Weal Provii^iM, datet^yth Noveoibar 1836, 
with F.nclosiiro. W. 

Mimiic by the late Honourable H. Shakespear, E*q., dated 19th May i8g6. 

Minute by the Ilonnurablc A. Rosa, Esq., dated loim Augtist 1836. 

Minute by tbe Ihte Honourable H. Shakespear, 1 ^, tlot^ 13th DeoHj^r 183B. 
iMiuutc by the late Honourable H. Shakespear, JSsq., dated 19th 1837. 

Letter hum the l^crcury to the Government of India, vriu tjl* Wivermr-general, .dated 19th 
February 1838, with Eudoaure. 

Minute by the Honourable W. W. Bird. Eui.. dated »vdl Mv ‘ > 
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»- ■■ No.a,'lf' 

■ - -T,. TrwBiDg afJtt»i«r‘ 

From IK H. Mecnt^bieni Es^. Secrela4 to tlie Govorosaeat of the ^ yfl Sffviati . 

Govcnw^-gejiefii^tO 3R H. Maddoek, Esq. Officiattqg Secretary to the 
Government of IwRa. * i October iSsU. 


Sir, 


I AM*directci by Eight bouourable the Governor-general to acknowledge 
the receipt of yo«r letter. No. i68, dated the i3tb ultimo, communicating Urn 
sentiiaeats of the HonooraUe tho Ptesideot in Council on the question pi 
judicial education of junior civil servants. 

2. In reply, I am desired to acquaint you, for the information of dte Presidtipafi 
in Council, that his Lordship approves, for the reasons staled in your communis 
cation now acknowledged, the reference which has been made on this important 
subject to (he Inw Commission. 

I have &G. 


No. 5. 
Judicial. 


Simla, 

6 September 1 838. 


(signed) /K //. Macnaghtm, 

Sec’' to tlio Gov* of India, 
witlk the Governor-general. 


(No. 1572 of 1838.) 

From J, P. fVUbughbj/, Esq, Secretary to the Govenimont of Bombay, to the Lcuus. runs. 

Officiating Secretary to the Government of ludia, Fort William. J*’ 

Sir, 

I AM directed to transmit, for the purpose of being laid before the Honouruhle .ludiciui Dcpi. 
the President in Council, the accompanying extracts, para. 17, of u letter fi-ora 
the assistant register of the Sndder Dewanny and Sudder Fouzdarry Adawlut, 
dated the 12th of September last, and paragraphs 2.^ to 3' *t)r a circuit report 
of the Judicial Commisbiouer for the Southern Mabratta country, on the completion 
of his tour. 

2. The Honourable the Governor in Council is awiare that the subject of 
traiuiug the young civil servants for tlie judicial office, referred to in the lyih 
paragraph of the assistant register’s letter, and in the 24II1 to the 31 si of the 
report, Ims excited much anxious consideration, and that much dheusKiou has 
occurred regarding it in the Indian Law Commission. It will no doubt receive the 
full deliberation of that body, when it arrives at the point in framing the code of 
civil procedure. 

3. As, therefore, anything that could be done by this government in respect 

to the Bombay presidency would be |)artial, I am de.sired to refer the matter for 
the consideration of the Supreme Government, leaving it to his Honor in ('oiincil 
to hand over the papers to the Indian Law Commissioners, or to take such other 
coarse in respect to them as may be deemed fit. " » 

4. The Governor in Council, however, is of opinion tiiat it would he unwise 
to break in upon a system which has been so recently established as that (if making 
over the decision of all original suits, with certain exceptions, to the nativ(; judicial 
functionaries, and because it is a very great question if it vvijuld be just to train 
junior servants to the judicial office by giving Uie decision of qucsti(in3 of rigiit and 
property to iobxperienccd liand^. 

5. Id respect to assistant judges trying appeals, tlie Governor in (Jouncil 
thinks that this should only be allowed where the state of the busim;sj of a parti- 
cular court requires it, ana never when the assistant is not amply qualified for 
the dut)'* ; nor fbt. the purpose of providirfga school of instruction for assistauts. 

1 have, &c. • 

(signed) J. Wilbughhif, 

Secretary to Government. 

■y 

3 8 4 


f' 

Bombay Castle, 

28 July 1838. 1,; 
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SPECIAL REPORIB OV WU 


tlxTRACT of a Letter from (he Assiilaiit Regieter of the S«id<tor 

dated thd l adi of Septerob^ ' it 't * 

^ '' ' f *• * ' , i-y\ ^ I ^ V.*'' 

Para. 17, The defect tuder the existing system in the- Means. 
a judicial education for the junior members of the administration |}y tbatmon^nf 
school, the tiding of original suits, adverted to in the 24th to ^ist paras., has, 
I am directed to observe, more titan once incidentally presented itself to the 
attention of the judges, l^ie subjeOt involves topics kjS ^e lN|^osl<'Unpeiteince in 
the judicial system, and amongst these there appears to the Judges a diffieolty 
somewhat hard to iw reconcile^ which arises from tiie distinction of anthdnty in 
tile European and native branches. If to the former are to be confined the high 
grade in judicature of appellate jurisdiction, it will, the judges conceive, be obvious 
that correspondent qualifications must be possessed by these functionaries; and 
amongst these the court would assign, at nearly the top of the list, a practical know* 
ledge of the character, habits, and customs of the people, the attainment of whid.i, 
however, appears to tiie judges to be hopeless, excepting by some such means as 
the schooling above adverted to. Upon the return of the absent judges, and when 
a full court can thereby be assembled, the sulnect will '‘be brought on for con- 
sideration, with the able and judicious remarks Mr. Greenhill has offered, and tiie 
court will thereafter submit its sentiments to government. 


Extract of a Circuit Report from the Judicial Commissioner for the Southern 
Mahraita Country, dated 1st August 1837. 

Para. 24. This office is requisite in many respects, but ow'ing to the present 
1 ^ 1 ? ou”h*L'b^'^* laws, is not nearly so useful as it ought to be. By the code^ as promulgated by 
No ju(if'ial (ithool Elphinstone’s government, a judge could refer small causes to his assistants ; 
for oiviiinnK. but this enactment was altered by subsequent governments, and no original suits 
can now be tried an assistant judge, excepting a very small class, such as suits 
in which the native judges may be interested. He may, however, hear appeals. 
The singular position in which this class qf public servants has been placed by the 
alterations in the code, ^ils for grave consideration ; and although it has a long 
time back, and often, prteented itself to myself and others as requiring the atten- 
tion of the legislature, I have hitherto been deterred, by various causes, from 
alluding to it in an official manner. 

25. 'i'hc spirit of legislation has been of late to employ natives as judges, either 
for the sake of economy merely, or for their supposed efficiency, reserving to tlie 
European civil servants the much more difficult and important office of judging 
on appeals, executing decrees, and of coutroUing the native servants. These are 
delicate and difficult duties, requiring great practical knowledge of the detail of n 
court, and also an intimate acquaintance with the habits of the people, their usages, 
and rules of conduct. I shall not allude in this place to the knowledge ofKhe 
rational rules of evidence, of procedure, and of jurispmdence generally reijuisite 
for a judge to posse^ ; in, short, I Would say that something tnore is required of u 
judge of appeal atul control than common sense, and a merely studied acquaintance 
with the Regulatiops, and that Without it, a man of talent even, is not likidy to fill 
the judgment seat, nl first especially, with credit either to himself or tiie govern- 
ment. ^ 

2(i. The operation, however, of our present Regulations is fast bruif^g the 
judicial braoch of the service to a condition whith I cannot coDtenyilate without 
anxiety. The juniors have no opportunities of learnipg ; they are partially employed 
in criminal case.s only (and tbc.se necessarily of too kerious a nature to be entrusted 
to a young man on his first entrance on publte employment), and probably have 
little or no opportunity of gaining an insight iptp ^|ie business pf .fhe <;^vil cou^, 
till they arc at once raised to the bench, where tliey have to ak in final judgment 
on the decrees of judges of fiir greater practical Knowledge .and experience than 
themselves; and that such a state of tilings would lead to a loss Ot pulfiic con- 
fitlencc, and to contempt of the judicial administratioA, 1 think there li toe tnucU 

27. The actual state of the judicial branch of the sei^ple.. aeebis to, lender an 
early and serious to 

suggMt it, 1 would allude, ewith great ; fha 

exUting defeat, which would peiha^ ndt' be tthiiddeitesf^. ' ’ 

t aft. Bv 


No.o. 

Training ofjunior 
Civil Servant*. 

Legis. Cong, 
ao August 1838. 
No. 37. 
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30. If it wdre left ^ the suitors to file their cases in either court, a competition 
for the cooftdeoce of ihe public would arise, and an Index to the public opinion in 
regard to native and lEuropeSn judges, generaliy amt comparatively with each 
other, would bo obtained, whereby the sometimes questioned atid important Ikct, 
that natives prefer tlie acituinistration of justice of the Eurofwan civil servants to 
aU others, would be determined ; but the difficulties of regulating such a system, 
so as to prevent some courts from being overwhelmed, appear to ne considerable, 
and I am not prepared to «ay that it could be carried mto a practice. 

31 . If such an alteration as alluded to in para. 28th of the present law were to 

be made, I am inclined to believe that the appellate jurisdiction now possessed by 
principal sudder ameena and assistant judges, should be abolished, as it must be 
advantageous to lessen ^be grades of appeal, so as to bring the final nppdlato 
court as near that of original jurisdiction as possible^ and the first step of the 
ladder of appeal (of which tiiere may be six) being the wotpt, can only promote 
litigation. . 


(Trite extract.) 

(signed) J*". j|^ Willoughby, 

Secretary to Government. 


(No. 295.) ( 

’From T. H. Maddoek, Esq. Offieiating Secretary to the Government of India, to 
J. C. C. Sutherland, Esq. Secretary to the Indian Law Commission. 

Sir, 

In continuation of my letter. No. 282, dated the I3tb instant, I am directed by 
the Honourable the President Jn Council to forward to you the accompanying 
copies of . letter. No. 1372, fr^ tlie Secretary to the Gc^ernment of Bombay, 
date(i the 28th ulUnio, arid 'of its enclosure, and to request that you will lag. the 
same before the Indian Law Commissioners. ^ 


Lcgi.^. Conn. 
90 August 183 S. 
No. a«- 


LeginiatiVG Dt;pt 


■ 1 have, frc. 

Port William, (signed) T. H. Maddoek, 

20 Alight 1842. -j, Officiating Beer to the Gov* of India. 


Ffom the Indian Law Commissioners to the Right honourable Lord SUenborough, 
J* ; Govern^ 'generol of India i dated 2d July 1 842. 

■’ My .Lord, ^ • '■ 

Wx.bave now the jbopour to reply ito your Lordship's letter of the 4th April last. 


2. This communi^ion embraces three topics : 



mtaiping in that 
2d. The 


judiemi Cotiii 
4 Nov. 1849 
No. la. 


Acknuwli'dge hip 
l^triloliJpV iVtUT of 
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(*MiM|Hin y'H crivefuuiied 
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cj^tcpt of ori^al civil iTj^ietTo d. , . # 

propose to submit obr sentiineDts on these topics m tbeorderia which 
\\c hutve noticed tliem ; but we think it will conduce to a clearer understanding!' of 
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'TWIlftTIRWHy* 4 to 104 of this address. 

4. On the colnsolidation of the judicial system of Bengal in '1793 the aidminis- 
tration of civil ju.itice was vested in sillah and city courts having unlimited original 
jurisdiction: provincial courts of appeal, and the Sodder Dewanny Adawlut, die. 
Company's higliest court of ap|)eai, consisUng of the Governor"gotieral and mem- 
bers of Council. 


5. The zillah and city judges were authorised to refer to tlidr registers suits 
for property not exceeding 200 rupees in value, but their decrees were not valid 
until countersigned by the judges. 


nuio. 


Ail<>ralioiiM ren- 

dt ri d iiMCCMury hy I he 
un ruaru of UtJgHtiuii. 


K Rf tiro ol' lltr rrniotiinl 
mpumiri'R luioiilrdt ha 
fCFin ott’U Kiirtjpoun 
ftgvnoy. 


6. The only native courte which found a place in this system were those of 
certain functionaries styled referees (aumeens), arbitrators (saiisan), and inooosiSs, 
« ho were empowered to try, either immediately or by reference from the zillah or 
city judge, suits for personal property not exceeding 50 rupees in value, 

7. These establishments were perhaps originally inadequate 10 the duties im- 
(>osed upon tliem. However Uiut may have been, it is eertain that in process of 
time the increase of litigation consequent on the general improvement of the 
country and the growing confidence in 'the judicial tribunals, rendered altci;atioos 
ill the system necessary ; and as these causes continued to operate, various me- 
thods were from time to time resorted to, to check the growing evil of overbur- 
theued judicatories. 

S. These remedial measures, as they affected the European agency, consisted in 
removing the primary cognizance of the more valuable suits from the zillah and 
city to the .superior courts ; in augmentiqg the number of judges, and increasing 
the powers of single judges of tho.se courts; extending the judicial functions of 
the registers ; and appointing assistant judges to share the labours of the zillah 
und city judges. 


And ^NllVP. 


9. Rut thb limited number of civil servants at the disposal of the government, 
and the heavy expense attending this description of agency, presented serious 
obstacles to a general resort to it, whilst a liberal policy pointed to a more ext^- 
sive employment of the natives of the country as a means both of. incceaaii^ wie 
efficiency of tlio courts and of improving the moral condition of the people. 

10. The various changes in the civil branch of the judicial ^stem fi'Qni 'iy()3 

up to the present tin||,e may be thus briefly stated. . " v ' 

1 1 . Original suits, exceeding ^,000 rupees in value, were transferred from the 
^ ‘zillah to the provincial courts, though subsequently those'^ between 5,000 and 

0,000 rupees were allowed tCSJ be instituted in the zillah or provincial eourt- at 
election of the plaintiffs. 

*'*’‘** Original suits, above 1,000 rupees, were also madf^transferable from ’^e^ziUaii 

^ »*'to the provincial court, at the discretion of tlie, Sudder Dewanny Adawlut, which 

court was furtlier authorised to call up frmn provincial courte any original 
suit.s of the value of 43,103 sicca rupees ^ the amount then limit^ for app^^'to 
the King in Council), which they deemed could be more. conv^nienUy and. exp^ 
ditiously tried by themselves, lihis last-mentioned .{fewer, we wnd^Slpiodt fhe 
courf never exercised. 


in (hf*. OivU 
Brnnfit of tlio HVBlom, 
front J7H;1 tr» tUp 
prcM'nl timr. 

1817. 




Ultto. 


1 2, Each judge of a provincial court, sitting singly, was qg^warod to {Marform 
a considtTable part of the functions of the whole court, 

13 -. the provincwtl courtf wferb 
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>■‘•16. 'The oT »ii 3 i^.ya 4|6 jSos.for the ptirponi^f 

relietiing tbe iillab judges iaf any portion of circomstei^dl’lplib- . '■ 

vented their perforaHag tbeinselves. It was , ah^lUheiTltf '^1’814,‘^b^ til tan- 
been revii^ witb the ^^tgaatioe bTi^iitn^^ judgi^ ' -<* 

ly.'Ct^b^fsiAbtfslo natives to act as reihrees and arbitrators were recalled, and 
tbe orin^ol jarisdiedon of due mooasiffs was successivdiy extended, brst to suits 
for peiaonal ptrperty to the amount 64 rupees, provided tbe cause of action 
bad sriset) within one year (in 1817, extended to three years) berose the institution 
of the suit i next to sinwar suits not eaceetiiag 150 ropeea; artd lasUy, to all descripo 
tions of suits (except for lakh'iraj lands) not exceeding 300 rupees in value, a^ 
subject only to tbe general rules of limitation for the institution of suits. At this 
point it now stands, but the inoonsiiis have not jurisdiction over British subjects, 

European foreigners, or Americans^ excepting in suits relating to arrears or exactions 
of rent. f 

18. )SttddiBr ameena were first eppbidted in 1803 for the trial, by reference 
from the zillab judge, of suits for real and personal property to the valuu of 100 
rupees. 

Their powers were afterwards enlarged to suits of 150 rupees, and in special 
cases of 50U and 1,000 rupees. Hiis la^t amount had since 1831 become the 
general standard. , * 

Finally, in 1831, the office of principal sudder amcen was constituted for 
the trial, by reference from the zilla® judge, of .suits to the value of 5,000 rupees- 
Their jurisdiction now embraces causes of an unlit|ited amount ; and the few 
original suits which remained to tlie ziilah judges haVfe thus been virtually tmns- 
ferred to the native Bmetiooinries. In a recent report on the subject of s|>ecial 
appeals 'we have recomineuded that all suits cognizable by tbe principal sudder 
atneens, and sudder ameens, should be inslittded immediately in the courts of those 
officers. 


im. 


ISH. 

isai-mr. 

IKH. 
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20. It is unnecessary to detail the various changes which the system of ajipouls ’ 

underwent during the period under review. It may be stated gener^ly, that pre- 

viou.s to the year 1831 a regular appeal Jay to the zillah judge from the decrees of 
all his subordinate courts, and a special appeal to the provincial court ; and when 
such first appeals were tried by the register or sudder amcen, a special appeal lay 
to the zillah judge. From the, zillah judge's decrees in original suits an appeal 
lay to tbe provincial court, atid a special appeal to the Sudder. Dewanny Adawlut. 

Froim the decrees of the provincial courts iq original suits ^un appeal lay to the 
suddCT. 

21. Under the present system the decrees of moonsifis and sudder ameens ore^" ' 
appealable to the zillab judge, whose decisions Ifaereon are conclusive. But the 
sudder court may authorise the reference of any such appeals to the principal 
suddermmeeik, firom wban^ decisions thereon a special appeal lies to tiio zillah 

ja<*ge-* ,, 

, fVom the piincipiBl ladder ame«n*» decrees in original suits not exceeding .5,000 
ritp^ in amoaht,'ah nppeid lies to die zillah judge, and a special appeal to the 
Sudder Dewanny Adawmt From the decrees of the zillah judges in auy original 
aoits wiMeh In' ^ey may have retained on their own files, and from 

• . •. * the 
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th« deet<ieei of the priiKifwi etidder wititeoi 

a ragatar aRje^iie# to'tlie^euddef cowt ■»>[ ■ : 

22. The salary of the ylllah ^ judges Is 2 , 5^00 rUpeel dir p^r 

annund, and that of an additioigiatjudg^, rupees 2, i6& 10. 9 perm^fledy^r 2^,’ot^ 
jjcr animin. Principal sudder emeens of the first grade receive 6dd 'tupee^,' dio^ 
of the^^second grade 400 ruwes per mensem. The sutler ameens have 2^50 rupees 
per mensem. Moonsifik of the first grade reemve 150 rupees, dioae of the second 
grade 100 rupee’s per mensem. , > ~ > 

23. The following statement shows the quantity of civil business depeodiog 
before and disposed of by the zillah and suboi^inate courts in the Lower Provinces 
during the year 1 840 ; — 
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iiai>Ki'Mi>tiH’Crimiimi 24. The svstem of criminal judicature estaldished in 1793 has, like that for the 
l'™I'n(wto trir** '"’ ail ministration of civil justice, undergone extensive alterations. 

Originally the zillah and city magistrates had judicial cognizance of petty 
offences only^’ which they were competent to punish with 15 days' imprisonment, 
or fine not exceeding .'jo rupees, except in the cases of certain descriptions of land- 
holders, when the fine might be increased to 20(> rupees. 

For petty thefts they could award corporal punisfaoieat or one month’s impri- 
sonment.* 

All otiier trials were disposed of by the tmurts of circuit and the Nizamut 
Aduwlut. 

V . ‘ ^ y - 

2f). The first enlargement of the roagi^ate’s power extended to sentences, of 
imprisonment not e.xcceding six months, with corporal punishment in cases of 
theft, and in other cases with fipo not e.\ceeding 200 rupees, commutahie, if not 
paid, to a further imprisonment not exceeding six months. , * < 

:Kr Subsequently they were eini>owcred to pass sentence., of two years’, imprisonment 

with corporal punishment on persons convicted Irefpire^them of aggravated thefts, 
simple burglaries, or receiving stolen property ; do wl^h cases qf conviction of.trWo 
or more thchs Were afterwards added ; and lastly, ^ey were empowe^d to. sentence 


* Corporal punishment was uboliahed in 16349 and the undermentioned additional periods of tm- 
pri$ounj|tn)t Aubsiituted in sentences passed by— 

The Nizaaiut Adawlui and aeauon courU • 

Ma^ifttrutes and joint magistrates - - ^ 

Assistants^ principal sudder ameeitSi and sadder anieettt • • t month. 

1'his change is to be attended to in^he perusal of what follows. * 
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37. Aocoffdifig.to the «|gii»l plan Hw ntlah jedges>«H!Pe hfcewise 
bat in iSiio tlta atfxtration of the two oifl^ waa legaiisedt and at the sann nma 
the offices of aamtant magistrate and joint magistrate w«m constitiitedt WiUi lhe^ 
samej^d*crai Pliers as Monged^^^ the inagbtrate,; but the former office ttaa been 
ffiacontinaed« *106 offices of maigistrate and joint ma^strate are now held bj 
collectors and deputy collectors, or the forther ate hdd as distinct appbintihedts 
in the Lower Provinces.^ 

28. To afford relief to the Magistrates, they were authorised to refer for trial to 
their assistants such petty offences as were originally within their own judicial 
cognizanoe. 

Subseqjuenfly tlte assistants were empowered to adjudge both fine and imprison- 
ment, commuting the fine, if not paid, to an additional imprisonment of 1 5 days ; 
and in cases of tiieft, both corporal pfanishtneot and imprisonment 
• And eventually the government were authorised to invest an assistant with 
special power to pass Sentence of imprisonment not exceeding six months, with a 
hoe of 200 rupees, comtoutable to & further imprisomnent of six; months ; and in 
cases of theft to six months' imprisomnent and corpcdral punishment. At the same 
time the magistrates were authorised to refer to the Hindoo and Muhomedon law 
officers and stidder ameens of the tillab courts, trials for offences not requiring a 
severer punishment than 15 days' imprisonment and a fine of 50 rupees, commu- 
table, if not paid^ to a further imprisbnment of 1 5 days ; and in cases of theft one 
month’s imprisoqmcnt and corporal punishment. Inis rule was made applicable 
also to principal sudder atneens. , ' 

2{). The judges of the provincial CourlsVere also judges of the courts of circuit. 
The jurisdiction of these courts was eventually extended ; in ordinary cases, to 
sentences of imprisonment for sevnu years, with corporal luinishment for certain 
descriptions of offences ; in cases of robbery by open violence, unattended with 
certain circumstances of aggravation, and in aggra^^ded cases of theft, burglary, 
and receiving stolen^prp^erty, to 14 years' imprisonment with corjioral punish- 
ment ; in cases of wounding with intent to murder, to 1 4 years’ iin[)risoiimcnt. 

These courts had also the power of imposing finei^ fixing a specific period of 
imprisonmeot in default of payment. 

30. To increase the efficiency of the courts of circuit for the despatch of current 
and appeal business, single judges of the court were invested with similar {lowers 
to those conferred upon them in their civil capacity. 

. 31. All trials in which the judge of circuit differed from his Mahqpiedan law 
officer regarding the guilt or innocence of a prisoner, and all trials in which the 
offence proved required a severer punishment than the circuit court was competent 
to award, were refeired for tbe’determination of the Nieumut Adawlut. 

r 

32. In 1 829 the courts of circuit were abolished and their duties were transferred , 
to commissionerii of circuit, who yv^c likewise commissioners of revenue. Hut 
this plan was found to impose too onerous duties on the commissioners, and since 
1832 the Kiliah judges, in the capacity of session jliidges, have, with few exceptions, 
discharged the functions of the form#r courts of circuit. 

3^. ^Formerly the cooxse of appeal in criminal cases was from the assistants, 
pritiicipal sudder ameens, suddq; ameens, and law officers, to the magistrate or 
joint magistrate, and from the orders of the li^er officers to the courts of circuit 
or session, with a fiitther appeal to the Nizamut Adawlut. 

34. The system of |riminai appeals has been lately revised, and the following 
are the rules how in foite: , 

• - ' From 

* See th e PflS t N<x XVII. of iSyj, sna the Act retpcctiiw tbe OKpottiition of warlike 
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From the sentebces and otdem of m^Htahfa^ ioddcr 

amoetts, and law officeiih dim appeal Urn to the magitlmm 

From those of magi8trateS| aod joint itoagistratiaj aud a^il^^ 
special powers (except in certain minor caies) onea{i^|M)d Ihe tnea»h)a Jo^; 
and from sentences or orders ‘passed in criminal mils by Ihe "Slessiott jodges, <Kle 
appeal lies to the Nimmat Atmwlnt 

The decisions of the appellate aothoritkis on sttch appaids ata find, diat 
a power is vested in the Niamut Adawlnt to cafi for records ^ as^vCdaNul 
trials of any subordinate court, and pass orders thereon. ‘ Bat no aperior tontt 
has power to enhance any punishment awixidB^ <rr to p«inish any person acqifitted 
by the court below. 

35. The alary of a collector and magistrate in i^e North-western Provinces is, 
wc ^lieve, 2,250 rupees per mensem, or rupees 27,000 per annum ; ib the Lower 
Provinces, rupees 2,000 per mensem or 24,000 per annum. 

That of a magistrate is rupees 1,125 J><^r mensem, or 13,500 per annum. 

Deputy collectors and joint magistrates of the first grade receive 1 ,000 rupees 
per mensem or 12,000 per annum; tiiose of the secmid grade rupees 700 per 
mensem or 8,400 per annum. t» 

Assistants to collectors and magmtrates and to deputy coliectmn and joint 
magistrates receive rupees 460 per mensem or 4,800 per annum. The salaries of 
the Hindoo and Mahomedan law ofliicers, not being sudder ameens, are 60 rupees 
and 100 rupees per mensem respectively. 

36. The following statement shows the quantity of criminal busiriess depending 

before, and disposed of by the session and subordinate' courts in tite Lower Provinces 
during the year 1 840 ^ 
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37. The courls of Sudder Dewanny and Nizamut Adawlut at Fort William, as oii<uigo.intho«iiirt*. 
constituted in 1753, edhsis^ of the Gdvcrnor-general and ths members of the SJdJEr’uewaoa”'^*^ 
Council ; but, to obviate the delay of justice which arose under this arrangeinent, Nl»mnt A^w^t, 
and to separate more distinctly the judicial functions of the government from its **’" 

legislative and executive authority, each court was made to consist of three judges, * iwn'. 
styled respectively Chief, Second, and Third judge; the chief judge being one of 
the civil members of council, and the two puisne judges selected from among tlic 
civil servants not members' of council. Two judges were necessary to hold a 
court, and on a difference of opinion arising, the voices of the majority determined 
the question. I'hc special sittings of tiie court word, summoned by llie register 
under the direction of the chief judge ; the senior puisne judge exercising tlio 
power of the ehief judge during tlie non<ottendanee of tlm latter'. 


38. The duties of chief juOige, however, were lbund‘ incomimtibh; with those 
of a member of council, and to complete the smmraiion of the judicial from the 
executive authority, it was enacted that the chief judge (should l>e selected in the 
same manner as the puisne judges. But this law was repealed two years after- 
wards ; thd office of chief judge was replaced on its former footing, and provision 
was made fw the appointment of three puisne judges. 

39. Tiie business of the courts being greatly on the increase, the government 
was empowered to appoint as many puisne judges as might be found necessary fr)r 
its despatch; and to prevent the interruptions in tlie proceedings of tite court.sfrotn 
the occasional absence or indisposition of the juilges, anil further to increase the 
efficiency of the courts, any judge sitting singly was empowered to iiold a court, . 
Mid generally to pass orders or judgm^ts, excepting for tlie modification or reversiii 
of the orders or judgment of one or uhore outlie judges of the court, or of tliose 
of aa uderior court. 
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40. It was provided also, that iu. cases of a diflerencc of opinion between four nitto. 
jud^S present, and the number of voices lieing equal, the chief judge, concurring 

with any one of the other judges, ahuuld piHsess a casting vote. 

41. The distinctive appellations of Chief, Second, Third, Fourth, 8cc. Judges of nitti.. 
the sudder courts,/ hoiying iu some instances been, found productive of inconve- 
nience, they were abohab^ ia 1829.* 

42. In the changes ii^the judicial system which took place in 1831, separate uiw.. 
courts of Suddea Dewunoy and Nizamut Adawlut were cstalilishcd at Allahabad 

for the Western Provinces ; and at the same time, in consequence of the accu- 
muktioB of appealii civil and criminal, be^re the sudder courts at Calcutta, the 
powers of sin^ juag^ were further increased ; the rules on which subject were 
also made appOcabic, tp the Western court. And it was provided that, when in 
, 30^ 3 Y 4 any 
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any case the opinions of the jadf^ of one court of Sad<Ier Nizatnut 

Aoawlut were balanced, the ^oest^on ^should be reiiannd 

court of Sudder Dewanny or NiaiUDot Adawlut ; , 

43. By a recent enaettnent tlhe sudder courts have Vejeh $(h.|^bweirtld (0 tr^^er 
to tbeir registers the duty of preparing appealed cases ibr trial, an<t of exwhtiog 
the decrees and orders of those courts. V . 


former tatoriM of the 44. From 1811 to 1829, the suddcf court of Calcutta was compoaed of a ^ief 

(uiiderjttdgw. member of the Supreme Council) whose salary was ^000 titcA 

rupees per mensem, and puisne jud^s drawing sicca rup^ 4»5S3. 5. 4. Bat the 
(towers of the chief judges as described above, di^ered in nothing from tbpse of 
his colleagues, excepting that special meetings of the court were summoned, when 
necessary, by his direction ; and in cases of _ of voices, when four judges 
were present, the chief judge, concurring with one of the other judges, possessed a 
casting vote. 

rr<*aeiit BttUridfi of the 45^ The President^ ^dder court now consists of four permanent and three 
rudtiei judKfcM. temporary judges j we believe, however, that this arrangement- is at present in 

‘ ' * ** ’ ' ^ 6f Directors; that at Alhihabad, of 


statnm-iitvr civil and 46. Tiic following Statements show the quantity of civil and criminal business 

depending before and disposed of by the courts of Sudder Dewanny and Nizamut 
Dfwiuiii.v and Maainut Adawlut at Calcutta; the former in 1841, the lattev in 1840.^ 

Adawlut, ft»r mi Rud ’ 
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CIVIL BU8IXBB3, 1841. 
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47i We «lwHild etKienre, that the preceding oaiTfttive does not embiace those S^snte. j, 
|»arte of the tmUoijes theBengsl presklencf, in^which ^ Regjsiatic^ are iwt •* 

in force,j|iod in ivhicfa are establii^ed special ^N^ews of JudidaT adRumstrahon, docs not a»imMittb« 
but the staieo^ts of bosinest in the Calcutta suddw courts include cases received J^^Jf***®**^**”' 
from the sp^Ul ^ouits-Bul^ect to it^jumdictioEi. • ^ ^ ^ 

48. The Madras judiciaf system, instituted in 1802^ was formed upon the model 

of ^t establishedin 17931 for jBeOgai. It cocaisted of— ta^auSid la rs^T^, 

ZiUt^ courts f<Mr the trial of civil suits in the first tnstance, without any limitadott , cnrii.jDnioATottiw ' 
as to life amount or wlue of the subject of litigation ; suuh eoarf. 

Ftorincial courts of appeal, for hearing a{^p^ts from the sillah courts ; Pravineai moh* of 

And a sudder adawlut at the presidency, fbr hearing appeals from the provincial Sodder Adswtnt 

courts. ‘ , 

' ' ' » 

49. The judges of,ziUah courts were authorised to refer to their registers suits i]J|^******^ *“'•** 
to an amount not exceeding 200 rupees, with a discretionary power to revise their ’ 
decisions, and to grant commissions to natives to hear and decide suite for a value 

not exceeding 80 rupees, viz. suits preferred to them directly against under>renters 
or ryots ; suits against other persons referred to them by the judge } ancl suits 
submitted to them as arbitrators. 


SO. In i8of]|f tl)e original jurisdiction of tbe siliaii courts, was limited to suits 
not exceeding 5,000 rupees, and suits exceeding that amount were transic'^c^ 
the juristliction of tltc provincial courts. 

In the same year, the occasional appointment of assistant judges, to aid the 
judges of ziliali courts in disposing of arrears, was authorised ; aud the jurisdiction 
of registers was extended to 500 rupees. ^ 

The original jurisdiction of native commissioners or moonsiffs was alsd extended 
to embrace all suits for money or personal propei^y within the fortner limitation of 
80 rupees ; and authority was given for the appointment of head native commis> 
sioners, or sudder ainecns, for the trial of suits referred to them by the judges, not 
exceeding 100 rupees. 

The same jurisdiction was conferred upOn the law officers of the zillab courts, 
cx-qfficio. ^ 
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51. In i$ib) the office of moousiffi was put on an improved fooling, following nionct moaMiffii. 
the arrangement made in Bengal in 1814. Every zillah was divided into districts, 
comprising one or more whole tahsildaries or police jurisdictions, to each of which 
a “ district moonsiff” was appointed, witii power to determine suits to tlie value of 
200 nipees. 

In tbe same year, a Regulation was passed declaring the head inhabitants of MiUg.- moatwira. 
villages to be moonsifis in their respective villages, with power to decide suite 
to tlie value of 1 0 rupees, and to settle by arbitration suits to the value of 1 uo 
rupees. * 

And the old institution of punchayets was revived for the adjudication of suits, punciwvt^^u 
without limitation of amount or value, upon the agreement of botli parties to that 
mode of trial. Village punchayets to be assembled by the village moonsiffs, and 
district puncliaycts by the district moonsiffs ; the jurisdiction of the former being 
restricted to suits for money, or other personal property ; that of tlie latter l>eing /' 
unrestricted. 


The appointment of sudder amcens was restricted to the law officers of tiie 
..zilliih...CQurte, the jurisdiction being extended to 3,000 rupees. 

52. In 1821, the jurisdiction of registers of zillah courts was extended to 1,000 
rupees, of sudder ameens to 750 rupees, and of district moonsiffs to 500 rupees. 

53. In 1833, Jthe jurisdiction of tliesc officers was further extended to 3,000 

rupees, 2,500 rupees, Aid 1,000 rupees res[.K;ctively ; and these are the present 
limitations. » ' 

54. There are ^districts in the Madras presidency. Formerly each district 
constituted a “ zillan,” and bad its own zillah court. But in 1 827 a considerable 
change was nfhde, firft by tbe establishment, of auxiliary courts under assistant 
3a5^e8. with the full ^wer and authority of zUlab courts, and afterwards of courts 

‘abb."""'''" . 
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with neariy* sitnilar powers tuider native jadges^ noar called priocmd sudder 
ameeos* In eight of the 19 districti^ the zUlah courts have been aMushed. In 
seven of those districts they have been succeeded by courts under assistnqKjudgest 
and in tlic remaining one a«cour| under a principal sadder ameea« 

In one zillah, Malabar, besides the siltah court, tiiere are two auxiliary cotifts 
under assistant judges. In another zillah, Canara, there are alio two auxiliary 
courts, under principal sadder amcens. 

55. The .provincial courts are each composed of three judges, .members of the. 
civil service. 

Until 1S31, two judges were required to constitute a court. . In ^Ibat year, % 
Regulation was passed authorising the judges to sit singly, subject to the restiictioii 
of not reversing any order or decision passed by another judge of tlie court, or by 
any subordinate court. 

56. At first the provincial courts had no original jurisdiction, except in cases 
specially transmitted to them by the Sudder Adawiut. Since’HSoq, they have had 
original jurisdiction in all cases above rupees. 

57. The Sudder Adawiut, or chief court of appeal, as originally constituted, 
consisted, as in Bengal, of the Governor and the members of council. 

By Regulation IV. of 1 806, it was enacted tlmt the Governor should be the 
rbiel' judge, and that the second and third judges should be appointed from among 
the covenanted civil servants, not being members of council. 

By Regulation I. of 1807, it was enacted, that the chief judge should also be 
selected from among the covenanted civil servants, not being members of council. 

By Regulation III. of the same year, it was enacted that the courts should in 
future consist of a chief judge, being a member of council, but not the Governor 
nor the Commander-in-chief, and of tliree puisne judges, to be selected from among 
the Company’s covenanted servants ; and this constitution has continued ever 
hiiicc, excejit that the Governor in Council is empowered I>y law to appoint addi- 
tional judges at hi.s discretion. 

58. In iHifi the Sudder Adawiut was empowered to call up from the provincial 
courts original suits amounting to 45,000 rupees. This power it is believed has 
never been exercised. 

50 * Until 1831 two judges were required to constitute a court. By Regulation 
Vill. of that year the judges were empowered to sit singl}', subject to the restric- 
tion of not reversing orders and decisions passed by another judge of the court or 
by subordinate courts. I'he puisne judges are designated as first, second, and 
third. When sitting together the senior presides, but he has not a casting voice. 
If three judges are present, the majority decide ; if two, and they differ, they are 
to wait for the attendance of the tliird. 

The chief judge never sits except w'hen one of the puisne judges is absent, and 
there is a diflcrcnce of opinion between the two who arc present, or when there 
is only one judge present, aryl a case arises in which he thinks the decision of the 
lower court sliould be reversed, for which the concurrence of another judge is 
necessary. 

60- Below arc presented at one view the several civil judicatories at present 
existing, with a specification of their jurisdiction, original and appellate. 


rOTMlT, 


ORIGINAL 

JURISDICTION, 


APPELLATE JURISDICTION. 


Sudder Adawiut, 

Composed of a chief 
j inline, a niemher of Uio 
rmiiu'il, ;umI three puisne 
judges, mnnhers vffllie civil 
service ; salary of each 
puisne iudoo, 40,000 rupees 
per aniofti:. ^ 


Authorised, at discre* 
iioU| to call up. original 
siiitSs filed in the pro* 
vinc.ial couris, amount- 
ing to45,ooo rupees and 
upwards. * 


Regular appeals from decrees of 
the provincial courts in oriffinal 
suits. 

Special, from decrees of the pro- 
vincial courts regular appeals 
from d%')rees of zii tab judges, and 
from decrees of assistant judges 
end principal s'tidder. ameens in 
suits above 1^000 rupees. 


* The difference iti, that principl sudder sineetis are restricted from (kkiog cof^aizaiice of suits in 
\rbich Kurntuian ofiicers ol goverimieut jire concemed. • ^ 
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COTUT. 

-"ST 

Protmdaf Cem^^ 

Eath coiii|KMd of three | 
pdges, mesubers of the ‘ 
civil service. The salary of 
the 

1st Judge, 4S,oco Rs. p* aun^j 
ad ditto sB^ooRv. ditto 
3d ditto 3&Q^ Ra. ditto 

ZilktA Courts. 

Salary of the judge^ 
28,000 rupees per anpuaa. 


Auxiliary courts under 
assistant judges. Salary of 
the assistant judge, i6,BoO 
rupees per annum. 

Auxiliary courts under 
principal suddot ameetis. 
salary of principal sucliler 
anieen ( uncovenanted)^ 
6,000 rupcis per annum. 

Attached f.0 Zilloh Courts. 

Uegister’s f^alary, 

1 st Class, H,40<.) Rs. per aim. 
2d lhuo,7,2oo R«. ditto. 

Attached to ZiUah ojul 
Auxiliary Courts. 

S udder am ecu’s sol ary, 
2,4(»o rupees per annum. 

District Moonsijfs, 
Salary, 

1 st Cla+?s, Rs. peruun. 

‘id Ditto, 1,380 Hs. ditto. 
:3d Ditto, i,*ioo Rs, dmo. 

Village Mvonsiffs. 


District punchayeU as- 
sembled by district moon- 
biffs. 


Village pwficlia^ets aa- 
sembled by village mpon- 
biii's. 


300. 


OltlOtlTAr' 

OrigilaftI Mats nbcNNa 
<8,000 mpeeiu 


Origtoal auita to the 
amount of 8 i 00Q rupeee. 


Original suits to the 
amount of S^Ooo rupees. 


Original suits to the 
amount of 5,000 rupees. 


Original suits referred 
by the judge to the 
amount of 3,000 riipetis. 


Original suits referred 
by the judge, &c., to the 
amount of 2,500 rupees. 

Original sutfs to iho 
amount of 1,000 rupees, 
prefeired directly, or re- 
ferred by the judge. 

Original suits to the 
amount of lo rui>ees 
preferred directly as 
arbitrator, at the request 
of both parties, to the 
amount of 100 rupees; 
jurisdiction confined to 
suits for money or other 
personal property. 

Suits for real and pei- 
aonal properly vFiilioul 
Jimiiation o^' amoaatror 
value, both parties con- 
sentirig* 

Suits for money or 
other personal property 
viiihout limitatioi:i of 
amount or value, both 
parties consenting. 

4 

3 U a 


AcrKbiAM 4 »»im»ictiok, 


Bcgalar, fi^ ilfebiHemof tiSah 
jtfdgM ia oiiginft! Saui 

4 «ei« 4 fs of uutMit 
prtneipkl radder in cii> 

gmid suits above 1,006 rapees. 

Spaeiai, from dwvaea of aiHait 
judge, on i«g«l«r aj^mal* 'froai 
awiatant jadgea, prinoipai auddar 
aineeaa, ccigwtanir atm aiiddor 
amaeoa. 

Il^pa{ar« from dactCM of BaaN> 
taut jud^ and {trmcipal sodder 
ameens m orlgtaa) suits not ejL* 
ceeding 1,000 tupeet, and from 
decrees of registers, sudder ameens, 
and district mooauiTa. 

Special, from decrees of aasHi- 
tant judges, principal audder 
ameens, registers, and sodder 
ameens. on regular appeals from 
district muonmns. 

Regular, from decrees 6f ^tudder 
ameens and district moonStfis. 

Special, from decrees of audder 
ameens on regular appeals from 
district moonsimt. 

Regular, from decrees of district 
mooosilfs. 


Regular appeals freni deoroes of 
sudder unieeuti and district moou* 
sifff. refened by tire judge. 

Regniar appeals from district 
titoonsilU rctarred bv tire judge, 
8tc. 
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No. 9. ^ 

Traning uf Junior 61'. As in Bengal, the office of magistrate itraa origiimnjr vested in the zillah 
Ciril Servanto. judges, who were also charged with the, superintendence of the ^ice. ‘ joris- 

rrimteai aiiicatorie* magistrate was confined to petty offences, and petty thefhi^ af ttwas 

in Bengal prior to 1807, fhefr power of ponisbinein; being Mmitea to^imprisonment 
TMtad inxiUsiijadsei. fof days Of a fine of 50 rupees (200 rt^ees m the, cases of aeiittiidsis,Ac.) 

for the fionner, and imprisonment for <me month, or go stndces with a rattan,^ for 
„ the latter. . , 


TiMMferredtocoUec- 62. In i8t6 a great change was made 1^ traosierriag the office of nfi^istiate 
and the superintendence of the police to the collectors of nevenue, with the same 
jurisdiction and powers of punishment os h|d been prerioosly Vested^'tii ffie zillah 
judges. The zillah judges were still howdlW chared with criminal jurisdiction, 
the cognizance of cases punishable by she monffis’ imprisonment with go strokes 
with a rattan, or a fine of 200 rupees, having been transferred to them from the 
courts of circuit, and to them was left duty of eommktiog to the court of circuit 

persons charged with graver offences brought be^re tlieofi by ffie magistrate or by 
the police. ' 


Power! u(md«d. fig. In 1 $22 thc Criminal judges were empowered in special cases to pass 
sentence of imprisonment for two years, with corporal puntsbmeot not exceeding 30 
strokes with a rattan, (since commuted to igo lasl%8 with cat of nine tails) and 
this is the maximum of their power at present. 

jojot rriminui Judge!. 64. Assistant judges of auxiliary courts are joint criminal judges of their ziilahs, 

and have the same power and authority as the criminal judge. So also have 

PrincipHl Budder principal sudder amcens, except in cases in which persons charged with offences 
are Europeans or Aniericans. 

Sudder amuani. fig. Suddcr amecns of zillaii and auxiliary courts are authorised to exercise 

jurisdiction in criminal cases referred to them by tfie criminal judge, joint criminal 
judge or principal sudder aiiiecn presiding in the court, with the same power 
of punishment as the presiding officer ; but tlieir sentences are liable to revision by 
him. 


MBgatratM, joint 66. Tlic jurisdiction of magistrates remains in general as it was settled in 181C; 

but as in Bengal they have extended powers under particular acts, sub-collectors 
The incBi limit! of tiioir OTc joint magistrates, and assistant collectors are assistant magistrates, with the 
r«w«i’to"tiiwn*****^**" magistrates within the local limits of their charges, or in cases re- 

ferred to them. 

The courts of circuit were originally constituted as in Bengal, and still exist, 
exercising the same jurisdiction and powers os w'cre exercised by those in Bengal 
until 1829. 

Poujdarrir Adawiut. 67. The judges of thc Suddcr Adawltit are alsojudges of the Foujdarrie Adau lut. 

The Jurisdiction of the court corresponds with that of thc Nizatnut Adawlut of 
Bengal. 

68. We subjoin .statements of the administration of civil and criminal justice 
by the several judicatories in the presidency of Madras from ist July 1839, 
goth June_ 1840, the latest period, 12 months, of which we are able to give any 
account. 

lofciy ra-om- fit). Wc have recommcndcd* the abolition of the proviucial courts, and have 
proposed to establish i8 superior zillah courts to take up the whole of the 
e«.iu<-partiiwm ajipellatejuri.sdiction heretofore exercised by thcjro, (except in cases liable to the 
juri.stTk‘tioti of the Privy Council reserved for the Sudder Adawlut) together with the 
appellate jurisdiction of thc zillah and auxiliary courts as at present constituted, 
and to organize a set of subordimite but independent zillah courts, by continuing 
those already established in some districts under assistant judges and principal 
sudder amecns, and by establishing others of the same class in all the rest, 40 
exercise original jurisdiction in all cases vtuw cognizable originally as well by 
the provincial t courts as by the present zillah and avfxiltary courts ; that is to 
say, in all cases beyond the jurisdiction of district moonsiffs, and in all cases 
wivhin the jurisdiction of district moonsiffs in which the parti^ts suing prefer to 

have 


< 1 . 

* Reports, sifit AttguK 1840, Hnd i(nh July 

t Report, 4tSi December 1841. ^ 


^ . - 
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.l>ft*e tlieir ca|»^ sod dec 94 «^ t^y. Ui^oi* ^iexerqjw^^PI^JUtts juris- Trtiniof t/^^ 

^diptioa excqit w cases re^canlisd to diiefea .W s^nof sma&;epi^ uader 
..special qides*.' ■' 

70. Weiiave almprofMM^.diat U)e'^^e^4^jt^j^tepr 

71 ;- We^have reCotatoeaded that the sabardmateltllah couits/diall he toadtKted 
partly 1 ^ assi^at judges and partly by principal' sudder ansvensi ur principal ^dder 
ameetis; or in otb«r words» partly by covoaanted avil servants and partly by natives 
;^an4 other persons not coyemmlM^ at the discretion of the local goveromcnt. In 
inaking this recpinnietHlation, are stated * that we looked to dispensing eventually 
with assistant judges.i4tege4ier» and placing i^l the judges in .courts of this class 
^.the ibotif^ of prioetpal sudder aiieensi hjut that we thought it expedient fhat 
the change should, he brought about gntdual.fy. 

72. The subject has been referred to th« governtneiit of Kl adras, with an inti- 
rnation im>m the government of India that it is considered desiraUe to get rid of 
the class of assistant jud^ altogether, and to introduce the principle of making 
over to UDCovcnant^ judges (native or European) the duties of original jurisdic- 
tion, unless in cases reswyed on very special grounds, and of confining the Euro- 
pean covenanted judges io the decisiou of appeals tmd to the functions of general 
control. It is not expected that it will be possible to do this all ut once, but the 
Governor-general in Council has expressed a hope that it will not be necessary in 
carrying the proposed reforms into effect to add to the present number of cove- 
nanted assistant judges, which is above shown to be nine. 

73. In the department of criminal justice we have recommended that the 
jurisdiction now exercised by the courts of circuit should be vested in the judges 
of the superior zillah courts as session judges, and that the present jurisdiction of 
criminal judges shall be exercised W the J^ges sitting in the subordinate zillah 
courts, who shall also commit to the superior court persons charged, .with crimes 
and offences beyond their own jurisdiction, as the criminal judges now commit to 
the courts of circuit; leaving the existing system untouched .in other reVpects. 

But wc believe that further changes have been proposed by the government of 
India. 


Crimltial I)<‘piirtkii«i 


STATEMENT flowing the Civil Bu^ineis tloiie by tJie CnurtB in tlie Preiidency of Madrast 

t839-*40» and reiuaiiung. 



ORIGINAL sinrs. 1 A I.‘ r E A L s. 

: -VS- ■ 

4 

Sudder Adawliit . . • * 

Pli])oiert 

of. 

luHtituteU. 

Do|iendiiia* 

Dtipofwl 

of. 

12 

IrmtHoUd. 

l>6p«ndirig* 

- 

- ' - 

- 

24 

48 

r Centre 

Provincial Courts Northern 
of Appeal • ‘ Southern - 7 

1 Western 

Total - - - 

10 

4 

12 

11 

7 

4 

33 

39 

s 

♦ 

3« 

3‘> 

•i3 

67 

35 

3U 

90 

59 

13 

46 

41 

34 

60 

iGG 

170 

208 

Superior Zillah Judkatm€$ : 

Judges and assistant judges 
f Assistant judge attached to a Eillah 
court 

Principal sudder ameens - 

Registers . • . . • 

i^udder ame^s * 

Superior Zillahl ^ ^ ^ 

Judicatories J 

i,iC7 

« 

J35 

402 

7v445 

I 

a, 388 

” 643' 
(e) 

(«> 

1481 

3.5 

108 

395 

3»074 

M07 

6a 

59 

8,348 

59 

S 

^ »,6 Bi 

164 

«5 

35« 

183 

1 40 

9»*5* 

i 

9-y3i 

5»993 

2,229 

8,407 

3.303 

■ 


, • I * ■ 

# {coniinved) 


* Report 21 at August 1B40. 
i Under Reg. VII. of 1809^ 

(«) No sulu arc? instituafl before tltc register sudder auieens. Wbat tliey receive are referred 

to them by the jiidge, as^istent judge^ or principal audder ^ameen of the court, before whom all 
are instituted. ■ 
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SPECIAL REPORTS OF THE 


r,i(> 


'rraiiiing of Junior 

Civil 8ervunt». 

original se 

flTSL I 

'API* RAIS, 

% 

■4 

Inferior Zillah Judicaioriti ; 

{“ 1 ;^ : : : 

1 0tftl • • • 

Punclwyeu I I I 

Total . - - 

Inferwr Zilloli-l . ^,.1*1 - - . 

Juuicatoric« J 

Gila N't) Total • . - 

Dinpowd 

of. 

1 

IS 

i 

Oep«fl(fiug. 

1 

Difpoted 

of. 

lohtuutcd. 

Depeadiog. 

5«»395 

4,035 

415,336 

3ri»a6 

33,018 
[. 1,854 

— 



56430 

594 ^ 

84,878 

— 



16 

H 

16 

6 

i 21 

6 

1 




30 

1 '^8 

37 




56,460 

5t).a84 

■ 34.899 




65,658 

69,849 

89,958 

8,395 

9.577 

a , 511 


AliSTKAIT of tlir A(lniim«trat,i(m of f Ylmiiiiil Justifli? 1>y the Jwiiicial FottctlomiTiiM hi ihn Prestocy, 1831^-40. 





^ ^ ^ 


1 







' 

ImpriuomoiiYt. 






t 

1 

^ - 
^ "3 

1 

■9 

1 

(JoQilu^o. 



jn»]>rihOttnM}Di. 


WHU 

MojUflBg. 

i:* 

•c 

3 




t 

i: 

& 

1 

1 

0 

11^ 

M.- 

‘Tjo c 

5 .S 

H 0 w‘ 'c 

h 

fe 

1 

S' 

s 

1 

c 

w 

1 

N> 

1 ' 

qi 

1 

1 

'Z 

1 

.0 

A* 

ti, 

JZ 

5 

j? 

a 

^ . ’ 
1 i 

i 

> . 

0. 

1 

w;; 

hr. 

.2 

^>4 
0 r* 

0 ’ 

u 

i 

1 

■ju 

1 ‘ 
1 
a 

H 

t. 

«& 

i 

1 

0 

6 

i 

t, 

1 


. 

.1,7uo 

.... 

r>,7(M) 


JV«)r> 

8,SM 

IWl 

i 

t 

- 

- 

- 


- 


- 


- 

- 



Kuyido 

lOlLOHU ^ 

7n;jri7 

27;inH 

8,404 

484 

1 

570 

- 

- 

- 

- 

- 



i 

! " 

- 



7i 



rviU7 


- 


1,727 

210 

812 

• 


- 


- 


j 

* 


( niniimi 

*• 


7 , 7:, 3 

2,t)7r, 

2,14U 

- 

- 

^ ill6 

80 

1,248 

7H 

200 

- 

- 

- 

- 

: niB 


10 

('irruil dillf- » 

- 

i 

*2y{m 

727 

781 

- 

- 

- 


1 

0 

- 

0X0 

! 

S4. 

21 

1 80 

1 

LI 

- 

- 

J Tihai. 

' - 

- 

1 



I0,TW 

1,475 

80,493 

j 

1 

2,000 

H7 

20<i 

nnoj 041 

21 

1 00 

H 

im 

112 



e.?i ! 
t-6 S 1 

a. Aj "ts 1 

1 

4 * 1 

<e 

A 

■i' 1 

’2 1 



i 


TinprbonTiiciit. 


u. .c c 1 

C 'A' 

OJ 

v> 

Q 

IL, 

0 

r 1 

P4 


1 Trtinsportauon. 

a* 



1 



L. 0 1 

||£ 

1 

•SJ 

DcaUl 



•i-i 


With Fieggi&g. 


=• ! 

i I’I'I i 

1 ■ 
0 
cr 

CJ 

< 

'> 

0 


With 

fiogRWHf' 

1 WlHn>iU 
Floggiug. 

1 

1 

Under 

7 Yenfi. 

A bnvc 

7 Yewf. 

1‘iuUt 

7 Years. | 

Above 

7 Years. 

>0 Ailuwlut 

1 

1 

1 

fl55 j 

1 

58 

1 

! 

1 

289 

52 

11 

85 

14 

58 


2 

5 


loniKij* pri'sLW'ni'y. 
S'uiiiiHJr ol’ Ui^'tuotH 
‘onipi'isvil Uici’iiu 


r..if li it»strK*t h<n\ 
»u|u'viiUc\ukil bv'lou 

Kf 

Civ il couvi.“- 


74. The Presfdency of Bombay comprises (12) twelve districts, of which six 
nro Oil th(^ coast (Goojurat aod the Kookabs), aad six^ above,, the Ghats (the 
Dekhui), Khandesh, and the Southern Mdhratta couatry)/“* 

75. linder the system which obtained until 1827, each district diad a judge and 
a collector, except in the territories above the Gbau^ where, after the Dekhan was 
i’oruicd into zillalis in that year, one judge presided over two coliectorates. 

71!. The European judicial functionaries hi each luiiah Vere, ulaler the d«io* 
miuution of judge, register, and assistant-register, vested ♦ritb flic trial of all 

original 


Bi'.KiHc* rcraaiiiiiiL: 
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or^nal suits, except those of teey smaU aimoont. The judge tried ori^nal 

suits beyond the cowizence of the tegistc^, and all appesik. The register’s juiis- 

diction eras at first tioaled to suits of ropew 20b, hpt his decrees were, final up to i-«»r W 

rupees 25. His powers were afterwards raised to rupees 500, and aaristant 

roisters were ^pointed 'fcMr trial of the suits under rupees aoo, which the register **“*** '"**”*• 

used to decide, j 


77. Special powers were then conferred on registers who had served, six years H]>ociAl 

in the judicial Iir«, enabling tliem to trjr original suits not exceeding rupees 1,000, 

and to bear appeals feom tm assistant register, su^er ameeus, and moonsifi's ; his 
decisions tliereon being final, onlessattnder special appeal. Appeals from bis 
deCirions in original siiits above iupees joo went direct to tbe Sudder Adaw'lut. 

78. In A. D. 1827, the jurisdiction of the register and assistant registers (from uiutlri Ocw! 
that timo termed senior and junior assistant-jud^), was greatly enhanced i but in 

1 830 all original jurisdiction was entirely taken away from tbe European function* orisiHui juriwUcUwn 

aries of every grade, except as to suits ht which the government was a defendant, or 

any European or American, or any near relative or dependant of a native judicial 

servant of any grade was a party. And by Act XI. of 183(1, principal sudder 

ameeos and sudder ameens were empowered to try suits in which Europeans or 

Americans are parties. The suits still reserved from cognizance of natives are 

tried by the assistant judge, from whose decision an appeal lies to the judge. If 

he confirm the decree, his decision is final, otherwise tlie case may be further 

appealed to tbe Sudder Adawlut. 


79. In the Dekban, where natives of rank (sirdars), are exempted from the .^ininn.' suit. ti. i)h» 
jurisdiction of the ordinary courts, the jud^‘ of Poonah, under tbe title of agent 
for sirdars in the Dekhan, and the judge ofDliarwar, as agent for sirdars in the 
^ Southern Mahratta country, try all cases in which any native of rank within their 
respective jurisilietions is defendant. These sirdars are divided Into three classes, 
and an appeal lies to tbe Governor in Council, and not to the Sudder Adawiut, in 
all cases wherein a sirdar of tbe two first classes is a party. 

From decisions in sirdar cases by tbe assistant agents, an appeal lies to the 
agent in the first instance, and from his decision a special appeal, eitlicr to die 
Governor iu Council or tbe Sudder Adawiut, as the ca.se may be. 


80. Tlie whole numlier of original suits decided by (16) Eurofuian functionaries oriBitmi »iiitn 
in 1838 was 84; of which O5 were sirdar casts: the proportion of the whole !vv ■•ni'?'™ 
number (84) to that decided by natives is only 1.35 to 1,000. 

Tlie civil functions of the zillah judge are thus, with a trifiing exception, con- rivii ruxt rion 
fined to deciding ordinary and special appeals, from his assistants, and from the 
native tribunals. I'he assistant judges try appeals from the native functionaries* Ami a.»wtiu)( ju.it'.., 
decisions, as referred to them by the judge, or filed l»y themselves if at a detached 
.station. 


81. The salary of every zillah judge is rupees 28,000 except at Surat, where i.ur..p««i, 

it is rupees 30,000. 

Thai of an assistant judge at a' detached station is rupees 14,400. 

At the sudder station, rupees 8,400. 

82. By tbe Code of 1827, civil jurisdiction over a certain class of suits, those 
relating to land,, was given to the collectors of revenue, their assistants and head 
native officers ; aud by a very wide construction put upon this part of the code, 
tlie entire cognli^nce of every suit having the most remote connexion with land, 
was taken away from the zillati courts, and transferred to the collectors. A limit 
has, however, been put to this very extensive jurisdiction by Act XVI. of 1 838, and 
the revenue officers are now confined to, 1st, giving possession of lands or the like 
to any party forcibly dispossessed of the same, if a plaint be preferied within six 
months of the date of dispossession. ^ 

sdly. Cognizance of aR disputes regarding rent of the current or former years, 
between ryot and superior Holder, which tbe parties may submit to arbitration of 
tbe revenue officers* 

3 diy. Of all questitms regarding use of wells, tanks, and water-courses, or of 
rdXds, and 

4lhly. Of all diaputes tbspeoting boundaries, suiffi being by the Act still reserved 
for the collectors’ epurte! * # • 
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83. The civil jnriadiction conferred on 4 be native judiotal was 

ceediiifily limited until* 1827* uiooiwilfs being wily empowereii to try suits' fer 
rupees 50; sudder amcens for rupees 100. < lo that year erery native fiinctienni^^ 
then ternt^ cowmissioner, tyas empowered to decide enusea Up to rupees sop^:; 
and might have his powersMntteiided to rupees 5,000. In 1830, ori^oal juris? 
diction, to an milimited extent, was conferred on every native functionary ; tbao 
of the European officers being strictiy confined to a few special cases already 
mentioned; 

84. In the following year, however (1831), this jurisdiction was very mneli 
circumscribed j the principal sudder ameeos 4ilone being invested with nolimited 
original jurisdiction ; the power of hearing appeals from decisions of othmr native 
functionaries up to rujiees 1 00 being also conferred upon them. The jurisdiction 
of sudder ameens was coohned to nipees 1.0,000.; that of inoonsiffs reduced to 
rupees 5,000, the limit fixed by the Code of 1827. 

85. The native judicial functionaries of ttie Bombigr presidency have no criminal 
jurisdiction whatever. 

86. From tlic zillah courts, constituted as above, an appeal fwmerly lay ta 
the court of appeal in Goojarat, and from it to the Sudder Adawlat at the presi- 
dency. The court of appeal (w'hile in existence) bad also jurisdiction for the 
trial of any original suits referred to it by tha Sudder Adawlnt, but we have no 
reason to believe that it was ever called upon to exercise it. 

In 1820 it was found practicable to abolish the first-named court as an inter- 
mediate court of appeal ; and thou<;h it was judged expedient to re-organiSe a 
court of appeal for Goojurat in 1828, it was again and finally abolished in 1830. 

87. In the presidency of Bombay, therefore, for the last 22 years, with exception 
of a brief intervai, the appeal has been immediate from the zillah courts to the court 
of highest resort in civil cases. 

88. The system, w hich at one time prevailed at the other presidencies, of vesting 
in the Governor iu Council the .supreme jurisdiction, both civil and criminal, was 
in force at Bombay so late as A. D. 1820. In that year, on the abolition of the 
Goojurat court of appeal, the judges of it were constituted the judges of the Court 
of Sudder Dewunee and Sudder Foujdaree Udaliit, the Governor and members 
of council being thenceforth relieved from the judicial duties which, as judges of 
that court, they had hitherto been required to perform.* 

8i). The new Court of Sudder Dewanec and Sudder Foujdafee Udalut was com- 
posed of a chief and three puisne judges, the puisne judges being stilt required to 
perform their former functions of a circuit court, visiting the different zillah.s (the 
Six Coast Districts) then subject to their jurisdiction, delivering the goals, and 
generally performing all the duties devolving on a circuit court. 

90. These combined lubouss of a superior and circuit court having been found 
too onerous for the judges of a single court, the court of circuit and appeal was, 
in 1S28, re-organizcd, but soon abolished us above stated. The duties of a court 
of circuit however were not again imposed on the Sudder Fottjdaree Udalut, but 
instead thereof the zillah judges were, under the designation of session judns, 
invested with the ordinary jurisdiction of a coart of circuit as regards the trid of 
criminal cases ; and the three junior puisne judges of the Sudder Ifeujdaree 
Udalut, though still required to perform circuits, were relieved “from holding any 
but State trials or any other trials of a peculiar or aggravated nature which from 
any circumstance government, on report from the local authority, may wish to be 
reserved for that purpose.” 

They are only requiretl, on these circuits, to receive petitions, and make a 
genera) inqui^ into the judicial management of each zillah visited by the com- 
missioner. ♦ 

91. The presidency, for this purpose, is divided into three circuits, which may 

be termed the northern, middle, and southern, each benig visited once in the ye'ar 
by one of the commissioners. ^ . 

92. In 


In 1837, the Governor in Council was, iipide a Jj® of tha Sudder 

Ddalut, ap|)ealB from deeUions passed, bj ih$ aillab^jpd^ Jbcivi _ gEat^ as tgifats for sirdars. 
Vide paragraph 79/ These functioxb ite Uoverhor in Council stilt dxerdfiieii^ ‘ 



IWiii-''dial^'',l^ '>'libiM^.,.oC' ’tfae.:>,.piii«ii« Jw^ai:; 'Co , lhelf».;4j!iq«il^ c$* ^ 

Ctttilt; of 'llBMjp lj^,,-j|itttW^I»Oer;,,,, vOW 

III iii<litt €t|iiw»^ of dbieljo^ *% 

iiv 4 ci^seo^'tl^ fttli httf of iwd'tbitiftibo ^ lo^^e.wo (;ui fino 

which tbe IMtember Couacit ba* be«a called io* aince his appointmeot Ictf m 
pacticahicdatgr* 

93;^ Nelf^ ^ aojr aupei'ior ftiac^ 

exe^t liMil of voieea.happeM to be 

eqm-" ^:;y. V-' ..^-*!J -. ,* -v ' , „ 

94. IW j|Bi%j}s ^hi^ '^reseat iat «eat cf Uie jmn are ocoapied ia tiyiog 
appeals direct fcjKO the decieiotia of asststaoi' jbd^ ia cases above 5^000 ra^es, 
e«id tflpllir^^ andil^^^ appeal by the ja^s 

and assistant judges, as weu as in miscellaneous busineaa* Appeahi to s the 




Mo Mperior iMip 


CiTlt dotlAboft 
ooart* 


Siidd€r £ke«rwee:U4^ fifit lakea m|ii bv % ;)udge of 

the court ; and ii In^is #q]Osefl to e^tctir to the decWiop of me lower court, bis 
decree, affierotng it, is<jdoal { baitviT he. se^, reason to doobt the correctnem of the 
deci«oB»,,Aor fiod ht thecase imy p|^ of ihuwe^ or idiborta^ that has not been 
yet decided, be refers it to* f|dl jwurt, consisting of three judg^, of whom he 
may himseif be otie. In cciniBtai rases the contt has to revise alt $ei?teoce& 
passed by session ju^es for more tpan raven yeart’ imprisotiment, or'solitary 
cuahnenient for fix months, and /1|as ^piieiraUy to exercise control over all zillah 
judges and magistrates.* 

95. The salary of the senior puisne jd^ ban for some years been Jl$. 
fixed at - - ' . • - - - - - 40,000 

That of the second at - ^ * 36,000 

Each of the otbere at - • • - * * - • - -s 35»<^<’ 

By very lute orders from- Englaiid ' it is understood that the senior and each 
of the oUier puisne judges is Ijcrdafter to rebeive rupees 4 ‘^,ono per annum. ITie 
three juniors get each 316 per menraih, as travellihg allowances, in addition. 

o6> T he criminal and magUtertal powers of tire suboidinate authorities may be 
very briefly explained. 

97. Formerly, «a<dt judge, .^sidra being the crimioal judge, was also the 
magistrate of bis own zimdi, until lSi.8, wh^ foe duties of magistrate were trans- 
leered to tlie collector, except, at fob sudder station of each court, which remained 
subject to the control of foe judge, as magistrate ; but in 1 830 the police and 
inaipstenal duties of each sudderl station were also transferred to the collectors, 
except at the city of Surat, where they are still performed by the judge. 


Kod« In 

iipfNinii nin ItWi 


Criminal <iaHv9 of Um 

covurt. 


Btttartei of tUojwlAeii 


placing two coUectorates under the juriatilcUdn of one court, the session Judge, 
in fouj;.out of tlie six, has to perform circuit twice a year to the subordinate divi- 
sion of the zillah, U»ere to deliver tfm ^o1, add generally scrutinize the state of the 
estabitiibmeut. . : ; . ^ 

99. The actant judges try erifninal oaras referred to them by the session judge 
(or, at the detached stations, those committed by the magistrate) having power to 
sentence, to two, or (with speciai ppwei^) subject to confirmation by the session 
ju(%e, to raven yirars* imprisonment with hai^ labour. Hie assistant judges at 
detached stations have somewliat higher powers, both civil and cniDfnal, tlian those 
imroodiately un^er tlie Judge's superigtendcuce ; they prepare rases fur the sessions, 

lob. lEvm coftc^ifi^r sub^dtibetori as magistrate, or joint magislrato, has 
been since 1818 feaied with the entire magtstenal arid police duties of his own 

district; 


Hiibordinntf cvimloal 
tribunaU. 

Criiniiuil juUgp wttjjT 
alKA TJitgriisf nttt^ Af bi/ 
dfotridl till J 81 H. 

Cr>ltw>torM now 
tniU'S. 


Criniinni inad^ 

tivanioji iHtlO. 


iVrftnitt circaif# 


of ab»i»tua^ 

judf^pa. 

Act XIX. of mj 


Colie^itor 

tmt*'. 


rtipla4hiv|y paUhi»*d| foot ia civil carat die tome counc of pro- 
cedura 'is about to ftraridefleiet. 



No. 9. 






AMi»Uiftt coUoctoni 
fate Mmtant magls" 
iy^aUiB. 

Orditiory powers of 
luxifi'iNtrate. 


u) the DekiiaTi. 


Brdured and nuide 
everywhere. 


district.; aocU sbee 1830, .of tiie raddter’ 
crimmai cases to the extent of awarding, one 

labour and fitic. AH cases requiring greatw pw^lslHOeBt toe cdnMn^; ^ 

trial to the session judge. The assistant collectors aiO alstii asristant magultrafies. 
Under tlie Code of 1837, mis^strates had power adjudge to fiq^, ordtudry 
imprisonment not excecdil^wo months, 'flo^njg to thutj stripes, and personal 
restraint. Assistant collectors were coustituted assistant magistrates ; the magis^ 
tratc having |)ower to refer to them any cases within his own cogmzances, but with 
liberty to tniligate or annul any sentences passed by tbem. oy a Regulation 
passed in tlie same year for the Delrhan, then firir brought under me operation of 
the General Regulations for the presidency, much greater powers than those 
above stated were conferred on the magistrates la that provmce, to the extent of 
two years* imprisonment with hard labour, .fine, flogging, and personal reltiraillt. 
In 1829 power was mven to goveromenit to invest assistant magistrates with 
tlie same powers. In 1830 tiiese powers were reduced, and those of the ronj^s^ 
tratea and assistant roa^strates b the other parts of the presfdeacy were enhanced 
to one year’s imprisonment with hard labour ; and this is now everywhere, the 
limit to tlie magistrates penal jurisdictiou under Bombay. Sentences, exceeding 
three months’ imprisonment, passed by assistant magistrates, must be confirmed by 
the magistrate. 


10 j, The salaries of the Revenue and Magisterial departments are as follow: 




Per Measem. 

Per Annum. 

Principal collector of Surat 

Rupees 2,66(1 - 

- - 32,000 

All other collectors and magistrates 


2,333 • 

- - 28,000 

Sub-collector and joint magistrate 

99 

1,400 - 

- - 1 6,800 

P'irst assistants . - - 

99 

800 - 

- - 9,600 

Ditto, rutnagirce and kaira 

99 

700 - 

- 8,400 

Second assistants - . - 

99 ^ 

550 • 

- 6,600 

Third a.ssistant principal collector 

99 

500 - 

- 6,000 

'1 bird assistants - . - 


400 - 

- 4,800 

Fourth assistant principal collector • 

99 

450 - 

- > 5.400 

All others . - - - . 

. „ 300 to 400 - 

3,600 to 4,800 


Orii^tDAi 


1 02. Statement of causes decided by the courts under the Bombay presidency, 
1838. 


OUKrlNAI. SUITS. 

No. 

Balance 

<lc|)ciiduig. 

1 

Hlotl. 

i 

Tolnl, 

IJecid^d 

Ull 

luerits. 

Adjusted 

or 

M'Uhdratvn 

Uisuiis»od. 

Total 


European Agonry : 
Judges Hr agents for Hirdars 
Aftsistaut ditto - 

Judges - - - 

Assistant ditto - 

‘2 

1 

G 

JO 

1 

i'^ 

1 

- 

1.1 

11 

77 

39 

•2 

53 

10 

2 

• 

J 

1 

7 

11 

5 

Co 

22 

ti 

37 

7 

'rotal ... 

mm 

4 d 

HBI 

117 

% 

3 

19 

ipapai 

30 

Native Agency : 
Principal siidder aiiiecns 

() 

: 37 > 

1 

4,67a 

8,838 

649 

703 


58 a 

Sudder aiiit'cns 

u 

841 

1 ‘ 3 ,.S 04 

13.346 

8,177 1 

3,597 

1,699 

13.473 

872 

Moons ids - - . 

(>G 

.‘ 3,730 


.50,353 

37.143 

] 8,8a8 

5.704 

45.676 

4,678 

Jahgeoniars - - . 

not known 

A 44 

418 

562 

353 . 


70 

' 433 


Total * - . 

8() 

5.08 a 

63.850 

68,932 

38,511 

1&074 

8,176 

62,661 

i 6,871 

(miano Total - ~ 

im 

. 7 , 1 ‘JS 




* 5.977 

8,195 

68,748 

6,301 

Appeals. 

AgerU - . 


J 

35 

11 

V 

20 

■1 

■ 

■1 

8 

Judges . - . , 

i 

518 

919 


1,017 

Ha 

■El 


335 

Assistant judges • ■ - 

10 1 

378 

1.875 

3,853 

^932 



■M 

9 H 

^^*incipal Midder ainecns - 

1 

1 1 

f 76 

«7 

81 

HHb 

Hn 

Hi 

1 

Total Subonl mate Courts 

‘0 i 

910 ' 

2,895 

3,805 

8,340 


113 

3.547 i 

1,258 

^udder \davvlut - « 

4 

tiG 


, . 

V' 

»43 

■ 

mmm 

BH 

»43 j 

108 
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Suiaoa., • 

GtliffiKtte * * 

PjW # w . * 

©Speahill • V . 

By ih« Adt court * ' .* 

■ ' ■ ' ,'o J 

Totax Coi^finacd • 

Iff.,.' 

' ' «7;, 
',■'•15 

io ' 

5 .. 
.^■r- 

So 

Iff 

\ 

■ ao ■ 

' ' 45 

39 

.*7 

76 

1 

-f 


^ , 

[ ^ 

X 

Iff 

' 8ff 

ifiS 

*• , • ■ 

■r ^ • 

*9 
*9 : 

Ift 

• ' 'W 

38 

: IS 

69 

86 

« 4 

1 

•, • 1 

' . 1 


* -! 

•' • ^ 

ffo 



104. Stalemeot showing the atoount of criminal businew dispoMtdt.^f .by 4he 
tribunals under the Bombay presidency, 1838. 


Balance of past year with diaCHct and vilia|e officers 

Magistrate 
Judge 


*' 


€49 

300 

31S 


# 


Received during the year 


Totai. 


1,264 

37>987 

39 , 35 * 


rv* . „r /By district andl Acquitted - - 12,301 

D»p<»Cd of - I 

Under examination, 703 


" 


a 5»943 

Transferred to magistrate - 

13.308 

Acquitted 

5,818 


Punished 

4,200 


Under examination, 

548 

10,566 

Transferred to judge 

- 

2,742 

Acquitted 

1,052 


Punished 

1,401 

2,453 



Under examination by jqdgo • 

289 


Sudder Pou4)aree Uddlul. 

Number of offenders whose trials referred > ' - 

Sentences conhnned ; Death ^ ^ 

Treuspqrttttion for life - 
Imprisonment for life ^ 
Ditto with fine * 

m 

\ Acquittals 

. Review eff sentence on petition •> - 

Confirmed . •* . , - w , 

>i^if4{tied.or aomilled > 


22 

\?7 


272 


^44 

28 


, 291 


• » 


.201 

,*90 


291 


Jbo. 


3x2 


t 



No. 

ak^KMMaoforigliiAl 


AbMOM «f Judietol 
tffldniiiff In thoM 
dcitiM to bflooiM 
civil jodgM of tppeal. 


Aim] MiiiMjodgM in 
•ostc OIMI. 


Mndpio of admiiilon 
to the Compwiy’f dvll 
tm&coiniid eduentioual 
tnUfiiDg of thdr civil 
eiTviutii. 


105. ilr vttl fao tem frcm 0^ 

Ofi^tion for tibe eftmioU^tMioa yutrae^i^ j wl j ' 

Bondmy prestdeaciesy mmI it it pfropcwed to oiKtMid^lw ofcMwpai^^illk 
faagfld upon the fmndpVe of Mliwjaidiij^' iatd 4 fiiidii§Bii^ia 0 

nrifflftry disponl of ■'■Ortt . 4 iiwtwdiMlto.>M W>^ 

j^ropMD fonotioMriei^ «ndi|F8IRf boyjlRiflftf 
conduct'of the native judges. '' ^ 

106. To the justice aod »0Dd poIicji;,of tfca 

but in reducing it to practice, an evd of d very sepwi ttktui^ i^rr^, 

which has already exteiflivery left, and :h if not leitiedied tria 
impair the judicial administration. We allude to that whi^ has attrac ymt 
Lordship’s attention, the abaenee of aU pneviBUs trainix^ in tt 
of first and local appeal the government umat fttini^Mdly look fiir the guida 
and control of the courts of prima^ jnrisdicfioo. : > Atpres^ there is n^ a single 
situation in ^e civil branch of the Judicml Departin^.ip BOTcal o]^ a cove- 
nanted servant before his elevation to ihe iifipor^it nor in 

Bombay do the zill^ add assistant judges exercise aby oH^al juifittni^pn before 
they are invested with appellate jurisdiction. ' , 

107. Itttbe crimioid branch, those civil servants who have risen throuieb the 

grades of assistant, joint magistrate,, and ma^trate, have the benefit of the know- 
iMge and experience acquired in those offices when catted to iexercise die powm 
of a session judge ; but in Bengal at least, snob a prepamtioa w not considered in- 
dispensable, and an officer conversant only in revenue matters is equally rfigible to 
that appointment. , 

108. In devising a remedy for this anomalous state of things we have been 
led to review generally the principle of admission to the Honourable Company’s 
•civil service, and the educational truinii^ both in England and India which the 

f icrsons nominated have to undeigo before entering upon the active business of 
ife. 


Considering the great importauce of the duties which the civil servants of 
tlie Company are destined to perform in the various branches of our Indian admi- 
nistration, and the extent to which, from the weakness of the native character, the 
happiness of the people depends upon the individual dispositions and capwities of 
the officers placqd over them, it will readily be admitted how essential it is to the 
credit bf the govefpnient and the welfare of the millions committed to their charge, 
to raise to the utmost the moral and intellectual qualifications of the covenanted 
civil service. In the depressed condition of the jieople caused by the long period 
of misrule and confusion which preceded the establishment of British supremacy 
in India, the benefits of the sU'ong aod settled government which succeeded were 
no doubt sensibly felt; though the instruments employed were bqt ill qualified by 
previous education, and pursuits for the discharge pf the new. duties .which devolved 
upon them; but circumstances ai'e now greatly changed. j^Opulation bus in- 
creased; cultivation and trade have extended ; European residents are gradually 
spreading themselves over the country ; and the cotninerclgl and other transactions 
of life roust be expected to assume a more cpmplex character .as sc^c^ty advances 
in civilization, . and the elements of it become , more mutqd. 4t,:pvery step the 
coiiutry takes in the march of general prosperity and improvementt . the . duties of 
those employed in its civil administration become the more aelicate and important, 
and wl^iist extensive efforts are making by means of aii improved education to raise 
the qualifications of the natives of the countrii for the sUbordindte aituations pndeiv 
government, it is a matter of paramount importance, to exact from t^e 'fbr wh^ 
the ofiices of greater responsibility and control afe hxnldsively reserved h holier 
standard of qualification than has yet been required; of them. ty, ; > 

K»Pff.tion* reptraiBg 11 0. In the suggestions which wc arc about to submit to wur' Lonlsbi^ oh tlds 
” subject we advocate not those measures which iabiftrat ^|7 we shchld '{Xiiiifiifid 

best, but such as we believe will be foubd tbh'foosii efiMukl; tidhshlli^ 
due regard to the patrona^ vOsied in foe Hohouriifde EimtThdihl 0 omi^i^ 

1 1 1 • We think tne first object should ,be to eafond as ^ 

«t eci,ttKfvice. of iwHection for the civil semioe; and by adc^tuq^ foe 

to secure from apiong a larg^ body of fandidafoa t rafltt 

possessing superior talents and acquiremertts. ^ f *ff ; ; v ' 

. ! 11 a. With 





##3 ■ 


m 1 ^- 

^t(uicM;«%ilt fwiMb lritaidd'l» Mifiil|tet<fD>r» «ich»ib«iiijd|m!dNfa^ 
aiMl^dMi.^co fao«>ti!«ta^>fiioild’iw 8| ««' 

fionv ' 

doljr tmi^Ufied bjr the result of it, tile fppoio^bdtft 

acmnUyofi lo priprity in tjk cpwiom’ lists. , . . . .; 


.N. -‘••'(i 




£d«KDaliAii 
of t1l6 II' 


If this sitoemP csRuittt be «dq}i(toc^iii ito^fttUetoiesIwib 

nettran appfoadi WStito iyMy^he toeito pMW^to%;a»dftlktoito tttl e«ei^^ 
ciple of oompetittou Ise-peaselvedi 

lraV%.'h^ir' top's, settled 

pripptpie |P 

England wtoe yeerii^ 'w 

stations they are destided to fill. We lia^ fixed bd^^, hii the agh at^hicfi'scheoi 
edecattoiti is «Mnfally . <toittpiete^ stodeot ia fM-^atail to ■fs'ofit by an 

advanced ooutoe of stoily m science and geaeral kiin^ Xjto adaktonal ihrep 
years make ao, tbe'ntnmiam at which axtvil serrant wotod qah Endbitoi ioc 
India, wfaieh wa think a prafen^le mioiniain to toajt’itttw establish^ : >v 

‘ ’ . 1 • - • s t ' ^ 

115. The course of study to which the civil servehts sbtiuld de^dtb themseiVc^ 
during the remainder of theie stay in England is, in^our opinion, Kiiit6it';^‘hi geftetoU 
and the history of India in j^ticuiert political coonomy i moral <md political 
philmophy ; aim jarhfprodencc^e^pecialiy that branch of it which ndptes to the 
conflict ot‘ iawrs. It would bb sdviaidije that a syllkbos of these subjectt slxmld be 
prepared, in which the best sources of iflforinatiou sboutd be poiot^ojutt 


Dlttn. 


i id. The progress of the students in these departments of knowled||^ should uitio. 
be ascertained by annual examinutions ) and toe examiners toonld have lull autbo* 
rity to reject at the final examinadon any one whose aUainmeots did not reach a 
certain fixed standard, or whose general conduct and character were fotmd to be 
unsatistactory. > 


1 1 7.. It would of course pc essential to the success of this plan that the standard oiitu. 
of qualification should be rij^dly adhered' tp, and that ttie Board of examiners 
should be so constituted as to command the confidence of alt, and secure the sn|)- & 
port of public opinion in the firm and upright discharge of their duty. 

118. We do not attach Importance to the study of the Oriental languages in nuto. 
England beyond such an elementary acquaintance with them as would seceTerate 
future proficiencyin India. If is in the latter country that the greatest facilities 
for acquiring this description' df knowledge exist, add We think the principal part of 
the time spent in England Would be most profitably devoted to the pursuit of 
European literatare and sciem^. Considering also the very limited means of 
instruction in#ie Oriental langoa^ available in England, tbomstabHshnient even 
of a low Oriental test mi^t interfere with toe prioei^ which we suppose will be 
acted upon, of allowing the civil servants to dmoie meir own plans and places of 
instruction. , , 


119. On their grriva) in in,dia» ti«c attention of the civil servants should 1 ^ prio> oitu,. 
cipally directed tp ^toc ; study of the vchiacular languages, proficiency jn two of 
which should be rp^ii^ of them. . • 


'.1 


'po. Their professional studies should now assume a beat character; means 
sliould be a^rttod then) «f acquiring a knowledge of the system of the internal 
admiqistiatiop of the bounty, apd olPtoe priMiplca' of law and. equity which tmye 
regulated the ftociafppe ^o toP cawte«" tois purpose the fiegulafions 

enacted fpr.j^c giartiieular pr^epey ; fbe.p^^ reports of casto decided by Her 
Majesty ^8 and the tkmipany'a aupenbr courts ; and thrfitoost useful porttons of the 
Bindop and Mabtonedah iaw#Wbich have bMH rendered aceentble to the English 
stodetti by franriatkins apd sbduld be made the sttojeets of lectures. 

JUnd ngjjjli^nf 'prd^ totoah^^iptoerical' knowlet^a of;toe:aidmioistratfon of 
justice, student shohld te required, «t <iott¥^lto|t to attend the trials, 
^0. • 1 X ^ - civil 
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131 '. exb«l#atidt)8 shobld hibheld Ibr the of die 

progress made to these various braodres of study: and on a ^ 4 ^nt^t>assuig 
a certain test, he shbtfKI be declared q^ified to t^ke a 

123 . In this stage of his noviciate, we think, u very desirable that he sbbuia be 
afforded the best op|>ortanities of perfecting hitn^f la the lai^t^es, and acqiuif- 
Ing a general knowledge of the manners, hshtts^ feelings, ana institutions of jfie 
people. ■ " -■ ■> 


123. In our courts of justice the native character is seen in its worst aspect; 
and the unfavourable impressions wfii/ll^the mind of tjheybnng dv|dtan receives 
from this partial view is too apt to I'fjve a pr^udHal inntmnoe upon the whole 
tenor of his future conduct. On the Ptber hand, first injpresMOns ^wn from 
intercourse with the respectable classes, and a more geneitl flifirvey of the people 
in their Ordinary intercourse with each otHOr, would lay the foundation for a kind^ 
liness of feeling towards them, and a reasonable considlerattOn. for their prejudices 
and failings. 


i 24. It is chiefly at the beginning of his career, and whilst holding a subordi- 
nate situation, that the civil servant will find time ior the prosecution of genera! 
inquiries, and the greatest reafliness on the port of the natives to commuuicate 
their sentiment.^. Titc possession of superior ofi|9s is at all limes an ohalfMte to 
free coranpmication with the people ; nor wotild we advocate in the higher jigUcial 
functionary that familiarity of intercourse which would be useful and proper in the 
officers of revenue. 


125. To the acqui.sition of this description of knowledge the revenue systems of 
Madras and Bombay are peculiarly favourable; there, the annually recurring 
ryotwarry settlements require a constant and local intercourse between the 
revenue officers of government and the agricultural inhabitants, and the minute 
information respecting the interests of the different classes of the village commu- 
nities, the various rights in land, and the instruments by ‘which those rights are 
modified or transferred, necessarily acquired in the course of sucli detailed arrange- 
mciits, cannot hut prove valuable to the future iudici^ officer. 

f" 

We svould therefore recommend for tliose presidencres that the civil ser- 
v4jUs, i«i being reporied qualified to take a part in'** public business, sliould be 
attached as assistants to collectors and magistrates for the period of iliree years ; 
tlnit is, we would continue the initiatory sy.stem now in force.there, which w'as. 
introduced during the governments pf Sir Thomas Munro and Mr. Elphinstone. 


127. Regarding the junior civil servants on the Bengal establishment, weUnd 
it more diflicult to come to any decided ofiinion. The detailed village settlements 
which have been for some years in progress in the Western Provinces and Cut» 
tack, and partially in Bengal, Bchar, and Benares, afford perhaps even better 
opportunities of acquiring practical information thaa the ordinary revenue arriffige* 
nioiUs of Madras and Bombay ; but these settfements are now di'aw'ing to a close, 
and wfi" understand that in about two years the whole will be completed either in ’ 
perpetuity or for terms of 2.', or 30 years. The principal business of the revenue 
officers w ill tlma be reduced to the simple duty of .collecting the revenue and 
making tlie usual arrangements in the departments of Abkarry and Stamj^; and it 
is only tlie occasional failure of a settlement, or the raaitagementiff a few estates 
under the superintendence of the court of wards wliiolfl would ciffi for jkicalemd 
minute iavestigafioiK To a knowled^ of tbff raere roQifilie of a llongal etfitoetOrV 
office as conducted at the sadder station, we attach tm ira|^Drtonce;aft a^p^ . 

for judicial duties. ' ‘ 


128* Whore tlic charge'df tlie pblice is also vested in the ^ 

(as is universally ffie case at Madras and ^*?tnhay) , the 

the assistant int(i|pic iuteribr for the purpose of lo^V kiqbiifW»^%c^ld 

tunity for acquiring iuformmioqp and would operate as a eheck.on lip native* 
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137. To the majority the Gomitmioo^s H 
meat in t^e Revenne Department m they coetfanpinte^t young o^ woiildMMqdM^ 
a better d^imaod of the nitttve languages, vbich he mast of nnlniNy be cqi ^ 
Dually using, than if be were occupied t^noe dicLjame time in the bf w 

assessor to a <!ourt without any oblij^tiou or l^yiog^ any peed to take ap active 
{>art in the proceedingif as an intpylocuto% |t appears to tkera, also, that a map 
Whose duties have brought him into ctpiMtdt with people of all dasses, wd baye,, 
afforded him opfwrtunities of making himself acquainted with their fpanm^ And 
habits, their ways and forms of dealing, and intercourse with cacli other, and the 
details of their economy geperally, brho has conversed with them ^eety, and is 
used to hear them speak without reserve, is likely to be better able to deal with a 
svitncss BO as to elicit the truth from him, and to know when hb has got the truth ; 
better able to estimate the value of native documents exhibited in evidence, dlhi 
to understand the merits of causes turning upon the ordinary tronsacUotis and 
dealings of natives among themselves ; better able, thmefore, in general to perform 
the office of a judge, than one of the same standing who has had no opportunities 
of becoming acifhainted with the character of tite natives except as it has been, 
exhibited by those whom be has had to do with only as adverse ti%ants, or as 
tutored witnesses, although by bis practice in judicial business be may have be- 
come better versed in jurisprudence, and more expert in applying its priociples 
and rules. ' ' 


138. They do not apprehend, however, that a young man well grounded in 
jurisprudence by the education proposed to be given him in England, and having 
in view to attach himself eventually to the judicial lioa,^nd being of an age at 
which he may be expected to have attained some stabinty of character, would 
altogether neglect this science dunng his temporary employment in active duties 
in other branched of the service. They would expect him rather to prosecute 
the study and to improve his theoretical knowledge whilst laying up a store of 
infonnation and experience, wliich must he of the greatest service to him wheu 
he is called upon to apply thqt knowledge practically in the discharge of judicial 
functions. 


onthdc<tDi|iU)tu>iinr 1 39. On tlic Completion of the last stage of his probationary course, the civil 
«onrar*thp^'IX’iBi scwnut sliould bc eligible to the office,of judge of a court of primary jurisdictiuii, 
from which he should be promoted in bis turn to the situation of xilllah judge of 
^''.'riffSjl^urfXoon'’^ uppcal ; and from the most distinguished of the officers, of this grade the judges 
timice to ri»t«tiii of thc suddcT courts sliould he selected. The number of courts of original juris- 
diction to he reserved according to this plan for thc covenanted officers, should, 
riih'iMr, Mirnrding to as fur as practicable, be so rj;guiated as to insure to each three years’ ex|)criencc, in 
“Ttlliaw the trial of original suits, before his promotion to be a zillah judge.* 

>rodiH.'ati<>ni>rari>- 140. By tlius sccuriDg to tlic civil servants destined eventually to superintend 
u^I!d'w»rt"ir»'«b- control the native judicatories an appropriate training in the first place, and 
afterwards a due degree of experierree in the administration of justice in courts of 
primary jurisdiction, we think a sufficient remedy will be provided for the great 
defect which n e noticed as attaching to the present judicial systems of Bengal and 
Bombay. And with the full infonnation which we have obtained in the course of 

our 


* Wa^ve adverted in two previous notes to the tnanoer in which the institutions which we con- 
tenipIutcTor thc improvement of thc English portion of Indian judicature may bc made conducive 
to the judicial education of the young civil servants. The subordinate civil courts will consist of 
several judges with various degrees of knowledge, and various amounts of salary. Thw will have 
to administer Englisli law, Hindoo law, and Mahomedan law. Tba chief of each court will distribute 
thc suits among himself and his colleagues (after the plaint has .thsclosod the natute of each suit) 
according to the qualifications of each Now we think that when this court shall be established, 
young civil servants, before they are sent ua administer justice in tbe mofnssil, ndgbt OflBciate as 
inienor judges. N one but the most simple snits would be confided to tbeai in the bi^umbw tlieir 
career, by the chief of tlie yourt, none but such suits as, accurdiug.to the tl^ry ^ the presenjt 
system, arc intended to be brought before the court of requests.* Than twe provisum .w our scheme 
for the trunsier of Suits to judges, of higher qualifications if unexpiedted difBcdlties ifiiottld eih^ge in 
thc course of their investigation.' 'Hie young civil servant wfil thus oxenreiej tbe jadicisl fiiiiclioH 
in such a manner that his roisUkes may be prcventei^^ the tpan^ of the suit, or by coaoulDitioa 
with his superiors, or may be sot right by an immedHW nroeui on the spot Qe wilt axereite his 
function under the eye of the College of Justice and the OoVernniimt imd in tike nressmee of the 
watcliful and not very submissive public of tho capital;' fit wUl aequilU habtUf 0^ attaatton ain 
jiMithod, aud the art of weinfaine evtdenoe. and of aenarathia iawIroBs not * 
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id Ui«> jPlioia^ e9t»btisJiBient». at, M«<lraa»:to i^b^. a^ect jii|f>rig*fa4 
lictMA^ui^ be Jcft.ex^ntiiaily io ,|hi> fean^ of tU« »tttiiHti*s«<lac$. v, ;,. u >, 

laai^tbbt’tl^bieyi^liave once be^ibe attaehed to^e JudkialDefntt* 
biaj^ bave no <s^U8e for dtaappuin^enti nlftii rclerettee tb the ^leicttbiary 
«dvatttB|K8*bf ctber liabBi tbe emblumenia Df i(%houtd beao adjusteid aa rmider 
it on the' wHde the most lucrative braniph df tbe service. ; ;* > 
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*143. Havtdg thus submitted ilp yutir lx>rdshi|> tlie soggestiabs which have .'SooMd topi^ 
occurred' to us po the first topic propused for cousideratioo, wp proceed to the 
sccDudt vU. the expediency of appointing a chief judge with supwidr etnoluuieuts •uud«r court. 
to>4acU ot Uie supreme native ouurts. 


143. In Ei^landt the judges of tire superior courts sit together, in ,the presence neMoni fcritiB 
of a numerous bar, and a large concourse of spectators. In those coum thereout e. 
numerous occasions, besides the pronouncmg of decisions, on which it is fitting 
that , only a single authority should spr.'uk in the ntonic of the court. Ou all such ^ 
occasions it hi desirable timt witat is ddtivaed should be expressed with {iropriety 
and dignity of language and manner, and hot merely that it siioukt be uiiobjcc* 
tionable in substance. Tirere arc also many occasions in which decisipos are 
pronounced, where, if the chief justice delivers his opinion on die law, or fac|^. 
correctly, and in a luminous manner, the judges who follow will be shorter in , 
the exposition of their own views, and will frequently do no more than express a 
simple assent. In this manner a grecit deal of time is saved to courts. In Eugland, 
also, the chief justices have in charge the Nisi Prius sittings at Weshninster and 
London (including most of the great mercantile causes) in addition to their shat® 
of assize business. Tins is, perhaps, the most difficult duty discharged by the 
EnglLsh judges. It may Ire added, thaq until very recently tlie Chief liarou of 
the Exchequer discharged, alone, *a large equitable jurisdiction; Jre at present 
tries all the revenue jury cases. The Chief Justice of the Queen’s Bench is 
Coroner of England. The chief justices arc usually appointed to tire Privy 
Council; and more than one of them are commonly promotcil to the House of 
Lords, wlicre tlicir services have often been of great utility upon judicial appeals, 
as well as otlier legal matters. The preseqt Chief Justice it is believed exercises 
particular functions in conducting the business of the House of Lords. Tlie chief 
justices arc, moreover, entrusted with various «’ ^/j^idu duties of minor iitipoitancc, 
including lire upppoiutmeut to several subordinate offitscs. 


144. As the occupation of chief jn'stiees in England reqnire.s, rather than that oiibUSmUoh* fu. 
of puisne judges, powers of communicating their Bentiments with impres.sive ****'*‘*” 

effect in the presence of a public ’ audience, whilst the roost valuable qualifications 
of puisne judges are frerjuently not combined in any high degree with that of 
elorjuence ; so, in England, there is no difficulty in selecting for the one or other 
station. The Attorney-general usually succeeds to any vacant chief juslice.ship. 

The AtUmiey-general will oomuiouiy be u person competent to take a part in the 
debates of the llouse of Comrnons; at all events, he will generully have acquired 
distinction as a leader of causes. The talents of a leader ol causes, and those of a 
learned and sensible junior, who, possilily, would he very iiicoinpclent to address a 
jury with effect, but the value of whose legal opinions was generally appreciated, 
win often indicate the proper person to be selected with a view to a chief justice- 
ship or puisne judgeship. The promotion of a puisne judge to a chief Justiceship 
is unusual; and if it were common it might tend to shake the public upiniudl^iD ttie 
independence of the puisne judges. It often happens, in England, that the puispe 
jtidges of a court have, in nuuiy trials, at Nisi' Prius, acted under the control and 
directions of the chief justice, as their leader. 

145.. In India, none of these circumstances exist to affect the conKlitulloo of Contmtiofcifeom- 
tbe Company’s supreme courts. T he functions of the sudder judges are confined 
tO' the judicial business befpre their coort.i. In Bengal, and Bombay, the *^^i*"* **** *^^ 
^ea^st jiart of l^e civil business of these courts is disposed of by ' 4 he judges 
aUtio^ suigly. Ib the Sudder Court at Calcutta, about two*lbirda of the civil 
ooUa .are thus disposed of ; and in that of Bombay, about one half ; and the 
Mine inigbt take plach at Madras under tire t^XHiiing law. The number of 
j^Mctitmire^ is very , small ; and wo believe the. audience, geuetally 
spealim^ consijiia of &Ue more, than the parties intereatad or their agenta a^ 

300. , , , 5*Y authorised 
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146. Nor (in the circumstances of the cotmtries diflfer ’leiii iregai^la 
the mode in which the judges are appdMed. TH|^ sphere of eeleclion for’ die 
highest hldicial offiola under the CoQipapy’a control is limited to the civU' service, 
in which promotion itl'regulated^^oii tite^'pfiocipie of seniority as the geneiul ntle. 
It is seldom- that very superior qdaUBciNfeioiw are to be found in any ppiticoltr 
judge which would render tiis elevation to an eminent position in the oodrtcon> 
ducive to its greater respectability, and^ the improvement of the administration pf 
justice; whilst from the peculiar nature of th#' civil service, selection according 
to individual merit, unless that merit is generally acknowledged, has been fouOd 
to create, dissatisfaction. Indeed, it was an inconvenience of this descrip^O 
w'hich induced the Government of Bengal, In 1829, to abolish theSdistinclive 
appellation of the judges of tlie Sudder Court ; and as the duties of all the sudder 
■judges are essentially the same, there does not appear to be any sufficient reason, 
while the constitution of the Sudder Court remains in Other respects unaltered, 
for re-establishing the distinction of rank and emolument that formerly prevailed. 

14^. The highest courts in the country which we shall recommend (and which, 
for the sake of distinguisliing them from the present supreme courts, we. propose 
to call the ^colleges of justice) wilt consist of the judges of tlie supreme courts, and 
the judges of the sudder courts. Tlie chief justice of the' Supreme Court will 
itecomc the chief of the College of Justice. 


148. Should our recommendation on. this subject meet with the approval of 
the goyernment of India, the chief justice, as president of the college, will be 
invested w iih certain powers of superintendence and dirocfion, which would give 
consistency to its proceedings ; whiLst the combination of the knowledge and 
experience of the English and Indian judges would tend greatly to improve the 
practice of the courts, and generally to raise the standard of the judicial admini- 
stration. 


nitM. • 149.' We admit that the api>ointmcnt Of English lawyers to preside over courts 

which arc to superintend 'all the judicial cstabiisiimcnts is not unattended with 
risk; but wc think, that, upon the whole, it 'is preferable to the appointment of 
judicial stirvaiits of the Company ; for we think it more probable, in lliesc days, 
that an English lawyer may be found free from the narrow prejudices wdtich his 
professional education has, it may be admitted, a tendency to create, than that a' 
judicial servant of the Company should lie found with a mind sufficiently disci- 
plined in the principles and distinctions of jurisprudence to watch eli'ectuajjy over 
the w hole administrulion of justice. 


Ijuit topic: Ex|>c> 
ditcnc)! of iiivcstlnp tlio 
BUiidfir coiirtii 
urlHLiaJ jurisiUctlon. 

Rcuiofii u^ainiit bucIi 
A ntiiiBitrc. 


150. The last subject is the expediency of investing the sudder courts with 
u limited extent of original jurisdiction. 

151. To (his measure w-e think -jthere are, ^ under present circumstances, serious 

objections. We consider the great object of tho sudder courts to be, to fix aifd 
niaintain right principles ; to pre.scrvc uniformity in the administration of the law ; 
and to exercise a general supervision and control over all the inferior courts. The 
system of special appeals, which wc have recommended in oUr Report of the 
4th December 1841, for the better attainment of this object, would throw open, 
the sudder courts to a large class of appeals now alM^lher excluded 'from them', 
and ISIS believe the present number of judges would not be found more than suffi- 
cient to the licspatcli of the business so increased, even under the modifietltioa of 
the present practice of trying special appeals which we have suggested in the 
B^e Report. , 

i5‘2. We entirely agree with your Lordship that “no roan ctro be capable of 
appreciating the value of evidence who has never heard a witness examined, and 
w ho is not well acquainted with the mode of conducUng causes jp courts oi( justice, 
and generally with the national character as well os the national languages ; .for 
upon the value of such evidence, and .such knowledge Qf||haiticter and of Iqoguagq, 
the decision must in roost cases depend.’* * 

\ 153. In most cases the decision must depend upon these things, bnt not in 

/^1 ; and even in those cases in which it does diiepend upon Ihese'tbiogs, does 
^^epend upon these things only, lo’ muy eases it < 
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uMtd% coirectilcn&Wiedge of pHnci^ies of law or jorisprudence, upOn tijte habit, 
oi^tpplying these jviiiciples to the fatro whiph evidettce establishes, upon habit ., 

*^ol^iciUQg from rafe eirtdence (assttming ij to be credible) the %la wfcwb form 
a proper basis for.tht^applicat|^ of th^iri^ueiples of law or jan'sprdd^ce. 

154. Wc now take the liberty of observing that this know^Cd|^ and ^eibhhbits »«*>•• •**!««,»«« 
are what aVe specially requisite in an e^^llate jhdge. We adnait that no than * 
ought t 04 jbe apiKiioted ao appellate judge ^ho hks not acquired prahtiesd 'skill in 
the^cision of original suits. ,* x- 

* 55 * Wc admit, also, that if cpnsidcrai^otuf' of economy dp not forbid, tl>e wtio. 
practical skill thus acquired by the appellate judge migiit with advantage beltcpt . 
up by the occasional exercise of orijpnal jurisdiction, while the ordinary judges 
of fiert instance would derive benefit from the model ihus exhibited to tlhtir obsc>r> 
vation. 

1 56. But we hold tliat, as the qualities most essential iu an appellate judge atno- 
not likely to be found united to an intimate acquaintance with the national 
character and the national languages, it will, he expedient tp have some judges in 
the appellate court whose unacquaintaoce with the national character and languages 
must be excused on account of that knowledge of law and jurisprudence, and of 
those judicial habits which at present, at least, can be most effectually acquired in 
courts of English judicature. 

1,57. There are three functions, as it seems to us, which un appellate court may 
perforin, though it does uut follow tliat every appellate court performs all the three. 

First, to say whether the evidence appears to have been properly taken and pro> 
periy appreciated by the court below ; if not, the course is tq have it investigated 
afresh, either by the same or another court of original jurisdiction. 

158'. The appellate court ought never, wc think, to set up its own opinion in 
opposition to that of the court which heard the witnesses give tlieir evidence, 
further than to order a fresh investigation ; but it may, upon reasonable grounds of 
doubt, order that the .same inferior court, or another, should liear the witnesses over 
again, or merely that the inferior court should reconsider its finding. 

1 59. The only one of these three' courses known in English practice, is the 
second. Upon a motion for a new trial upon the ground that the case lias not 
been properly investigated by the judge and jury at nisi prius, the court, if it 
assents to the grounds of the motion, orders that the case shall be investigated 
again by another jury. The evanescent nature of a jury makes it impossible to 
direct that the same jury should either reconsider its finding, or investigate the 
case afresh. 

160. In the supreme courts of India, there being no trials at nisi prius, aud 
no Jury in civil cases, the analogy of English practice is preserved, as far as those 
important differences |>erinit, by the court which first tried the cause order* 
ing a new trial before itself ; a firoceediog whieli seems to be recommended by 
nothing but the preservation (little more than nominal) of the ahove«inentioned 
analogy. 

161. Secondly, tiie appellate court has to say whether the facts of tlie case have 

been correctly elicited from the o.idence (assuming the iiiferiur judge'll opinion of 
the credibility of the evidence4>o he correct*) If it thinks they have not, it should 
correct the error itself. This is what is done in English practice upon a demurer 
to evidence. ' 

1 62. Lastly, the appellate court has to say whether the court below has corrcctly#i)itto. 
applied the law to the facts. Here, again, if it thinks the court below’ ha.s erred, 
it sets right the error without any fortiter inquiry. 

1C3. If tliis is a correct aceS^ of apiicllate judicature, the appreciation of tes* onto. ' ^ 
ftinony from the nktionul cliaira^r, and the demeanor of witnesses, is no fiact of 
it ; though we do not deny ^at an appellate judge who is capable of such apjire* 
ciation would brio^ to the* decision of questions of law more of the/desi^ 

* acu te’ 

A^oSe^U is not erwytbin^ caUed « fiwt ia common speeeli that is a fact for Ain puTf(^ » . / 

voewnisoiniiein qut ad jura vet eonsUuieadtt, vd immotanda, vel tolleada 

icidbni^, Doctrioa Paj^decuiruiii, f. 173. 
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of mind* »nd perep^ity ^ojf jad|g^tit« th||p ofeio wJio fail pot tUlts 
vantugeh^ * ^ _ ' 

x$4i "^ta CQHB^osion, we to appose four Lordsh^i Ifaid ^ qoesticm o||jiie 
fae^ mode 9( Ironing the junior civil j»er|wita in the judicial dj^paitment was 
to us hjp^oroOT of tb^ honourable t^e president in court, in August* 1838, to be 
considered in coaoejnbn witbtfae genem system of judicial procedure; and as this 
address cohtajm all that has occurred U|S on the subject, we take liberty 
of requesting your Lordship’s jiermission to submit a copy of it to the Ilonour^le 
the President in Council, as u fortpii reply to the official comcnunication ad> 
vert^ to. 

We have, &c., 

(signed) A, Amoi. ^ 

C. H, CamdAm. 

F. Milkit. 

D. EUiott. 

Ji. Borradittle. 


(A true copy.) 

J. C. C. Sutherland, Secretary. 


Mr. Cameron's Minute on the Means of educating for Judicial Functions. 

The Committee of Public Instruction suggest, as the best mode of supplying 
the want of official knowledge, as well in the young men educated at the public 
seminaries as in others, that “ a certain number (say five) of native assistants on 
small' 8alari<'« should.be appointed to each district, three of whom might be placed 
at the tlisposal of the judge, and two under the orders of the revenue commis- 
sioner, the latter being available for employment in any district of the division at 
the discretion of that officer. The three attached to the judge might be posted,” 
the committee proceed to suggest, ** according to his judgment, either in his own 
court or that of tlic principal sudder ameen, where they would be very useful, after 
a short lime, us confidential clerks, and they would obtain the very best practical 
edflcatiou, especially as to details and forms for nmnsilfs." 

Having myself, on a former occasion, been f>l)liged to give much of my atten* 
tion to the .subject of preparing natives of the East for th<; judicial - office by 


appropriate moral and intcllectnal culture, I am desirous of now stating liie 
opinion at wbich I arrived : and for this purpo.se these papers imve, at tny request, 
been transferred to the legislative department. 

The occasion which attracted niy attention to the subject was the preparation 
of a plan for Judicial e.st#l)li.sl)ments for the island of (k'ylon, whicli was part of 
my duty as a Commissioner of Eastern Inquiry under the Colonial-office. 

As the least troublesome mode of expluining jny view.s, 1 annex the letter to 
Lord (Jodcricli, in which 1 proposed, that in every court of original jurisdictiou 
there .slumld be u paid and perinanenl officer assisting the judge throughout the 
conduct of the cause,' and giving his opinion upon every matter arising for deiCi- 
sion, which opinion, however, should have no legal effect, and indeed no other 
etleot than sufh moral influence as tlie learning and character of the officer deli- 
veiiug it, and the arguments by which lie might support it, should produce upon 
the mind of the judge. 

This proposition received the assent of the Sccrcft&ry of State for the Colonies, 
and the plan has been gradually brought into operation at Ceylon. It is there 
conuecteii with the plan of as.sessors which I had previously recomihended ; but 
^hcrc is, of course, no necessary connexion between them. A paid and permanent 
officer, with the proposed functions, might sit in every court, though no unpaid 
and unofficial colleagues, were associated with him. 

To the reasons adduced in my letter to Lord Goderich I have now only to add 
sonic remarks upon the merits of the plan, as compared with, other plans which 
' avc been proposed or adopted for the attainment of the same end. 

' am, only aware of three such plans.' * 

The plan of appointing the probationer to a Slerkshipror other office in a 
^ justice. '' 

2. The 


|>g SecteUry Ma<ldock‘s letter, Ko. s82, dated AugtM it^' aad Ho. ays. 
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1. The first is the ph^u which fornos <if i% recomidtitiidi^on of. 



... , „ .. «■ 

niittee of Public lostjmciioo, aod it is, l ^ink, much to be prefetied totUe Ptiher, 
two ; but if is liable to objections 'Ivbi^ do not apply to my pi^m^ition)^ and 
which In my judgment far outweigit the small advantage which r admit it to 
possess in point of econoin)' 


For, a person employe] 


X 


as a clerk or other ofiieer of court, though he^ docs 
indeed witness with more or less attention the transaction of Judicim business, 
does ndt himself transact it. The process necessary for coming to a cottoct deci- 
sion, the process necessary for making a decree, does not |>ass through his mind ; 
he does, not acquire actual experience of that duty fur which it was intended/ to 

fit him. 


2 . In the second plan the probationer (if it be^mt abuse of language to call 

him soj, whose business it is to hear and decide small cuoses, docs indeed acquire 
actual experience ; but he acquires it at the expense of the unfortunate suitors, on 
whom his education infiiots nil the misery resulting, not only from injustice, but 
from injustice aggravated by Uie fallacious promise of jmtice. « 

Moreover, as small causes arc generally tlie causes oi the poor, and large causes 
aie^gencraity the causes of the ricMi, the unseemly spectacle is exhibited of a judge 
learning to adjudicate well the rights of the great and opulent, by adjudicating 
well or ill the rights of the vulgar. 

3. The third plan, that of making the probationer (If here again it bo not an 
abuse of language to call lum so) take evidence upon which the judge is afterwards 
to decide, is open to the objections which have been stated against both the 
others. It is not, indeed, open to these objections in so great a decree as each 
is rcsfK-'Ctivcly to its own share of Uiein; but it is liable to anoUier of very great 
weight, viz. that it sciMrates two functions, tliose of hearing and deciding, the 
union of which is essential to the best constitution of a court. 

The arrungciuent which this plan suggests for educating men to the admi- 
nistration of justice is such, that under it the administration of justice must be 
<lefeciiv(r even though performed by the best-educated men. In tltc plan which 
I propose ilierc is no such iujuriou.s distribution of the functions of hearing and 
deciding. 

In that plan the probationer actually transacts judicial business himself. He 
acfually performs every office whicli he would perform if he were a judge, not 
even excepting the office of deciding; but his decision do no harm. lie gels 
all the Irenefits of real experience, without inflicting ujton the suitors any of those 
evils to which judicial inexperience gives ri.se. 

1 have now only a few words to say on the economical part of the subject. 
I must candidly admit that the plan ! propose^ is more ex|)ensivc than any of its 
three com{>ctitors ; fur in alt of them the probationer, tliotigh paid by tlic public, 
is not paid for learning the business of a judge, but for some service which must 
at any rate Ikj performed, and lor the performance of which the public must at 
, any rate pay. 

I submit, however, that my reuiionings are sound, the expense of training 
judges in the manner 1 suggest will be for more than rcfiaid by the advantage of 
placing on every bench a man who begins lii.s Judicial career with a thorough 
practical knowledge of his duty. Of course, during the illness or tenipurarK 
absence of the judge, the probationer wjll be generally competent to transact any 
business of routine. 

The expense, too, of training judges in this manner will be really much less thpi 
it may apfiear at first sight. It will probably become still less as the plan work^ 
and becomes understood. It may perhaps vanish altogether in the course of a 
few years ; for indcpendetp^ly o^ny salary which may be ptud to the probation^ 
he will have a atroi|g.tetn|ilhl>(m to accept the office in the promise wbielh sh^ 
be made to jnm tha! nothing bat some moral or intellectual defect wiU prev' 
being in due time proquoted ito file bench. ^ certain 

Taat such a promise will qievete as a very strong inducemeiMi is m>f 
by experience^ In lED^od, yputu men are tem{>tM by tlie very imy 

bf suecam at ndl only to to gratuitously the work oUu* *®®®» 
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lOO- guineas a year durhig twocNr lliree yenra^^’fea ^ejwiiniege of bieiog aHuwed'to 
it® ■ ■ ■ •**■■' ' ■ ' ■ ■ > - 

?l6>ar,'^hou^^t is probable that the eiett(Udatea.fM>:thoi«ffice of tnunsiff 'wiU be 
to ipayTor toe ins^uctioik to b# thus afFois^ed, oretjtea to aubesat uatbout 
some tiahiry; it Is, I think, clear that a ihtry small salary indeed will be mifficient 
from the 6rst, and perhaps none at alt hereafter will be necessary* • The functions 
of the probationer are not such as to require fdiat he should be ^elL pokl,? as a se- 
curity agaitSM briljery ; it can be worth no man’s while to offer him o bribe. 

It is to be .observed, besides, that sdthough my plan reqmres an immediate ex> 
penditurc of money, which the others do not, ib will appear upon cxauninatioti that 
this expenditure is is uot all to be placed to the account of judicial training. I 
expect, from the adoption of tlie plan, a further collateral advantage, itsetf worth 
some pecuniary sacrifice. It seems to me that we shall have what is good in a 
plvg^lity of judges, while we avoid what is evil in that arrangetnenc. 

% plurality of jud^s is mischievous, because the disadvantage of dividing and 
weakening rcs^Mmsibility outweighs the benefit resulting from the joint application 
of several minds to the same subject. «k. 

Here will be two niinds applietf impartially to the examination and diacassion 
of each cause, while the legal responsibility of the decision is concentrated upon 
one. 

Tlio probationer, upotrtfiis plan, may be regarded in some respects as an advo- 
cate, only that instead of being the advocate of a (larty, exercising bis ingenuity in 
one out of two cases to mislead ‘the court, he will be the advocate of truth and 
justice, stimulated by the hope of promotion to the bench, to do his utmost for the 
interest of those his clients. 

Two objections liave been suggested to me whicli are certainly deserving of 
notice. 

First, ft may be objected that each suit will consume more time than it now 
doesi’ 


Each suit will certainly consume more time than it now docs; but, before we 
can pronounce this to be an evil, we must know whether the time now consumed is 
.sufficient for a thorough investigation of the case. 

It seems to me that a judge sitting without colleagues, ;^ithout jury or assessors, 
and without any cflective public, is likely to be in too great a hurry. He has 
scarcely any adequate motive for stating to himself distinctly the grounds of the 
opinion wliich the evidence and arguments may impress upon his mind. A judge 
so situated must he apt to decide, without any separation of law from fact, of the 
sound argument from the sophistry which may imve been addressed to him, and 
of the trustworthy from the suspected evidence which may have been adduced. 

lie must, I think, be phnie to make up his mind upon the wliole matter in the 
gross, just ns an unpractised man makes up liis mind in common life M hen two 
conflicting stories arc told him ^ and, seeing, or thinking he secs, that one of the 
contending parties is right, and the other wrong, he pronounces accordingly. 

Tiiis is nut the proper mode of arriving jtt any decision, least of ail a judicfial 
decision, which ought to .show what propositions the judge assumes as law, and 
what propositions of fact he consideis tu he established; and I am, therefore, of 
opinion that time, which %vill he for the most part employed on the analysis above 
mentioned (us nill probably fie the case when two men have to record their joint.^ 
opinions upon a complicated matter which they have examined together) is upon 
the whole time well spent, even though some of it may be consumed in superfluous 
discussions. 


The second objection is that the responsibility of the judge will be divided and 
thus weakened. As the opinion of the pr^ationer w'ill have no . legal affect, the 
legal respousibility will not be divided. Ilu tuctral responsibility wtlh however, be 
in u slight degree shared by the probationer, ana an that respect .H’eakened ; bat 
on the other hand boUi his legal and iporal responsibility will . be strengthened, he- 
>e his decision will be so ruucb more open to criticism when the steps by which 
rrives at it are thus laid open. ^ * 

* I conclude, it may be (uroper to sa^' a fewNsords upop the pipde adopted 
llritain for selecting persons for, a judicial c^ce. 
but iusf invarjably selected from pracuttooe^ af the. bar ; 

*' there ilidininistered under circumstkhces sp. yeiy favoraHe to the 


j^ing both of the bar and ithi^^. bench, tbdbt.howeyer excellent the 
<f h ioy irally been who have, ghoe thrqiigh this tdnd of training for 


their 
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tlieir ofiofy mKieh vff I bemttiributCMito tliAl^ tfMiliQg... 

it is rather to p<riit)cal and social, than to professional causes, that the 
the Bn(rtW<«otitiitr]rhMN(rilbeir finaedoaiifepm.p <omi||frtian 

to inteiieeUsal tjoailsij^ which in^ura sueoesa-to the, 4 bda<ica^iaba is nxhiiir 

tainmg one mie of the '■question, .are .means 4 he be^ ca)cuwred^lK|^.iasure a 

just discriaiination of the merits of. both aides. «« ^ ^ • 

Eloquence, skill in ciroto*examiaaaiotiiipiiKl readiness in tak^g ^vantage of ftpy 
real or seeming daw tti> 4 he adversary*# case* are indoed quaUties wha^ jure capM 3 e 
of a beneficent application. But they app exerted at toe tmr avowedly apA sys# 
tematically without reference to the merits of the case. , - . 

Even tints exerted they do not fail to produce tome good, but that is l>eeause 
they are generally to be found arrayed in sometoing approaching to itoequfll degree 
both on the part of the plaintiff and ddSendant. V. 

But it cannot be doubted that they are calculated to engender a habit of^ind 
the reaerse of what is desirable in a judge; a habit of unnd which the ad^dtoatc 
must thiuw off before he esm satisfiictorily perform the nobler duties of tfae j^neb. 

It is net necessary that 1 should go into a more elaborate examination of this 
part of the -subject, as, for a long time to come, it is very unlikely that the bar of 
toe mofussti courts s^uld he so much improved as to be thought advantageous 
seminaries for the education of judges, oven by those who are disposed to attribute 
more merit thau I do to the system of the mother'- counury. 

.Since writing the above 1 have referred to.M. Dumont's work. Do I'Organisation 
Judiciaire, chap, ix, qf iMfich 1 had onljf a gmnral recoUwiion, ami there 1 find 
that toe plan of training judges, 'winch received the satiction of Mr. Bcntliam^s 
liimi* authority, 18 that toe're shburd be a judgc'ffeTegateln^WkSi'c^^ '•iBBW 'fWb 
orinc m^ itid 'ge^^ould reier stt'ch causes as -mm* 

It is not "said'^'Iiow tliie “principal “judge w to** ^st tSj^lff sB"‘'ttMr*TBlttWg^^ 
selects for reference to his delegate. ProUably Tif f." imu toairi'*'tinuiitll!lfHt|M^ 
causes should not be selected until the pleading is completed, and the matter ripe 
for argunuMic or trial. 

This plan is open, in a slight degree, to the ol^ections 1 have urged against the 
second anti third of the plans examined above, and would, 1 fear, have a great ten- 
dency in this' country^ to degenerate into the second plan ; and therefore, notwith- 
standing the great name of the inventor and the merit of the invention, 1 still 
venture to prefer my own. 

(signed) C. //. Cameron. 

March 1838. * 


Lettkh from Charles Hay Cameron, Esq. to the Right honourable Viscount 

^ Goderich. 

My Lord, Cheater-street, 10 August 1832. im 

In the report I had the honour ^ address to yttor Ixirdship on the 3t8t January ^ 
last, I recommended that each court of original jurisdictiou in Ceylon should con- 
sist of one judge and three assessors, and that the assestom should be chosen as 
the jurymen now are in the maritiRic provinces, p. 7 ^» Ceylon Reports. 

1 ‘ stated to your Lordship at some length, in 'that Report, the reasons wnicb vi, 
appeared to me to justify the scheme of judicature described in it. But it has jj*J 
since occurred to rae, that by a slight modification, that scheme may be made n® 
subservient to the very important and beneficial purpose of giving to a class of 
native functionaries the skill and integrity necessary to render them fit for 
becoming judges of original jurisdioClon. 

If this object can be accomplished, a very ffreat saving of expense will ensue ; 
for the salai^ with which a native judge would be aniply reinunerai«||d is q^ite 
trifling, in comparbcfil with the amount necessary to tempt a competent European 
to undertake so laborious an oflice in so warm a climate, and in so distant a 
re^n. 1 • 

nut;' tndepend||Bly of me econtmiical question, it is of tlie utmost importance, 
with a vie^^o tl^fuuire stability of our dominion in tlie East, atid -toe tmptove- 
ment of our native subjeills ib general, that the higher cHtsses bmongnhem should 
be rendered morally and iiifidlectualiy eoirtpctent to fill ofliceevof trust. 

^U^et 1 now^ropose is, tbitt'otik of toe three assessors in each court of ortginal 
jufisdietton sbdutd Im a ^rman'tody official petton, receiving such a ntoderate 
300* * " 3 * 3* ' ♦ salary 
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fw wli be oeces(^r> 4 e lemoBerate s of reapeottOiift st«^ forgimt 
Jii bis ;iilrhipf)e time tO'jtbe pubHb. ^ * 

It wouia be scarcely wortfa the wbile irf^mny stMto* to.«||te9ipt to bribe or ink 
manto a funcMonary having to liule power to aftm tiie fete 4 f the Oiisc^ except: 
ly reaso^ loumled in law and justice ; aad as all. the func^ona ©f the 
iissessor Will be performed under the eye of the European judge |ind public, m 
atteinpt on Ids part to sacrifice justice to Ms private interests coaid hardly end in 
y tbingxvhut detection ^and disgrace. 

J3®M, then, wilt be a pubiic servant, obliged by his office to revolve constantly 
in bis mind die maxims of law and morality, and to assist, by his opinion and 
advice, in the application of them to the real bosiness of life, who will at the same 
time be r^noved, by his peculiar position, from all temptation to pdrvert those 
maxims tO:purposcs of chicane, fraud, or opfMissioft. 

ty^-eins difficult to imagine a situation be|ter calculated to strcngtljcn the prin- 
cipl#bf morality, by exercising them in the solution of real and practical questions, 
and at tlie same time to avoid the niischiefs which might result from the knecure 
hold which those principles have hitherto acquired over the miuds of the natives in 
general. 

A native who has for some years been subjected to this discipline, and who has 
gone through his up vitiate widi credit, mayj I think, be very satcly placed in the 
more arduous and rcs|jou8fble office of a judge of original jurisdiction, and bv 


will b y safely gratified. 
tjCTOfaffcctior^^ 

dgyan yj^c to the nalive comniun^ 


on 


1 have, &c. 

(signed) C. II. Cameron. 


Minute of Mr. Cameron, on the subject of the Recommendations contained in 

Paragraph 1 26. 
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2. It i.s .Niiul that in India, and purticuiarly in the presidencies of Madras and 
Bombay, a young civil servant, who has passed some years in the revenue depart- 
ment, makes a iietter judge than one aho, ,ui>der the present system, has been 
always employed in the jmlicial department. 

3. This proposition is proved by so many and sucli competent witnesses, 

1 ca,ynot refuse my assent to it.,. 


4. But under the present system there is nothing that egn be properly called 
judicial apprenticeship ; excepting the appeal (and the appeal considered as a 
means of instructing inexperienced judges is a most defective instrument) there is 
nothing to coiTcct the erroneous notions which a young man may fall into at the 
commencement of liis judicial career, and it ia consequently probable that many of 
those erroneous notions may become inveterate. 


5. But our scheme' of official assessors there tt'a real appren^cesbip under 
It competent instructor alway present, add ready to romove the falsd impressions 
whlth might utherwi.se mislead the beginner. 

6 . I do^^not, therefore, hold the proposition whih^I^ admit to be prpveifby 
iea^ony, to be conclusive of the present qaestion, arid with'%!spe^|to certain 
.d^inenta VIbjch 1 hatik seen used in suppqrt of ffiat proposition, which if 
Sbuhd, wodW be cpmdbsive of the present quesl^ I think I can show tl#tt 
tlibstii’ Irguoiiedts involve a great and very dangerous, because very plamible, 

^ ' . 'j* ' 
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7. The hUiaey U tblKtof oot dtsliilgKasLhitig^ between UkS knswledg^e idU 4 cb « j 

ought to bring into ootirtc snd the knowledge which oiig^tr-to a£t|ttiA in coui , 
through the wirioiu h^iraeneals ol* tijrtdence : or, >0 other words, of not distin* 
guisliing between joHsprudehce' end the’ several subieci^cnattertt to which the'prkio 
ciples of law and justice are ^»plied by iheaps of jorisprudence, * r 

8. I adtnit that a knowledge of the l^vcral subject -lualters whipji he has todehl 
^^ith, would be useful to u Judge, if nc could acquire that knowledge wdthjlktt 
sacrificing time which ought to be occupied iu tlte study of. law and 

dencc. But believing that such knowledge cannot be acquired 'witliout tnakitig 
that sacrifice, 1 think upon the whole such knowledge is not useful to a Judge. 

q. With regard to such subject-matters as only appear at intervaUk IriNCOtlirt^ mf 
justice, there is protmbly no dttiference of opinion titnoiig thinking men; No one 
prububiy would contend that^a judge ought to make himself a good cbe q i ^^ or 
a good navigator, bccrause he may have occasionally to decide suits for iBfrici|rog a 
chemical |>utent, or for running down a ship. Butin the courts of the £asfc India 
Company so many suits relate, to saljject-matters connected with the revenue 
system of the country, that men of great and deserved reputation have thought a 
judge ought, on that account, to have a practical knowledge of that system. 

1 o. An aspirant to a scut on the bench of these courts ougftt certainly to learn 
the revenue law which he is to administer. He ought also to learn, by constapt 
attendance in court, how that law is to be applied to tlwi affairs of men. v BtMt; 

I'.c should, on this account, go through such an apprenticeship as would m lutnTqr 
the discharge of a revenue office, is to require something of him which ; 

attained wiihont a very serious intcrruptlun t>f his properly judicial education, 

1 1 . Ket us consider a qucftioii of the same kind wlicre there is no aothorffy 
of respected names to ^x'ithdraw our consideration from tlie mere reason of ‘the 
thing. 

I j. 'I’hei’c is in the county of Cornwall a court called the Court of tile Stan- 
naries, in which all the suits arising out of tin: businiiss of mining arc d(;cidcd. 
How -hould an us|)irant to the bench of that court he educated? 1 should say he 
ought to learn the general law of England, and the parliciiiur law of the iniuing 
<listricts hy reailing, and much of the business of mining as may be liiuUghl 
necessary to him by sitting as uii oftii'ial ussc.ssor to the present judgt.'. He will 
thus acejuire at the same lime a practical knowledge of C'ornisli mining, so far aa 
it forms the subject-matter of lawsuits, and uf law as uppUcil to (yornisU mining ; 
wlierea.s, if he were sent Ibr three j'oars to acijuire practical knowleilgo under the 
superintendent of n copper mine, it is to be feareii that tbeTc would be an irrepara- 
ble hiatus in hi.s judicial pursuits. 

13. The grounds, however, on which my colleagti<-.s reconimeud a revenue 
apprenticeship lor judicial officers, are different from those of which 1 have been 
endeaviiuring to expose the fallacy.', 

14. 'I'o them “it appears that hy .such employment in the revenue department 
as they contemplate, a young man would acfpiire a better command of the native 
languages, which he niu.st of necessity be continually using, than if he were, occu- 
pied during the same time in the <luty of an asse 3 «<»r to a court without any obli- 
gation, or having any need to take an active part in the {iroceedings as an inter- 
locutor.’' 

I c,. As the official assessor is bound to express an opinion upon the case, and 
as he is liabU; to be consulted hy the judge at any moment during its progress, it. 
.seems to me that the shame of beirl^ obliged to confess, or of letting it bo in 

public tliat he <lues not unrlerstand what is said, would be a very powejF&t stimulus 
to the acquisition of the language in whic^ the pi occeii ings arc conducted, nudi» a 
stimulus as I .should suppose none but the incorrigibly idle and U'Ortmess could 
disregard. a 

^ -m 

16. It also appears tp Mlly colleagues that a man whose duties have brought 
ikim into with people of all classc.s, and have afforded him op{mrtaniil|i^ of 

making himself acquainted with their manners and habit^^heir ways and forms 0 - 
dealing and intercourse with each other, and the details’^of their economy geim- 
rally, who has^bnversed with thein freely^ and is used to hear them S|Mrafc wit^a^ 
res^ve, is like^to be better able to deal with a Vitoess, so as to elicit the Wtitit 
joo. • ^ 3'^ 4- * . %■' from 







3^ MtivJ. «^ « itL W*» »hil,i^ by v*om h. h« W 

» lld»«» lilig«ntfc or » »0Wt«l ..tn«Wi. » 

* ^ - :„ trk l^nnw most 


§l|^&»ed^H^eise» ( To tbrt q . - character, under Uie advice 


To that ouestion l ap 

f ^!!.!!? ;.^ ±,^‘S^y4lf re* cportoos. io lb.pr^«of 

and sagacity m estiroattug the results. : : 

j|^f&a|nent«lly**nd complct^y erroneous. 

f: ■ ■ '- (sigoed) C. H. Cameron. , 


: jBoM Iqiliin House, 1 

a)S'‘!i!«y 1843- i 


(True copies.) 

(sicDcd) T. L. Peacock, 

Kxatuiner of India Coricspoudeuce. 











